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New  Jersey  Court  of  Errors  anil  ippeals. 


THE     NEW     JERSEY    ZINC     .t 

IRON  COMPANY,  '  ^'^ 

Plaintiff  iu   Error.     \     /„    Ejeofmenf. 

THE  LEHIGH  ZIN(!  AND  IRON     (  In    Error  to  S„ 
COMPANY.  ^    ^"''""'  ''"'"''■ 

Defendunt  in   Em 

McCARTER,  WILLIAMSON  &  McCARTP:R, 

Attys  PVt\f  in  Error.       20 

DEClvINSON,  TH0:\[PS0N  ^  McMASTER, 

Attys  Deft  in.  Error. 
New  Jersey,  ss  ; 

[l.  s.]  The  Stiite  of  New  Jersey  tu  tlie  Chief  Justice 
and  other  Justices  of  our  Supreine  ('oiirt  of 
Jiidieatiu'e,  greeting: 

Eor  as  much  as  in  tiie  record  and  proceedings,  and  also 
in  tlie  giving  of  judgtiient  in  a  certain  plaint  which  was  in 
our  said  Supreme  Court  of  Jinliciiture,  before  yon  between  q^ 
New  Jersey  Zinc  ami  Ii'on  Company,  plaintiff,  and  Lehigh 
Zinc  and  Ii-on  (Company,  defendant,  in  an  action  in  eject- 
ment,manifest  error  hath  intervened,  to  the  great  damage  of 
the  sai<l  defendant,  as  it  is  s;iid  ;  we  being  willing  that  the 
error,  if  any  there  be,  should,  in  due  manner,  be  corrected, 
and  full  and  speedy  justice  done  to  the  jjarties  aforesaid 
in  this  behidf,  do  command  you,  that  if  judgment  Iw; 
thereupon  given  and  affirmed,  then  you  distinctly  and 
openly  send,  under  your  seal,  the  record  and  proceedings 
aforesaid,  wiih  all  things  toucliing  the  same,  to  our  Judges  49 


of  our  Court  of  Errors  and  Appeals  in  the  last  I'esoit  in 
all  causes,  at  Trenton  on  the  second  Tuesday  of  December 
next,  too;etlier  with  this  writ,  that  the  record  and  proceed- 
ings aforesaid  being  inspected,  we  may  cause  to  be  fur- 
ther done  thereupon  for  correcting  that  error,  wljat  of 
right,  and,  accoi'ding  to  the  law  and  custom  of  the  State 
of  New  Jersey,  ought  to  be  done. 

Witness,  our   Chancellor  and   Piesideiit  Judge  of    our 
said   Court  of   Errors  and   Appeals,  at  Trenton  aforesaid, 
10  the  twentieth    day  of  November,  eighteen    hundred   and 
ninety-five. 

Ben.i.  F.  Lek, 

Clerl: 
McCarter,  Williamson  &  McCarter, 

Atfys  Plffs  in  Error. 

The  answer  of  Mercer  Beasley,  C'liief  Justice  of  our 
Supreme  Court,  the  record  and  proceedings  whereof  men- 
tion is  within  made,  with  all  things  concerning  the  same, 
to  the  Court  of  Errors  and  Appeals  in. the  last  resort  in  all 
causes,  at  Trenton,  at  the  day  and  year  within  mentioned, 
I  certify  in  a  schedule  annexed,  as  I  am  within  commanded. 

M.  Beasley,  Ch.  J. 


30 


40 


Hew  Jersey  Suprefne  Court. 


10 


.^•■•>. 


TIIK  LKUKill  ZIXC  AXl)   IIJOX      ^ 

('().^[pA^■v.  i 

*9«   P„sf,'„. 
TilK  XKW  .IKRSKV    ZIXC  AXI»      *  ^^ 

lltOX  COMPAXY. 


//*  K'lcrtrnenl 
ads. 


DICKIXSON,  •1•1I()^[1^«^()X  iV:   McMASTKil, 

AtUirneiia. 

Witness,  Mekcku  lir.Asr.Kv,  Esquire. 

Chief  jH><ti<'€. 

30 

J'.HNM.   l'\   LkE. 

Clerk. 
As  yet  of  the  thiiteei\tli  day  of  \ 
September,    A.    D.   eio-liteeii  '- 
limiilrecl  ;iik1  iiiiietv-tliree.       1 


SussKx  County,  ss  : 

The  Xew  Jer.sey  Ziue  aiul    Iron  Coiupaiiy,  tiie    iilaintitl' 
in  tliis  action,  l)y  .\[e( 'arter,   Williamson    \-    A[i'( ';irtei-.  its    4.13 


.'5 


attoi'iieys,  deiiiaiidsof  the  Leliigli  ZiiU'  ;niil  Iron  Coiiipiiiiy 
tlie  defendant  tlierein,  the  possession  of  a  cei'tain  mine  or 
mass,  vein  or  stratum  of  ore,  sitnate  on  tlie  fartn  known  as 
Mine  Hill  farm,  in  the  township  of  Hardyston  in  said 
Connty  of  Sussex,  at  Franklin  Furnace  in  said  township 
bounded  by  lands  of  the  Franklin  Iron  Company,  tiie 
estate  of  John  Rutherford,  dtn-cascd,  and  others;  said 
mass,  vein  or  stratum  of  ore  being  known  as  the  westerly 
vein  on  said  farm  ;  the  ]>ortion  of   said  westerly  vein  from 

JO  whioli  the  said  Lehigh  Zinc  and  Iron  Company  is  mining, 
raising  and  removing  ore,  and  of  which  possession  is 
hereby  demanded,  being  the  portion  of  said  easterly  vein 
lying  biitweeii  the  line  conmi!>nly  known  as  the  east  and 
west  line  of  Mine  II ill  on  the  soutli  and  the  line  known 
as  tlie  southeasterly  line  of  the  parallelogram  on  said  vein 
on  the  north,  said  southeai-tei-ly  line  of  said  parallelogram 
being  indicated  on  said  vein  by  a  line  connecting  two  iron 
pins  fixed  as  monninents  in  the  two  walls  of  said  vein  in 
May,  1SS4,   and    now    fixed    thereon   and   the    iron    pin    or 

20  monument  in  said  line  on  the  foot  wall  of  said  vein,  being 
25  feet  distant  in  a  southerly  direction  from  another  iron 
pin  or  monument  located  in  the  foot  wall  of  the  said  west- 
erly vein. 

And  plaintiff  says  that  its  right  to  the  possession  of  the 
same  accrued  on  the  thirtieth  day  of  October,  eighteen  hun- 
dred and  eighty,  and  that  the  defendant  wrongfully  de- 
prives itof  the  possession  thereof,  to  its  damage,  five  hun- 
dred thousand  dollars. 

And  the  said  The    Lehigh   Zinc  and   Iron  Company,  by 

30  Dickinson,  Thompson  &  JMcMaster,  its  attorneys,  appears 
and  defends  this  action  and  says  that  it  is  not  guilty  of  the 
injury  whereof  the  said  The  New  Jersey  Zinc  and  Iron 
Company  hath  coiiijihiined  in  its  declaration,  nor  of  any 
part  thereof,  and  of  this  it  puts  itself  upon  the  country, 
and  the  said  The  New  .leisey  Zinc  and  Iron  Company  ilotli 
the  like. 

Therefore  let  a  jury  thereupon  come  before  the  Chief 
Justice  or  some  other  Justice  of  the  Supreme  Court  of  the 
State  of  New  Jers(!y,  at  a  Circuit  Court  holdeii  at  Newton, 

•iO  in  and   for  the  Conntv  of  Sussex,  on   the  first  Tuesday   of 


4— A 

Api'il  in  tlio  year  of  (inr  Lord  one  tlidusaiid  eiglit  humlred 
and  ninetj-fivp,  by  wlioiu,  &e. 

And  now  sit  tliis  day,  to  wit,  the  sixth  day  of  November, 
A.  D.  eiijliteeii  liundred  and  ninety-live,  comes  the  said 
plaintiff.  I)y  its  attorneys  aforesaid  and  the  Justice  before 
whom,  &c.,  liaving  sent  hither  liis  record,  iiad  before  him 
in  tliese  words,  to  wit ; 

Afterwards  at  a  Circuit  Court  lield  at  Newton,  in  and 
for  the  County  of  Sussex,  before  his  Honor  William  J. 
Magie,  otie  of  the  Justices  of  the  Supreme  Court  of  the  jq 
State  of  New  Jersey,  according  to  the  form  of  the  statute 
in  sucii  case  made  and  provided,  on  the  first  Tuesday  of 
April  A.  D.  1895,  and  continued  until  the  eighth  day  of 
June,  A.  I).  1895,  come  as  well  the  witiiin  named  The 
New  Jersey  Zinc  and  Iron  Company,  plaintiff,  as  well  as 
tlie  said  The  Lehigh  Zinc  and  Lon  Company,  defendant, 
bv  tlieir  respective  attorneys  within  named;  and  tlie 
jurors  of  the  jury  between  tiie  parties  aforesaid  in  the 
plea  aforesaid,  also  come  who  to  speak  the  truth  ofthe  mat- 
ters within  contained,  being  chosen,  tried  ami  sworn,  do,  20 
un  the  day  and  year  last  aforesaid  on  their  oaths  say  that 
the  said  defendant,  The  Lehigh  Zinc  and  Iron  Company, 
is  not  guilty  of  the  injury,  whereof  the  said  plaintiff.  The 
New  Jersey  Zinc  and  Iron  Company  hath  complained  in 
its  declaration,  nor  of  any  part  thereof. 

Therefore,  it  is  considered  that  the  said  The  New  Jersey 
Zinc,  and  Iron  Company  take  nothing  by  its  said  writ,  and 
that  the  said  The  Lehigh  Zinc  and  I  ron  C(iin})any  do  go 
thereof  without  day,  &c. 

And    it   is  further    cdn^idered  by   the    Court  iiere    that  30 
the   said  The  Lehigh   Zinc  and    Iron  Company  do  recover 
against  the  said  The   New  .lerscy  Zinc   and   Iron  Company 
tlie  Slim  of 

for  its  eor-ts  and  charges  liy  it  about  its  defence  in  this 
behalf  laid  out  and  expended  by  the  Court  here  adjudged 
to  the  said  The  Lehigh  Zinc  and  Iron  Companv,  and  with 
its  assent  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  that  tiiesaid  The  Lehigh  Zinc  and 
Iron  Company  have  execution  therefor,  &c. 

40 


4— p. 

Jiulgiiieiit  signed  tliis  sixtli  <l;iy  of  Xoveinhor,  A.  1). 
eigliteeti  liniKlred  and  ninety-five. 

M.   I-Jeasi.ev,  ( '.  J. 

I,  Benjamin  F.  Lee,  Cleric  of  the  Supreme  Court  of  the 
State  of  New  Jersey,  do  certify  tiiat  the  foregoing  is  a 
true  copy  of  the  judgment  entered  in  tlie  above  slated 
cause  as  the  same  remains  of  record  in  my  office. 

In  testimony  whereof,  I    liave  hereto  set   my  hand   and 
the  seal  of  said   Court,  at    Trenton,  this  seventh   day    of 
10    December,  A.  I),  eigliteen  iiundred  and  ninety-five. 
[seal.]  Ben.t.  F.  Lee, 

Ch'vl-. 
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THE  NEW  JERSEY  ZINC   AND 
IRON  COMPANY, 

CoTuplainant^ 

vs. 

THE  LEHIGH  ZINC  AND  IRON 
COMPANY, 

Defendant. 

Transcript  ot'sliortliand  notes  of  tlie  testinionj',  &c  ,  taken 
on  the  trial  of  the  above  stated  case  on  Tuesday',  tlie  14-tii 
day  of  May,  A.  D.,   1895,   at    the    Sussex    Connty    Court 
House,  Newton,  N.  J.,  before  the  Hon.  William  J.  Magie,   r,., 
and  a  struck  jury. 

MESSRS.  McCARTER,  WILLIAMSON  &  McCAR- 
TER,  JOHN  W.  GRIGGS   AND  T.  KAYS, 

Fo7^  the  Plaintiff. 

MESSRS.  DICKINSON,  THOMPSON  &  McMAS- 
TER,  R.  WAYNE  PARKER,  GILBERT  COLLINS, 
AND  L.  VAN  BLARCOM, 

For  the  Defendant.       40 
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Mr.  Me  Carter  opened. 

Mr.  Kobert  H.  Mc Carter:  The  plaintiff  will 
now  put  in  the  docnmentiiry  title,  and  I  will  i-ead 
from  the  stenograjiher's  notes  of  the  last  trial  what 
we  offer. 

The  first  is  a  deed  executed  bj"^  Samuel  Fowler 
and  wife  to  Nathaniel  Wetlierhill,  Jr.,  and 
William  L.  Ames,  dated  September  1,  1836, 
acknowledged  October  3,  1836,  and  recorded  on 
the  lOth  of  October,  1836,  in  Book  F,  3  of  Deeds. 

Marked  Exhibit  P  No.  1. 

Secondly,  a  deed  executed  by  Nathaniel  Wether- 
ill,  Jr.,  and  William  L.  Ames,  to  the  President, 
Directors  and  Company  of  the  Franklin  Manu- 
facturing Company,  dated  November  '28,  1836, 
acknowledged  the  same  day,  and  recorded  Decem- 
ber 5,  1836,  in  Book  T  3,  page  421,  consideration 
$135,000. 

Marked  Exhibit  P  2. 

Third,  an  act  of  the  Legislature  entitled  "  An 
Act  to  incorporate  the  Franklin  Manufacturing 
Company  in  the  County  of  Sussex,"  passed  March 
4,  1828,  and  printed  in  the  pamphlet  laws  of  that 
year  on  page  168  (reading  first  and  second  sec- 
tions). 

Also  a  deed  from  George  II.  Mc  Carter,  Sheriff 
of  the  County  of  Sussex,  to  Oakes  Ames,  dated 
November  16,  1842,  acknowledged  the  next  day 
and  recorded  November  18,  1842,  in  Book  A  4  of 
Deeds,  page  528.  The  description  in  this  deed 
being  the  same  as  in  deeds  Nos.  1  and  2. 

Marked  Exhibit  P  3. 

Also  deed  from  Oakes  Ames  and  wife,  to  Cyrus 
Alger,  dated  February  15,  1845,  acknowledged 
&c.,  conveying  an  undivided  one-half  interest  in 
all  the  zinc  and  other  minerals,  &c. 

Marked  Exliibit  P  4. 

Also  deeds  from  Oakes  Ames  and  wife  to 
Samuel  Fowler,    dated    January    15th,  1819.    ac- 


knuwledged  tlie  27th  of  tlie  snme  moiitli  and  re- 
corded April  19tli,  1849,  in  Book  K  4,  page  164, 
conveying  an  equal  undivided  half  part  of  all  the 
zinc,  franklinite  and  other  ores,  excepting  iron 
ore  lying  and   being   in    the  County   of   Sussex. 

(Reading  desci'i  ption). 

Same  marked  Exhibit  P  5. 

The  Court :     Did    the  Alger   deed    express    it  10 
zinc  and  franklinite? 

Mr.  T.  N.  McCarter  :     No,  sir. 

The  Court :  Tliis  exjiresses  franklinite  and  the 
other  did  not. 

Mr.  T.  N.  McCarter:     The  other  did  not. 

Mr.  Collins:  This  deed  was  made  after  the 
1848  deed? 

The  Court :  Certainly.  I  do  not  know  what 
value  It  is,  it  is  something  new  to  me. 

Mr.  R.  II.  McCarter :  Next  a  deed  from  Cyrus 
Alger  and  wife  to  Samuel  Fowler,  dated  Novem- 
ber 1st,  1849,  acknowledged  same  day  and  recorded 
on  the  9th  of  November,  1849,  in  Book  I  4  of 
Deeds,  page  434,  Ac  Conveys  an  undivided 
iialf  part  of  all  the  zinc  and  other  ores  and  nnner- 
als  on  or  within  any  of  the  land  owned  by  Samuel 
Fowler,  in  the  County  of  Sussex,  as  specified  in 
the  deed  of  the  Sheriff.  "  It  being  my  intention 
to  convey  one  equal  and  undivided  half  part  of  all 
said  ores  and  materials,  &c."  (Eeading  descrip- 
tion.) 

Same  marked  Exhibit  P  6. 

Next,  a  deed  from  Samuel  Fowler  to  the  Su.'^sex   40 
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Zinc  &  Copper  Miniiis;  &  Maiiufrtrituring  Com- 
pany, a  certified  copy,  dated  Marcli  lOtli,  1S48, 
acknowledged  tlie  15tli  of  Marcli,  ISiS,  recorded 
5tli  of  September,  1848,  in  Book  II  4,  page  549. 
Conveys  to  the  party  of  the  second  part,  theii- 
successor  or  successors  and  assigns,  all  the  zinc, 
copper,  lead,  silver  and  gold  ores,  and  also  all 
other  metals  or  ores  containing  metal  except  tlie 
metal  or  ore  called  franklinite  and  iron  ores  when 
■((^  it  exists  separate  from  the  zinc,  existing,  found  or 

to  be  found  on  that  certain  farm,  piece  or  parcel 
of  land,  &c.,  describing  the  property  as  the  Mine 
Hill  farm;  together  with  full,  true,  absohite 
license,  power  and  authority,  &c., — I  don't  know 
that  that  is  material. 

Mr.  Collins:     Well,  there  is  a  good  deal    there. 

The  Court:     It  appears  on  the  brief,  page  7,  in 

full. 
20 

Tiie  habendum  is  the  important  part. 

Counsel  read  same. 

Marked  Exhil)it  P  7. 

Mr.  R.  II.  McCarter :  The  next,  is  an  act  of 
the  Legislature  entitled  "An  Act  to  Incoiporate 
the  Sussex  Zinc  &  Copper  Mining  &  Mannfactnr- 

QQ  ing  Compan}',"  that  is  the    Sussex    Company,   ap- 

proved, February  23d,  1848,  and  found  in  the 
laws  of  that  year  on  page  68.  Briefly,  it  enacts 
that  Samuel  Fowler,  J.  EInathan  Smith,  Samuel 
T.  Jones,  James  L.  Curtis  and  others,  are  made  a 
corporation,  the  name  of  which  is  as  befoi-e  named, 
with  power  to  lease,  purchase  and  hold  mining 
rights  and  real  estate  in  the  County  of  Sussex,  to 
sell  the  same,  &c.,  as  specified  in  the  act  entitled 
"An  Act  concerning  Corjjorations."     The  capital 

AQ  stock    is    $375,000,    then    naming    the    directors, 
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Saimifl  Fowior,  Suimu'l  T.  Jones,  J.  Eliiatliaii 
Sinitli,  John  Taylor,  James  L.  Cnrtis.  Oglivie  and 
and  Ross;  these  are  the  tirst  directors. 

Next,  a  deed  from  Samuel  Fowler  and  wife  to 
the  Sussex  Company,  the  Franklinite  deed,  dated 
March  lUth,  ISiS,  aeknowledsed  the  15th  of 
March,  1S48,  and  recorded  September  5th,  in 
Book  H  4,  page  557. 

Mr.  T.    N.    McCarter :     The   date   of   the 
knowledgment  of  this  deed    is    the   same   as  the 
other. 

The  Court :  That  is  on  page  8  of  the  brief, 
wliat  it  conveys. 

Mr.  Griggs  read  the  description. 

Same  marked  Exhil)it  F  8. 

Mr.  R.  H.  McCarter :  Next  is  a  deed  made  by 
Samuel  Fowler  and  wife  to  the  Sussex  Zinc  & 
Copper  Mining  &  Manufacturing  Company,  de- 
scribed as  an  indenture  of    confirmation,    bargain 

and  sale,  dated  on  the  blank  daj'  of    March no 

date  further  than  that,  1849  ;  acknowledged  May 
26th,  1849,  and  recorded  May  26tli,  1849,  in  Book 
I  4,  page  310. 

Marked  Exhibit  F  9.  30 

Mr.  T.  N.  McCarter:  That  deed  not  oidy  con- 
firms the  deed,  but  it  makes  t>  new  grant  of  itself, 
and  it  is  accompanied  l)y  full  warranty. 

The  Court:  It  was  a  limited  warranty,  was  it 
not? 

Mr.  Collins:  A  warranty  against  his  own  acts 
and  other  persons  claiming  under  him.  ^o 
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The  Court:  I  tliiiik  I  lield  Itefore  tliat  it 
was  a  warranty  that  would  pass  tlie  Alger  title, 
which  lie  afterwards  acquired. 

Mr.  Collins :  That  one  was  of  IS4S,  be  is 
speaking  of  1849  nou- ;  Mr.  McCarter  thought  it 
had  a  full  warranty. 

Mr.  R.  II.  McCarter:  Next  an  act  to  incorporate 
the  New   Jersey   Exploring  &  Mining  Company, 

1^  This    act   is   approved  Fehrnary  16th,   1849,  and 

is  foniid  in  the  Pamphlet  Laws  of  1849,  page  55, 
and  provides  that  Samuel  Fowler,  Robert  O- 
Taylor,  Samuel  T.  Jones,  Savage  Campbell  and 
others,  shall  be  a  corporation,  with  a  capital  stock 
of  $600,000,  divided  into  shares  of  $12.50  each  ; 
that  the  first  directors  shall  be  Samuel  Fowler, 
Robert  O.  Taylor,  Samuel  T.  Jones,  Savage  Camp- 
bell and  others;  for  the  purpose  of  ex))loring  for 
minerals    and  of  mining  iron  and  other  ore,    &c. 

"0  Next,  the  supplement  to  the   act    incoi'porating 

the  New  Jersey  Exploring  &  Mining  Company, 
approved  February  12th,  1852,  and  found  on 
page  26  of  the  Laws  of  that  year,  entitled  "'A 
Supplement  to  an  Act  entitled"  An  Act  to  In- 
corporate the  New  Jei-sey  Exploi'ing  &  Mining 
Company;  the  preamble  is  '"Whereas  it  is 
thought  expedient;  "  ifec,  (Counsel  rciid  same) 

An  agreement  dated  September  4th,  1851,  between    The 
on   New  Jersey  Exploring  and  Mining  Company,  and  the   Sus- 
sex Zinc  &  Copper  Mining  &   Manufacturing    Conijiany 
acknowledged   and  recorded  in  book  Z  6  of   Deeds  for  Sus- 
sex County,  page  2. 

Objected  to  as  irrelevant. 

Marked   P   93^    for  identification,  if  admitteil  to 
be  marked  P  10. 

Also  deed  from  the  Sussex  Zinc  &  Copper   Mining  & 
40  Manufacturing  Company  to  the  New  Jersey  ZincConipaiiyj 
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dated  Marcli  Stli,  1852,  proved  Febnimy  5.  1833,   recorded 
April  7tli,  lSo3,  in  P)Ook  O  4  of  Deeds,  page  2:i6. 

Marked  Exliibit  PH. 

Also  deed  from  the  Zinc  &  Copper  Mining  &  Manu- 
facturing Company  to  tlie  New  Jersey  Zinc  Company, 
dated  April  8tii,  1852,  proved  April  5th,  1853,  recorded 
April  7th,  1853  in  Book  O  4  of  Deeds,  page  228.  Conveys 
all  the  metal,  mineral  or  iron  ore  usually  known  and  desig- 
nated by  the  name  of  franklinite,  found  and  to  be  found  in 
a  certain  ti-act  of  land  being  the  parallelogram. 

Marked  Exhibit  P  12. 

Also  an  Act  of  the  Legislature  of  New  Jersey  entitled 
"  A  further  supplement  to  an  act  entitled,  an  Act  to  incor- 
porate the  Sussex  Zinc  &  Copper  Mining  &  Manufac. 
turing  Company,"  approved  January'  25th,  1853,  found  in 
the  laws  that  year  on  page  5,  and  provides  that  the  name  of 
the  Sussex  Zinc  &  Copper  Mining  &  Manufacturing  20 
Company  be,  and  the  same  is  hereby  clianged  to  that  of  the 
New  Jersey  FrankliniteComjiany,  and  the  company  is  here- 
by authorized  to  increase  its  capital  stock  to  $1,200,0(10. 

Also  cei'titied  copy  of  the  record  of  the  original  zinc  suit, 
entitled  New  Jersey  Zinc  Company  against  the  New  Jersey 
Franklinite  Company,  consisting  of  the  original  bill,  tJie 
answer  by  the  Fi-ankiinite  Comjiany,  replication,  the  Supple- 
mental bill  by  the  Boston  Fraid<linite  Company,  the  answ(!r 
thereto  of  the  New  Jersey  Zinc  Company,  replication, 
decree  based  thereon  in  the  Court  of  Chancery,  tiie  decree  30 
of  the  Court  of  Errors,  and  the  decree  of  tiie  Court  of 
Chancery  based  on  it.  The  original  decree  in  Chancery  was 
filed  April  24,  1862,  the  decree  of  the  Court  of  Eri'ors  is 
November  26,1862,  and  is  made  the  decree  of  the  Court  of 
Channcery,  February  3,  1802. 

Mr.    Collins :     We    object   to    this    record    as 
irrelevant,  and  as  being  between  different  parties. 

The  Court :     I  propose  to  admit  it  now  as  I  did   40 
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before,  siibieet  ti)  extending  tliat  iidiiiission  upon 
counsel  convincing  me  that  it  has  an  application 
such  as  they  open. 

Mr.  Thomas  N.  Mc(!arter:  We  ai'e  not  satisfied 
with  that  limited  admission,  and  want  to  he  heard 
on  its  admission  far  whatever  effect  may  be  derived 
from  it. 

The  Court:  I  decline  to  admit  it  in  any  other 
way  until  sotne  evidence  is  produced  that  justifies 
its  admission  in  another  way. 

Mr.  Thomas  N.  McCarter :  Will  the  Court  be 
good  enough  to  define,  so  we  will  understand,  just 
in  what  way  it  is  admitted  ? 

The  Court :  I  admit  it  in  this  way.  As  I 
understand  that  decree  it  construed  the  deed  of 
1852  made  by  the  Sussex  Company  to  the  New 
Jersey  Zinc  Company,    which  differed  in  its  lan- 

20  S"''oS  from  the  Fowler  deed  to  the  SussexCompany 

and  held,  contrary  to  the  contention  of  the  parties 
in  that  case  that  the  deed  of  the  Sussex  Com- 
pany conveyed  to  the  New  Jersey  Zinc  Company 
all  that  the  Sussex  Company  had  got  from  Fow- 
ler. Now,  that  ciiaracterized  your  title.  I  admit 
it  because  you  are  bound  to  put  in  your  title, 
and  I  think  that  that  decree,  in  construing  that 
title,  is  a  proper  piece  of  evidence  to  characterize 
your  title,  and   the  late  decision  of   the   Court  of 

30  Errors,  .Judge  Dixon's  opinion,  as  lunderstand  it. 

declares  that  that  is  the  conclusive  establishment  of 
that  construction. 

Mr.  McCarter  :  "  The  decree  in  that  case 
became,  as  it  were,  a  part  of  the  conveyance 
itself,  and  while  it  stands  that  conveyance  must 
be  deemed  to  have  transferi-ed,"  &c.  The  record 
becomes  a  part  of  the  conveyance,  and  I  suppose 
it  is  admitted — well,  I  have  nothing  more  to  say 
jr^  on  the  subject  of  its  being  adniitted. 
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Mr.  Collins:  It  is  in  evidence  nmler  liis 
Honor's  ruling. 

We  except  to  your  Honor's  adniittinu;  it  all. 

Mr.  R.  H.  McCarter  :  The  next  offer  is  a  record 
of  a  deed  from  the  JN'ew  Jersey  Zinc  Compan}-  to 
tlie  New  Jersey  Zinc  and  Ii-on  Company,  the 
present  plaintiff,  dated  October  30,  1880,  proved 
October  3U,  18S0,  and  recorded  January  4,  1881, 
in  book  H  7,  page  519. 

Marked  E.xhibit  P  14. 
We  ne.xt  otter  a — 

Mr.  Parker:      What  does  that  last  deed  convey  ? 

Mr.  Griggs :  That  conveys  all  the  property 
that  the  New  Jersey  Zinc  and  Iron  Company 
deiived  from  the  Fowler  title. 

Mr.  R.  H.  McCarter  :  Yes.  The  next  offer  is 
that  of  a  certilied  copy  of  the  certificate  of 
organization  of  the  present  plaintiff,  the  New 
Jersey  Zinc  and  Iron  Company,  organized  under 
tiie  general  corporation  laws  of  this  State  by  cer- 
tificate filed  with  Secretary  of  State  on  October 
3U,  ISSU. 

Marked  Exhibit  P  15. 


ALFRED  A.  TITSWORTH.  sworn   for  the  plaintiff".  30 

Direct  examination  by  Mr.  Robert  H.  McCarter  : 

Q.  "Wiiere  do  you  reside  ? 
A.  New  Brunswick,  N.  J. 
Q.  What  is  your  profession  ? 

A.  I  am  professor  of  graphics  and  mathematics  in  Rut- 
ger's  college. 

Q.  Are  you  also  by  training  an  engineer  ? 

A.  Yes,  sir.  ^q 
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Q.  I  ask  yoti  to  look  at  tlie  map  on  the  easel,  and  ask 
you  if  that  was  made  by  you  ? 

A.  Yes,  sir. 

Q.  When  ? 

A.  The  map  was  made  in  1894. 

Q.  From  a  survey  made  by  whom  ? 

A.  The  survey  was  made  by  myself  in  1887. 

Q.  And  does  it  coi'rectly  delineate  what   it   purports   to 
show  ? 
-.^       A.  Yes,  sir. 

Q.  Just  point  out  now  the  diiferent  openings  or  shafts 
designated  on  the  map.  In  the  first  place  explain  what 
the  long  vein  is,  colored  black  ? 

A.  The  dark  places  represent  the  openings,  and  the  light 
places  represent  the  outcrop  as  near  as  may  be  of  the  ore. 
The  darker  places  represent  the  openings — the  black  rep- 
resents the  openings,  and  the  colored  part  represents  the 
surface. 
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By  Mr.  Thompson  : 

Q.  You  mean  wheie  the  ore  is  exposed  ? 

A.   Yes,  sir. 

Q.  And  has  not  been  mined  ? 

A.  Has  not  been  mined. 

Further  direct  : 

Q.  The   direction    of    the    vein,   generally    speaking,    is 
what  ? 
30        A.  This  is  the  east  and  west  line;  I  should  think    it  was 
a  little  east  of  north,  running  northeast  and  southwest. 

By  Mr.  Collins  : 

Q.  That  is  the  west  vein  ? 
A.  The  west  vein. 

Further  direct: 
4Q       Q.  The  lower  one  coming  up,  is  known  as  the — 
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A.  Taylor  opening,  tnniiel  opening,  sontlnvest  opening'. 
Q.  Wliere  do  you  understand  to  be  nortli  on  tliat  map  ? 
A.  Tiie  north  is  about  in  llie  direction  of  the  pointer. 

By  Mr.  Griggs: 

Q.  Where  i-  west? 

A.   West  would  l)e  off  in  this  direction — (indicating.) 

The   Court :     Just    mark    W   on   this  side,  and 
east  on  the  other  side  of  that  east  and  west  line.        1*^ 

Witness  did  as  directed. 


Further  direct : 

Q.  Where  is  the  Hamburg  road  on  that  map  ? 

A.  Tliis  reddish  colored  space  named  ••Hamburg  road." 

Q.  And  the  vein  tiien  extends  nortli  of  tlie  road,  does  it  ? 

A.   Yes,  sir. 

Q.  And  has  been  opened  there  ? 

A.  Yes,  sir. 

Q.  Now,  just  name  in  ordei'  the  shafts  or  openings  that 
you  found  and  have  shown  on  the  map,  south  of  the  IJam- 
burgli  road,  in  the  west  vein,  coming  down  ? 

A.  The  JNewcomb  shaft,  the  Nichols  siiaft,  the  Ding 
Dong  shaft,  No.  4  shaft.  No.  1  shaft,  and  Greei^'s  opening, 
Weights  and  Measures  opening,  and  Southwest  opening. 

Q.  Then  going  up  on  the  east  vein  ? 

A.  Then  we  have  the  Tuimel  opening  and  the  Tavlor 
Mine  opening;  tiie  Buckwheat  vein  it  is  called. 

Q.  Does  the  name  Buckwheat  vein  appea'-  there? 

A.   Yes,  sir. 

Q.  The  Taylor  mine  and  Buckwheat  vein  are  the  same? 

A.  Yes,  sir. 

Q.  And  the  line  marked  East  and  West  line,  point  that 
out  to  the  jui'y  ? 

A.  This  line  running  throngii  iiere. 

Q.  How  did  you  locate  that? 

A.  I  don't  remember.     I  tiiink  however  there  is  a  point,   40 
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I  know,  (HI  the  Donl.tle  Hock.  As  to  its  direction,  I  don't 
reineniber  whether  I  obtained  its  direction  by  a  point,  i)^'  a 
mark  over  here,  or  whetlier  1  simply  ^ave  the  direction 
pointino-  with  the  needle. 

Q.  There  is  no  natural  boundary  there  ;  simply  a  theor 
etieal  line  ? 

A.  A  theroetical  line.     Tiiere  is  a  point  on  the  Double 
rock. 

Q.  Did  you  notice  some  iron  bolts  driven  in   there  ;  can 
10  y*"  point  them  out? 

A.  There  was  an  iron  bolt  driven  in  the  Doulile  rock. 

Q.  I  don't  know  whether  von  know  the  bolts   that  were 
driven  there  by  Mr.  Trotter ;  are  they  delineated  ? 

A.  Yes,  sir;  tiiose  pins  I  remember  locating. 

Q.  And  they  are  marked  there,  are  they  ? 

A.  They  are  marked  right  here,  just  north   of  the  Ding 
Dong  shaft,  one  on  either  side  of  the  opening. 

Q.  What  is  tiie  scale  of  the  map? 

A.  Fifty  feet  to  one  inch. 
20       Q-  Will  you  scale  up  from  the  East  and   West   line   500 
feet  north,  and  tell  us  where  that  will  come,  and  when  you 
come  to  it  make  a  mark  tliat  will   indicate  tliat ;  just  mai'k 
the  words  500  feet  ? 

A.  (Witness  does  as  requested). 

By  the  Court : 

Q.  That  is  just  about  No.  4  shaft? 
A.  Yes,  sir. 

fvrllier  direct  : 


30 


Q.  Now,  Professor  Titsworth,  the  portioti  of  that  map 
which  we  have  called  in  the  opening  the  parallelogram, 
please  point  that  out  to  tjie  jury  ? 

A.  This  line  is  the  East  line,  the  South  line,  the  We.et 
line  and  the  North  line.     (Indicating). 

Q.  Was  that  made  from  a  survey  ? 

A.  No,  sir;  that  was  put  on  the  map  from  otiier  maps  : 
4^Q  that  was  not  included  in  my  survey. 
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Q.  Are  you  faiuiliar  eiioui^li  with  Mine  Hill  to  give  the 
jury  ii  kind  of  general  description  of  it  ? 

A.  As  to  its— 

Q.  Contour  and  loeation  apart  from  the  vein  ? 

A.  Well,  as  to  the  contour,  as  to  the  height  of  the 
ground  ? 

Q.   Yes,  you  miuht  just — 

A.  Yes.  This  vein  runs  longitudinally  with  tlie 
liill,  the  liill  sloping  oflf  on  the  west,  and  again  on  the  east, 
more  gradually,  as  I  remember,  on  the  east;  sloping  off  to  -^^q 
the  south  again,  south  of  the  southwest,  opening,  and  the 
general  height  is  much  the  same  along  the  vein  ;  slopes 
oflf  to  the  west,  and  to  the  east  and  to  the  south. 

Q.  Is  tliere  a  stream  of  water  running  there,  the  Wall- 
kill,  do  you  remember  that? 

A.  Yes,  sir;  the  AVallkill  ;  I  don't  thiidv  I  can  locate 
that  exactly  at  present. 

Q.  Do  you  know  iu  a  general  way  the  average  elevation 
of  the  hill  above  tlie  AVallkill  ? 

A.   Well,   I    could  probably  determine  that ;  1  haven't   20 
it  now  ;  I  have  a  contour  map. 

Q.  Oh,  well  never  mind  it  now;  I  think  that  is  all. 

Cross  examination  hi/  IVIr.  Thompson  : 

Q.  You  say  that  yuu  located  the  parallelogram  from 
some  other  map,  what  map  was  that  ? 

A.  Well,  it  was  done  last  year  when  this  map  was  made; 
the  map  I  don't  recollect. 

Q.  Do  you  know  wiiat  map  it  was?  30 

A.  It  was  the  map,  I  think,  that  was  furnished  me  by 
Mr.  McCa\ter. 

Q.  And  what  sort  of  map;  was  it  on  tracing  cloth,  or 
on  heavy  paper  like  that  ? 

A.  No,  it  was  on — I  don't  remember. 

Q.   Do  you  know  who  it  was  made  by  ? 

A.   No,  sir. 

Q.    Was  it  called  the  Sinner  map  ? 

A.  I  don't  remember  it. 

Q.   You  have  some  other  lines  there    apparently,    out-    49 
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linos  tliere,  wliere  your  pui liter  now  is? 

^..  Those  were  located  tlie  same  wii}-. 

Q.  Tliej  were  not  by  actual  surveys  ? 

A.  No,  sir.  The  object  of  the  work  I  had  in  hand  was 
not  to  locate  property  lines,  but  simply  to  determine  the 
contour  of  tlie  hill,  the  location  of  ail  the  surface  features 
and  the  location  of  tlie  openings;  it  was  for  a  geological 
survey,  and  had  no  connection  with  property  lines.  Those 
property  lines  were  all  added  afterwards. 
1/^  Q.  You  said  you  got  tlie  names  of  the  various  openings 
from  other  persons  tliere  ;  who  told  you  tiie  names  of  those 
openings? 

A.  The  names  I  presume  I  learned  from    those    there  ; 
tlie    actual    location    of   the   openings    was    made    by    mo 
accurately. 
:  Q.  You  don't  know  who  told  you  those  names  ? 

A.  I   don't   remember ;    I   obtained    the    names    from 
diftei'ent  persons  there;   no  one  in  particular.     I  think  I 
obtained  many  of  them  from  Dr.  Cook, 
on       Q-   You  mean  Dr.  George  H.  Cook? 

A.  Dr.  George  II.  Cook.  I  was  doing  the  work  under 
his  direction. 

Q.  And  was  he  there  with  you  at  the  time? 

A.  He  was  part  of  the  time,  yes,  one  or  two  days. 

Q.  Now,  on  the  west  vein,  between  the  east  and  west 
line  and  the  soutliwest  opening,  you  have  indicated  how 
many  openings? 

A.  Tlie  Weights  and  Measurers  opening,    Greer's    open- 
ing— 
QQ       Q.  No,  I  mean  between  the  east  and  west    line    and    the 
southwest  opening  ;  only  the  AVeiglits  and  Measurers  ? 

A.  Only  the  Weights  and  Measurers;  tliere  was  a  small 
opening  hero  which  I  liave  not  named;  tliat  represents  an 
opening  which  1  luivenot  named. 

Q.  And  do  you  know  anything  about  the  Cedar  Tree 
opening;  did  Dr.  Cook  tell  you  an3'tliing  about  that? 

A.  It  does  not  seem  to  be  designated  here ;  I  don't  re- 
member anything  about  it. 

Q.  What  is  the  meaning  of  that    blank    spot    under    the 
40   word  "  Measure"  there  ? 
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A.  Tliat  is  an  opetiiug-  that  I  have  not  identified,  as  it 
has  no  name  ;  that  is  its  location. 

Q.  What  is  it  in  ? 

A.  Do  you  mean  what  Ivind  of  ore? 

Q.  Yes'? 

A.  I  am  not  a  ideologist ;  I  tliink  it  was  called  an  iron 
mine. 

Q.  It  was  not  a  part  of  this  main  vein  tlien  ? 

A.  I  should  thinlc  not,  separated  from  it. 

Q.  What  is  the  distance  there  hetw-een  the  opening?  ia 

A.  The  distance  is  I  should  think  75  or  80  feet  west. 

Q.  Did  you  see  any  other  indications  of  an  iron  vein 
there  ? 

A.  Here  is  another  opening — (indicating).  That  is  on 
the  iron  vein  likewise? 

A.  I  should  suppose  so. 

Q.  You  refer  to  that  square  mark  above  the  Weights  and 
Measures  { 

A.  Yes,  sir,  tiie  black  spot. 

Q.   Was  there  or  not  another  shaft  or  opening   down    be-   oa 
low  the  southwest  opening,  down  the  hill  ? 

A.   I  think  not  at  the  time,  or  I  should  have  located  it. 

Q.  You  don't  I'emember  a  building  there,  an  engine 
house  2 

A.  Yes;  I  remember  a  building,  and  I  remember  there 
was  a  good  deal  of  filling  in. 

Q.  And  you  don't  remember  an  opening  there  by  the 
side  of  that  building,  (piite  a  good  sized  shaft  there  ? 

A.  No. 

Q.  Yon  don't  know  anytliing  about  that?  3q 

A.  No,  sir. 

Q.  1  want  to  call  your  attention  to  this  map,  have  you 
ever  seen  that  map  before,  or  a  copy  of  it.  (Showing  wit- 
ness a  map  annexed  to  the  bill  filed  in  Chancery  of  New 
Jersey,  between  the  New  Jersey  Zinc  and  Iron  Company 
and  Charles  W.  Trotter  and  others,  tiled  November  IS, 
1882.) 

A.  Nil,  sir  ;  I  think  I  never  saw  that  map  before. 

Q.  Or  a  copy  of  it  ? 

A.   Well,  I  am  not  sure  of  that.     I  am  sure  I  never   saw   4.0 
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a  copy  of  the  wlioleof  it,  just  as  it  is  ro|)i-eseiitod  tliere. 

Q.  At  tlie  time  you  were  tliere,  where  was  there  any 
woi'k  going  on.     I  understood  you  were  only  tliere  in  1887  ? 

Objected  to. 

Q.  Tlie  survey  \'0u  made  was  being  made  under  tlio 
State  Geological  Survey  ? 

A.   Yes,  sir. 

Q.  Under  direction  of  Dr.  Cooiv,  the  State  Geologist  at 
that  time  ? 

A.  Yes,  sir. 

Q.  And  this  map  was  made  from  your  notes  taken  at 
that  time  ? 

A.  This  map  is  an  exact  copy  of  the  map  that  I  made  at 
that  time,  except  that  it  is  not  so  full.  In  that  map  all  the 
contour  lines  are  represented,  and  in  tiiis,  of  course,  there 
is  nothing  of  that  kind  on  it.  Tlie  object  of  that  sni'vey 
was  wholly  to  determine  the  contour  of  the  ground.  There 
is  nothing  on  this  map  which  represents  that  contoui-. 

20  Mr.  Collins:     It  seems  to  me  it  is   strict   cross- 

examination,  when  he   says,    "  I    found    openings 
there"  for  us  to  show  what  was  going  on. 

The  Coui't :     Certaiidy  ;  but  who  was    woiking 
there  is  aimtlier  thing. 

Mr.  Collins  :     That  is  not  what    ho    asked  ;    he 
asked  where  was  the  work  going  on. 

30       Q.  Where  was  the  work  going  on  then  ? 

A.  As  far  as  I  remember  there  was  work  going  on  at 
the  Ding  Dong  shaft  and  hei'e  at  this  Taylor  Mine. 

Q.  Do  you  recollect  an3'thing  between  the  Ding  Dong- 
shaft  and  the  east  and  west  line,  at  No.  4,  and  No.  1  ? 

A.  I  think  nothing  was  going  on  at  No.  4,  or  No.  1,  I 
have  no  recollection  of  any  work  going  on  there. 

Re-direct  examination  by  Mr.  R.  II.  McCarter: 
4Q       Q.  Can  you  saj',  Professor  Titsworth,   whether  tlie  open- 
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ing  you  have  designated  as  the  "Weight  and  Measures,  is  in 
fact  one  opening,  or  wlietlior  tliere  are  two  or  more  joined 
togetliei-  thei'e  ? 

A.  No,  sir ;  I  am  unable  to  say  about  that.  My  object 
of  course  was  simply  to  represent  the  opening  as  it  ap- 
peared, and  to  get  at  tlie  deptl)  of  it  and  show  it.  There 
seemed  to  be  an  old  opening  and  there  may  have  been  fill- 
ing in,  I  am  unable  to  say  about  that. 

Q.  To  refresh  your  recollection  I  ask  you  if  you  re- 
memlier  a  photograph  being  giving  you  from  which  to 
protract  the  parallelogram  ? 

A.  Yes,  sir;  I  do  recollect  it  was  a  photograph. 

Mr.  Collins  :     A  photograph  of  a  map? 
By  the  Court :    . 

Q.  A  photograph  of  a  map? 

A.  It  was  a  photograph  of  a  map. 

Q.  The  Buckwheat  vein — the  Taylor  opening,  which 
ends  abruptly  towards  the  north,  is  there  any  outcropping 
above  that  ? 

A.  No,  sir. 

Q.  That  stops  ? 

A.  This  (indicating)  is  the  end  uf  the  opening ;  of 
course  the  underground  working — 

Q.  Yes  ;  of  course  ? 

A.  That  is  the  end  of  the  opening. 

Q.  Tliere  is  nothing  on  the  surface  to  show  ? 

A.   Nothing  on  the  surface  above  that. 

Q.  You  stopped  above  the  Hamburg  road  with  your 
grade  delineation  of  tlie  outcrop,  does  the  outcrop  cease 
there? 

A.  No,  sir;  I  simply  extended  my  survey  no  fui'tlier 
than  that. 

Q.  The  outcrop  goes  on  ? 

A.  As  far  as  I  know. 

Mr.  Collins  :  As  I  nndei'stand  that  there  is  a 
continuation  of  this  east  vein  north  underground 
and  worked  underground.  49 
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A.  Oh  yes,  there  are  workings  not  shown  on  this  map, 
that  are  shown  on  tlie  original. 

By  Mr.  Parker  : 

Q.  I  see  you  have  shown  down  here  (indicating)  a  sort 
of  an  arch.  Is  tliat  to  tiie  entire  end  of  it ;  is  tliat  arch 
where  it  goes  underground  ? 

A.  Yes,  sir. 

Q.  It  continues  underground  wliere  that  arcli   appears  ? 

A.  Yes,  sir. 

Q.  How  far  down? 

A.  I  cannot  say  without — 

Q.  The  surface  over  it  has  been  dug  away  ? 

A.  The  side  of  the  opening  at  this  end  of  tlie  Taylor 
Mine  opening  is  almost  vertical  ;  if  I  recollect  right  it  is  at 
the  trap  dyke. 

By  Mr.  R.  H.  McCarter: 

20  Q.  I  show  you  a  photograph  which  has  been  handed  me 
by  Mr.  Thompson  ? 

A.  Yes,  I  recognize  that. 

Q.  That  is  the  photograph  or  a  copy  of  the  photograph 
from  which  you  delineated  the  parallelogram,  is  that  right? 

A.  That  is  the  one  from  which  I  obtained  the  lines  on 
this  map,  the  proper  lines  of  this  map. 

Q.  Does  that  map  purport  to  show  anything  more  than, 
in  addition  to  the  location  of  the  parallelogram,  and  the 
east  and  west  line,  the  veins  in  question  ? 


30 


Mr.  Collins  :     Yes,  it  shows  the  exterior  line  of 
Mine  Hill. 


Q.  And  the  exterior   line  of  Mine  Hill   on  the   east  and 
west  ? 

A.  That  is  all. 

Q.  It  does  not  purport  to  give  the  contours  or  he  a  com- 
plete topographical  map  ? 

A.  No,  sir. 
40       Q-   It  was  not  prepared  for  that  purpose? 
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A.  No,  sir. 

Q.  You  have  spoken  of  the  trap  djke  right  at  the  end 
of  tiie  Buckwheat  there  ;  what  do  yon  mean  by  that  ? 

A.  Well,  tliere  is  a  cohnnn,  or  vertical  body  of  rock  of 
certain  width  wliich  seems  to  come  between,  or  rather  to 
cut  off  tlie  vein. 

Q.  That  is  ail. 


WYATT  W.  PIERCE,  sworn  for  tlie  plaintiff.  10 

Direct  examination  by  Mr.  li.  II.  McCarter  : 

Q.  Where  do  you  reside  ? 

A.  Newton,  N.  J. 

Q.  And  what  is  your  age  ? 

A.  Fifty-five. 

Q.  How  long  have  yon  lived  in  Newton  ? 

A.  Perhaps  live  years,  I  don't  remember  exactly. 

Q.   Previous  to  tiiat  where  did  yon  reside  ?  20 

A.   Franklin  Furnace. 

Q.  And  what  is  or  was  your  business? 

A.  Superintendent  of  the  Franklinite  Iron  Company, 
and  of  the  New  Jersey  Zinc  &  Iron  Company. 

Q.  Of  their  mines  at  Franklin  ? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  connected  with  the  works 
at  Franklin  Furnace? 

A.  A  little  over  three  yeai's. 

Q.  In  what  capacity  were  you  first  employed  there  ?  gg 

A.  Secretary  of  the  company. 

Q.  Secretary  of  what  ? 

A.  Of  the  old  Boston  Franklinite  Company. 

Q.  And  when  did  yon  become  connected  with  the  Zinc 
Company  ? 

A.  1  don't  remember  the  date,  but  it  was  at  the  time  ot 
the   reorganization  or  the  foi-mation  of   the  new  company. 

Q.  That  is  the  present  plaintiff" — what  year  did  you  first 
go  to  Franklin  ? 

A.   1S71.  40 
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Q.   At  tliat  time  wliat  o]5eiiiiiffs  existed  on  Mine  Ilil!? 

A.  Well,  I  could  not  say  positively  at  tiiat  time,  because 
when  I  first  went  tliere  I  was  not  familiar  with  the  ground  ; 
but  there  were  openings  south  of  the  Hainbui-g  road,  the 
Newcome  shaft,  and  some  smaller  openings  along  the  hill 
including  those  marked,  with  the  Ding  Dong,I  think,  I  am 
not  positive  whether  that  was  there,  but  all  along  theie 
had  been  some  small  openings  down  as  far  as  the  Weights 
and  Measures,  I  remember  that  verj'  well,  and  the  Cedar 
jQ  Tree  opening  and  the  southwest  opening. 

Q.  Tell  us  where  the  Cedar  Tree  opening  is  ? 

A.  This  Cedar  Tree  opening  it  lias  been  broken  through 
so  that  it  really  appears  on  the  ground  now  as  one  opening, 
but  the  Cedar  Tree  opening  is  right  here  (indicating). 

Q.  (The  Court.)  Just  show  that  again  ? 

A.  The  Cedar  Tree  went  out  to  the  fi'ont  of  the  hill,  here. 

Q.  It  was  south  then  ? 

A.  And  this  Weights  and  Measures  they  are  i-eally  all 
connected  now  but  that  was  my  understanding  of  it,  that 
oQ   was  the  original  Cedar  Tree  opening. 

Furilier  direct : 

(^.  So  that  the  black  opening  there  near  tlie  Weights 
and  Measures  really  now  consists  of  what  was  formerly  the 
Cedar  Tree  and  the  Weights  and  Measuies  openings,  they 
became  merged  in  one  ? 

A.  It  has  been  broken  through,  here,  evidently  between 
the  two  ? 

Q.  The  map   lias  marked   on  it  tlie  different   shafts ;    j 

30   wish  you  would  commence  at   the   top  and  tell  us  whether 

they  are  correctly  marked,  whether  the  shafts  appearing  as 

the  Newfiome,  the  Nicholas,  Ding  Dong,  No. 4,  are  in  fact  true 

representations  of  those  shafts  as  they  appear  on  the  ground? 

A.  You  simply  wish  me  to  go  from  the  Hamburg  road 
south  ? 

Q.  Commence  at  the  top  and  come  down  ? 

A.  That  was  an  opening  made  later  (indicating) 

Q.   North  of  the  Hamburg  road  ? 

A.  It  was  not  there  when  I  first  went  to  Franklin,  and  was 
40  finally  opened.  Tliis  Newcome  shaft  was  there  attliattime. 


Q.   Is  that  correctly  located  on  the  map? 

A.  It  is  us  near  as  I  can  judge,  I  can't  tell  without  meas- 
uring. The  Nicholas  shaft  was  made  later,  and  the  Ding 
Dong  and  No.  4,  and  No.  1,  as  I  understand;  I  don't 
remember  that  there  were  any  shafts  there  except  the 
NewcoHie  shaft  south  of  the  Hamburg  road  at  that  time, 
possibly  there  liad  been  some  work  done  near  tiie  surface  of 
that ;  and  this  Greer's  opening  was  there.  I  think  these 
openings  have  beeri  made  since. 

Q.  (Mr.  Griggs)     Pointing    to  the  two     below     Greer's   jq 
opening  ? 

A.  Yes,  sir.  Then  here  is  the  Weights  &  Measures  and 
Cedar  Tree  opening  ;  this  is  the  Southwest  opening.  This 
is  the  Tunnel  opening,  and  this  what  was  formerly  called 
the  Buckwheat  Field  opening. 

Q.  (Mr.  McCarter).  Yes,  Now,  are  there  in  fact  openings 
and  shafts  at  or  near  each  of  the  points  shown  on  that  map  'i 

A.  I  think  thei'e  are,  sir. 

Q.  Yes? 

A.  Seems  to  me  to  be  correct.  nn 

Q.  Well,  are  you  mining  at  present? 

A.  We  are  mining  in  the  Taylor  Mine  opening,  or 
Buckwheat  Field   opening. 

Q.  The  plaintiff  I  mean,  of  course,  the  New  Jersey 
Zinc  &  Iron  Company  ? 

A.  Yes,  sir. 

Q.  At  the   Taylor  Mine  or   Rnckwheut    Field    opening^ 

A.  Yes,  sir. 

Q.  Are  you  above  ground,  or  below  ? 

A.  Below.  OQ 

Q.  Give  us  a  brief  description,  Mr.  Pieice,  of  the  hil' 
itself  and  the  way  the  vein  outcrops,  the  two  veins,  so  that 
the  jury  can  get  a  kind  of  topographical  idea  ? 

A.  This  is  a  correct  representation,  I  think,  of  the  way 
the  vein  outcrops  where  it  has  not  been  mined  out,  it  does 
not  outei-op  at  these  openings  any  nioi-e,  but  the  outcrop 
shows  along  here  similar  to  this  map. 

Q.  (Mr.  Parker)  You  mean  south  of  the  east  and  west  litie? 

A.  Wherever  it  shows  that  color  I  understand  to  be  the 
outcrop  of  the  vein.    The  hill  slopes  from  about  this  point,  40 
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slopes  to  the  south. 

Q.  (Mr.  Collins)  ''This  point",  is  about  Greer's  opening? 

A.  Greer's  opening.  From  the  Greer's  opening  it  slopes 
to  the  south  all  the  way,  and  at  a  point  further  sonth  than 
the  Southwest  opening  it  drops  off  down  to  the  level  of 
the  surrounding  country,  and  on  the  east  it  slopes  down 
into  the  valley,  and  still  east  of  that  it  makes  another  rise. 

Q.  West? 

A.  West  it  slopes  also. 

Q.  (Further  Direct)  Where  abouts  is  the  summit  of  the 
hill  itself? 

A.  The  summit  of  the  hill  is,  I  should  say  about  at  No.  1 
shaft  There  is  not  much  difference,  however,  in  the  elev- 
ation for  a  shoi't  distance  north  or  south  of  that. 

Q.  Roughly  speaking,  how  high  is  that  above  the  Wall- 
kill  ? 

A.  Perhaps  125  to  135  feet. 

Q.  And  generally,  can  you  give  us  the  area  of  Mine  Hill? 

A.  Well,  not  of  the  Mine  Hill  itself,  I  can  give  you  the 
area  of  Mine  Hill  farm. 

Q.  Well? 

A.  I  think  93  acres  and  a  fraction. 

Q.  (The  Court)  Where  is  the  Wallkill,  generally? 

A.  The  Wallkill,  down  there,  goes  over  the  dam  here, 
almost  directly  south  of  the  Southwest  opening.  The  hill 
does  not  drop  off  until  yon  get  a  little  ways  south  of  that 
opening  and  then  it  turns  and  runs  west  and  along  north, 
alongside  of  this  road,- or  northwest,  perhaps  I  should  say  ; 
well,  not  so  far  as  that  it  makes  a  turn,  it  onl^'  runs  a  short 
distance  here  before  it  turns  and  goes  through  by  the  rail- 
road and  passes  off  to  the  west.  It  does  not  run  off  as  far 
as  I  first  stated. 

Further  direct  : 

Q.  What  are  these  little  spots,  or  one  little  spot,  under 
the  word  "  Measures  ?  " 

A.   Well,    there    are    quite  a  number   of  old  openings  in 

the  hill,  various  openings  where  minerals  have  been  seareh- 

40  ed  for,  and  this  is  probably  on   the  iron  vein  which  i-uns 
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tlirougli  the  liill. 

Q.  The  magnatite  iron  vein  ? 

A.  Yes,  sir. 

Q.  Is  there  a  magnatite,  or  has  tliere    been    a   magnatite 
'ron  vein  there  ? 

A.  Tiiere  is. 

Q.  Where  is  that,  relative  to  tiie  zinc  vein  ? 

A    Well,  it  runs — 

Mr.  Collins:     I  object.  hq 

The  Witness  :  The  general  course  is  parallel 
with  this  vein ;  some  places  it  is  nearer  than  it  is 
at  others. 

Q.  Do  they  run  together? 

A.  The  zinc  vein  and  the  iron  vein  ? 

Q.  Yes. 

A.  No,  sir. 

Q.  Now,  Mr.  Pierce,  you  can  resume  your  seat.     Refer-  20 
ring  to  your  suggestion  in  reference  to  the    opening   north 
of  the  Hamburg  road,  when  was  that  made  and  by  whom  ? 

A.  I  can't  give  you  the  date;  it  was  made  by   the   New 
Jei'sey  Zinc  Company. 

Q.  And  after  you  came  there  ? 

A.  Yes,  sir. 

Q.  And  do  you  know  the  chai-acter  of  the  ore    that    was 
obtained  from  tliat  opening  ? 

A.  I  saw  the  ore  that  came  out, 

Q.  What  was  it?  30 

Mr.  Collins  :     I  object.  , 

A.  Zinc  ore. 

Mr.  Collins :  One  moment,  I  object  to  that 
it  in  irrelevent.  He  came  there  in  1871.  Now, 
we  are  not  helping  this  case  in  any  of  its  aspects 
by  proving  what  was  the  character  of  the  ore  in 
1871,  that  was  taken  anywhere.  40 
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Mr.  T.  N.  McCarter  :  Do  3'ou  mean  tliat  the 
ores  had  undergone  a  change  in  that  time? 

Mr.  Collins  :  No,  I  do  not  mean  that.  Now, 
it  is  essential  to  the  plaintiffs  recovery  in  this  case 
that  they  should  prove  that  the  ore  in  dispute, 
that  is  the  vein  of  ores  in  dispute  which  is  from 
the  east  and  west  line  np  to  the  pins,  was  in  1848 
zinc  ore;  if  anything  is  settled,  that  is  settled. 
That  certainly  does  not  settle,  or  rather  he  wants 
your  Honor  to  overrule  the  Court  (jf  Errors  as  I 
understand  him,  but  if  I  understand  the  decision 
cori-ectly  (Judge  Dixon  was  speaking  for  the  Court 
of  Errors)  ihe  first  step  toward  their  recovery  is 
to  prove  that  the  o)-e  in  the  described  vein  was  in 
1848  zinc  ore.  It  does  not  help  to  prove  what  it 
was  in  1871. 

The  Court :     Do  you  mean  to  say  tljat  it  would 
be  objectionable  to  admit  evidence  that  the  ore  of 
20  that  vein  which  runs — 

Mr.  Collins:  Not  objectionable  to  prove  what 
its  constituents  were,  what  it  consisted  of  in  that 
vein  ;  but  he  wants  him  to  characterize  it  as  zinc 
ore. 

The  Court :  He  did  not  ask  liim  to  characterize 
it,  he  asked  what  it  was. 
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Mr.  Collins:  Well,  he  has  said  so,  so  it  is  as 
broad  as  it  is  long.  Now,  he  asks  him  to  give  it 
a  name.  If  you  wish  to  prove  what  the  mineral 
constituents  of  this  vein  are,  of  course  that  will 
be  done  by  botii  sides  ? 

The  Court:  This  gentleman  has  been  superin- 
tendent of  a  zinc  and  iron  company  for  a  long 
period,  and  during  that  time  ihey  have  been  min- 
ing on  the  vein,  a  part  of  which  is  in  dispute;  I 
think  the  evidence  of  this  gentleman    as  to    what 
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lie  got  out,  altlionjjh  at  another  portion  of  this 
vein,  it  is  competent.  How  effective  it  may  he 
is  anotlier  question  ;  if  it  be  siiown  that  the  vein 
varies,  it  may  not  be  at  all  effective,  but  if  it  be 
shown  that  the  vein  is  generally  homogeneous,  it 
may  he  quite  effective,  as  to  the  difference  in 
time  I  thinlc  that  unless  the  veins  change,  which  I 
think  they  do  not.  that  would  not  be  an  objection  ; 
the  fact  tliat  the  ore  he  is  asked  about  was  mined 
in  1871,  would  be  some  reason  to  suppose  it  was  jq 
the  same  ore  in  1848. 

Mr.  Parker:  "We  agree  to  that,  your  Honor,  it 
is  only  a  question  of — 

The  Court :  It  is  not  necessary  to  re-argue. 
I  admitted  this  evidence  before,  I  think  over  ob- 
jection and  I  propose  to  admit  it  now.  Take  an 
exception. 

Being  so  directed  the   stenographer   repeated    the   ques-  ^^ 
tion   and    answer    as    follows:     Q.  "What    is   it?"     A. 
'•  Zinc  ore." 

Mr.  Collins  :  The  question,  possibly,  may  have 
been  proper  but  the  answer  characterizing  it  is 
improper,  and  we  ask  that  the  answer  be  striken 
out. 

The  Court:  I  decline  to  strike  it  out.  Take 
an  exception.  30 

Mr.  Collins  :  We  except  to  that.  We  have  an 
exception  to  the  ruling,  now  we  except  to  his 
Honor's  refusal  to  strike  out 

Q.  Coming  down  now  from  the  Hamburg  road,  at  what 
other  point  did  the  New  Jersey  Zinc  Company  mine  since 
you  have  heen  there? 

A.  At  the  Newcomb  slnift  and  the  Nicholas  shaft,  and 
the  Ding  Dong  shaft,  and  also  north  of  the  Hamburg  road. 

Q.  And  what  kind  of  ore  did  they  mine  from  the  open-  40 
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ings  or  sliafts  you  liave  named  south  of  the  liamhurg  road. 
A.  Zinc  ore. 

Mr.  Collins:     The  same  ruling  I  suppose  and 
an  exception. 

The  Court :     Certainly. 

Q.  What  kind  of  ore   have  you  been  mining  since  you 
have  been  in  charge  ? 
10       A.  Zinc  ore. 

Mr.  Collins  :     Same  objection  and  exception. 

The  Court:     That  I  think  may  be  objectionable. 
Do  you  mean  out  of  this  vein  ? 

Mr.  R.  H.  Mc  Carter :     Yes,  sir. 
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The  Court :     You  did  not  limit  it ;  you  made  it 
very  broad. 

Mr.  Collins  :     We  object  to  it  as  irrelevant. 

Mr.  R.  H.  Mc  Carter:     I  will  put  it  the  other 
way  if  it  is  preferred. 

Q.  Have  you  made  any  examination  to  ascertain  whetlier 
n  fact  there  are  two  distinct  veins  at  this  point  ? 

Mr.  Collins:     At  which  point? 

^'^  Mr.  R.  H.  Mc  Carter:     Shown  by  the  map. 

A.  I  have  never  seen  two  distinct  veins  there. 
Q.  What  examination  have    you  made  and   what  is  tJie 
fact  as  far  as  you  have  observed  ? 
A.  1  have  made — 

Mr.  T.  N.  Mc  Carter:     You  mean  between  tlie 
East  and  West  vein  ? 


40 


Mr.  R.  H.  Mc  Carter  :     Yes. 
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Tlie  Witness:     Oh!    between    the    East    and 
"West  vein  ? 

Q.  Yes. 

A.  "W  hy  they  are  one  vein. 

Q.  Tliey  are  one  vein  ? 

A.  Yes,  sir, 

Q.  How  do  you  Icnow  tliat? 

A.  From  developments  made  in  tlie  mine. 

Q.  Won't  you  tell  us  now,  briefly,  how  you  have  demon- 
strated that  ? 

A.  This  wliite  portion  here  represents  lime  stone 
rock. 

Q.  That  is  the  white  portion  where  there  are  the  words 
"  Weigiits  and  Measures"  and  "Taylor's  Mine  opening?" 

A.  Yes,  sir. 

Q.  Yes? 

A.  It  runs  all  up  throucrli  the  iiill  there. 

Q.  North? 

A.  Yes,  sir.  Solid  lime  stone.  I  don't  know  but  what 
I  can  best  illustrate  it  by  my  hands,  possibly.  Supposing 
this  portion  represented  by  my  lingers  is  the  front  vein. 

Q.  By  front  veins  what  do  you  mean  ? 

A.  So-called  ;  this  vein  here. 

By  Mr.  Collins : 

Q.  The  West  vein  ? 

A.  Tlie  West  vein.  That  poi-tion  of  my  hand  would 
represent  this  vein. 

Further  Direct : 

Q.  The  East  vein  ? 

A.  The  East  vein  ;  and  this  space  in  between  is  tilled 
with  this  lime  stone,  and  the  vein  comes  under  the  same 
as  my  hand,  it  turns  up  here  in  the  East  vein,  and  that  has 
been  proven  by  driving  a  tunnel  or  drift  through  from  this 
vein  to  the  front  vein,  and  going  under  this  rock  all  the 
way  and  crossing  the  front  vein  until  we  reach  the  foot 
walls. 
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Q."IIo\v  large  a  tunnel  is  that  ? 

A.  Well  it  is  perhaps,  in  most  of  its  distance  six  or 
seven  feet  high,  and  nine  or  ten  feet  wide. 

Q.  Have  you  ever  had  any  mining  done  on  what  is 
called  the  West  vein  there,  that  portion  of  this  vein  to  the 
West,  since  you  have  been  connected  with  the  New  Jersey 
Zinc  and  Iron  Company. 

A.  Tes,  sir. 

Q.  Where? 

A.  North  of  the  Han)burg  road,  and  also  we  mined  a 
a  small  quantity  in  the  southwest  opening  soon  after  I  took 
charge. 

Q.   Where  has  the  principal  mining  been  done? 

A.  In  the  Taylor  mine  opening. 

Q.  What  are  the  constituents  of  the  ore  that  jou  mined 
there  ? 

Mr.  Collins :  Objected  to  as  irrelevant,  it  being 
a  diffei'ent  place  than  the  Locus  in  cpio. 

Tlie  Court:  If  that  is  the  only  objection,  I 
think  I  shall  admit  it. 

Mr.  Collins :  I  would  be  glad  to  know  of  any 
objection  that  is  in  your  Honor's  mind. 

The  Court :  While  the  gentleman  may  be  the 
superintendent  of  the  mine,  and  may  know  ores 
when  ho  sees  them,  still  whetlier  he  knows  the 
constituents  of  them  is  perhaps  another  thing. 

Mr.  R.  H.  Mc Carter:  Perhaps  I  can  adopt 
the  suggestion  of  your  Honor,  which  is  a  good 


Q.  Have  you  from  your  experience  acquired  an  ability 
to  recognize  the  mineral  constituents  of  these  ores? 

A.  I  think  so,  sir;  the  ordinary  ores  that  we  are  mining. 

Q.  Now,  I  will  repeat  the  question,  and  ask  you  what 
are  in  a  general  way,  the  con-^tituents  of  the  ores  tiiat  yon 
40  have  been  mining  at  the  Taylor  mine  opening. 
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Mr.    Colli]is  :     Your  Honor  admits  the    ques- 
tions? 

Tiie  Court :  I  would  admit  that  question.  I 
do  not  menu  by  ndmittiiio;  it  to  say  that  it  will 
establish  any  title,  perhaps;  I  do  not  mean  to  de- 
cide on  that.  The  mining  of  ore  or  the  occupa. 
tion  of  a  vein  doubled  under  in  that  way  and  out- 
cropping as  that  does;  but  it  it  were  a  continuous 
vein  the  evidence  would  be  admissible  in  respect  IQ 
to  its  character,  its  quality  and  its  kind  ;  in  that 
sense  I  admit  it. 

Mr.  Collins:     We  take  an  exception. 

Q.  Answer  the  question  ? 

A.  Head  it  please. 

Q.  (Question  read  as  follows.)  "  Have  you  from  your 
experience  acquired  an  ability  to  recognize  the  mineral 
constituents  of  those  ores  ?" 

A.  Various  forms  of  zinc,  such  as  silicates,  the  silicates 
of  zinc,  some  red  oxide  and  a  little  franklinite,  some  manga- 
nese in  it. 

Bv  the  Court: 

Q.  Is  tlie  manganese  separate? 

A.  No,  sir,  it  is  mixed. 

Q.  In  the  franklinite? 

A.  Yes,  sir. 

Q.  Otherwise  than  in  the  franklinite  ? 

A.  Not  discernible. 

Further  direct  : 

Q.  Just  compai'e  in  richness  the  ore  taken  north  of  tlie 
Hamburg  road  by  the  New  Jersey  Zinc  Comj)any  with  that 
of  the  Buckwheat  opening? 

Mr.  Collins:     Objected  to  as  irrelevant.  40 
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Q.  Or  tliat  wliieli  yon  took  north  of  tlie  Ilaiiihni'g  roiul, 
witli  tlie  Buckwheat,  either  one? 

The  Court:     Well,  in    richness — do  you   mean 
tlie  value  ? 

Mr.  K.  H.  McCarter:     The  richness  as  opposed 
to  nieaiuiess,  in  a  niinerological  sense. 

The  Court:     I  will  admit  that.     You  may  take 
10  an  exception. 

Mr.  Collins:     We  will  except. 

A.  We  mined  some  ore  there  that  was  quite  rich. 

By  Mr.  Collins : 

Q.  Where? 

A.  North  of  'ho  Ilaniburg  road;  probably  some  of  it 
fully  as  rich  as  we  have  mined  in  the  Buckwlieat  iield 
opening,  and  before  tliat  I  saw  ore  that  came  out  of  there 
that  was  as  rich  as  any  I  ever  saw  out  of  the  Buckwheat 
field  oiaening. 

Farther  direct  : 

Q.  What  do  you  mean  by  ricli  ? 

A.  I  mean  rich  in  silicate  and  red  oxide  of  zinc;  there 
was  a  great  deal  of  red  oxide  in  it. 

Q.  Were  the  mineral  constituents,  from  your  observa- 
tion  of  the  ore  obtained  north  of  the  Hamburg  road,  the 
same  or  different  from   that  obtained  at   the  Taylor   mine? 

Mr.  Taylor  :     Objected  to  as  irrelevant. 

The  Court:     Admitted. 

Mr.  Collins:     Exception. 

A.  I  think  the  mineral  constituents  were   the  same,  yes, 
40  sii-- 
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Q.  Now,  coming  down  to  the  locality  between  the  par- 
allelogram and  the  east  and  west  line;  who  has  been  min- 
ing there  since  your  connection  with  this  locality? 

A.  Charles  W.  Trotter  and  the  Lehigh  Zinc  c6  Iron 
Company. 

Q.  Where  does  Mr.  Trotter  mine  ? 

A.  I  think  Mr.  Trotter  mined  somewhere  near  the  No. 
1  shaft ;  I  conid  not  say  exactly,  but  somewhere  along 
there. 

Q.  Right  on  this  zinc  vein  ?  iq 

A.  As  represented  on  the  map;  right  on  the  zinc  vein  ; 
the  mine  was  an  open  cut. 

Q.  About  when  did  Mr.  Trotter  commence  mining 
thei'e  ? 

A.  Well,  I  really  cannot  remenjber  the  date;  I  think  it 
must  have  been  15  or  IS  years  ago,  perhaps. 

Q-  Did  he  mine  a  small  or  large  quantity  ? 

A.  He  mined  a  small  quantity  for  some  time;  after- 
wards he  was  mining  on  a  larger  scale. 

Q.  Did  you  observe  what  be  mined?  20 

A.  1  did. 

Q.   You  saw  the  ore  ? 

A.  I  did. 

Q.  What  kind  of  ore  was  it  ? 

A.  Zinc  ore. 

Mr.  Collins:  Objected  to  as  irrelevant.  It  is 
improper  to  characterize  the  ore  by  any  particular 
name.  The  issue  liere  is,  what  was  this  ore  in 
1S48.  Now,  here  is  Mr.  Trotter  mining  in  1877,  30 
and  the  witness  is  then  asked  "  What  kind  of  ore 
did  he  mine."  It  is  begging  the  question  for  the 
witness  to  give  an  answer  of  that  character.  Of 
course  it  might  well  be  zinc  ore  then — it  might 
or  might  not  be,  it  depends  on  circumstances — 
but  it  seems  to  ine  that  it  is  attempting  to  assume 
that  which  tiiey  are  called  upon  to  prove.  I  do 
not  think  it  is  proper. 

Mr.  McCarter:     We  are  proving  it.  40 
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Mr.  Collins:  No,  yon  are  not.  You  could  ask 
hiin,  of  course,  what  it  contained  ;  tliiit  yon  have 
done,  and  that  it  seems  to  nie  is  all  you  have  a 
i-iglit  to  ask  him.  But  you  ask  him  what  it  was, 
and  wlietlier  it  was  zinc  ore.  Now,  it  is  irrele- 
vant whether  it  was  or  not  zinc  oi-e  at  that  time, 
and  to  characterize  it  by  calling  it  that  is  mislead- 
ing. Suppose  it  was  zinc  ore,  suppose  it  was  used 
to  get  a  metal  compound  out  of  which  it  ap- 
peared you  only  could  get  white  oxide — but  never 
mind,  suppose  it  was,  it  would  not  help  it,  it  seems 
to  me. 

The  Court :     I  admit  the  testimony. 

Mr.  Collins:  One  moment.  Mr.  Heekseher  re- 
minds me  and  I  recall  your  Honor's  suggestion  at 
the  other  trial  that  it  would  save  time  to  begin  at 
the  other  end,  at  1848;  it  misleads,  it  seems  to 
me. 

Mr.  T.  N.  McCarter :  "Why,  the  whole  course 
of  your  testimony  at  the  last  trial  was  calling  wit- 
nesses ;  all  the  old  hayseeds  and  old  men  that  you 
could  tind  to  show  that  it  was  "  called"  franklin- 
ite  ore. 

Mr.  Collins  :      Hut  yon  ai'e  not  asking  that. 

Mr.  McCarter :  We  are  asking  what  it  was 
called,  and  we  will  show  you  why  it  was  zinc  ore 
by  the  evidence. 

Mr.  Collins:     Your  Honor  admits  the  question  ? 

The  Court :     Yes. 

Mr.  Collins  :     An  exception. 

Q.  Did  you  observe  the  mineral  constituents  of  tlie  ore 
40  mined  by  Mr.  Trotter,  which  you  have  just  referred  to? 


20 


30 


37 

A.  I  did  iu  a  (general  way. 

Q.  What  were  tliey  ^ 

A.  They  were  silicates  of  zinc,  perhaps  a  little  red  oxide 
and  franklinite  mixed  in. 

Q.  What  color  was  the  franklinite? 

A.  The  franklinite  was  black. 

Q.  How  did  the  silicate  compare  in  color  with  the  frank- 
linite that  he  iiiined  ? 

A.  Some  of  the  silicates  were  Ijrown,  some  of  a  lighter 
color,  some  yellow.  jq 

Q.  What  do  you  understand  by  silicates  of  zinc  of  which 
you  have  spoken  ! 

A.  Do  you  want  me  to  show  a  piece  of  ore  ? 

Q.  Yes,  take  a  sample  ;  pick  one  out. 

A.  Weil,    this    (indicating    on    t!ie    sample)  is  silicate  of 
zinc. 

Q.   Pick  them  out  first,  and  we  will  refer  to   them   after- 
wards. 

A.  (Witness  proceeds  to  select  samples  of  ore.) 

Q.   Have  you  selected  a  sample  or  two;  I  don't   want  all    20 
those,  only  one  or  two  ? 

A.  I  have  selected  three,  sir. 

Q.  Take  them  in  your  hands  and  go  back  to  the  stand. 

A.  (Witness  did  as  requested.) 

Q.  What  are  the  three  samples  which  you   now   hold  in 
your  hand  ? 

A.  Zinc  ore. 

Q.   A  I'e  they  silicates  of  zinc? 

A.  The  silicate  shows  quite  largely,  and  there  is  a    little 
red  oxide  besides.  3q 

Q.  Does  the  red  oxide  appear  in  all  of  them  ? 

A.   Yes,  sir.     I  think  there  is  some   red  oxide  in  all   of 
them. 

Q.   Arc  or  are  not  the  three  samples  which  you  hold   in 
yonr  hand  representative  samples  of  silicate  of  zinc? 

A.  They  are  representative  as  far  as  they   go  ;   there  are 
otiier  forms  of  it. 

Mr.  McCarter  :     That  is   rather  a  leading  ques- 
tion, sir.  40 
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Ml'.  Collins  :  You  don't  niean  to  hnve  liini  tell 
the  jury  that  the  speeinieiis  are  composed  entirely 
of  silicate  of  zinc  ? 

The  AVitness  :  I  think  I  did  not  say  so.  Let 
me  hear  the  answer  read  and  1  will  coi'rect  it  if  I 
said  that. 

(The    stenof);ra])!ier    heing  so  directed  read  the 
last  few   answers  and   questions  of    this   witness' 
■'•"  testimony.) 

The  Witness :  I  have  already  said  it  is  largely 
composed  of  silicate  and  there  is  some  red  oxide 
in  it. 

Mr.  Collins  :  You  have  not  said  anything  about 
franklinite. 

The   Witness:     1    have    not    been  asked  ai)out 
20  that. 

Mr.  Griggs  :  I  do  not  think  the  witness  should 
be  cross-examined  now. 

The  Court:  Tiie  witness  asked  to  have  his  an- 
swer read  to  make  any  correction  in  it  he  thought 
necessary. 
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The  Witness:     I  was  not  asked  anything  about 
the  fraid<linite. 

Q.  What  other  minerals  do  you  lind  in  the  samples  you 
hold  in  your  hand  beside  silicate  of  zinc  ? 

A.  There  is  red  oxide  of  zinc  and  franklinite  and  un- 
doubtedly some  manganese. 

Q.  Are  you  or  are  you  not  a  mineralogist  ? 

A.  I  am  not. 

Q.  You  judge  simply  from  your  experience  in  observing 
the  ore  ? 

A.  Yes,  sir. 
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Q.  How  does  the  franldinite  nppear  ? 

A.  Its  color  is  black  ;  some  of  it  is  crystulized. 

Mr.  Collins:  The  witness  in  his  former  an. 
swer  again  characterized  this  as  zinc  ore.  Now, 
I  do  not  want  to  be  constantly  bobbing  up  and 
objecting  to  it,  and  I  presume  that  tlie  objection 
having  been  made  once,  that  the  witness  should 
not  be  permitted  to  charactei'ize  this  as  any  par- 
ticular Ivind  of  ore,  it  need  not  be  repeated  and  an 
exception  continually  entered.  It  seems  to  me 
childish  to  do  so,  but  I  want  to  be  safe,  because 
sometimes  they  say  in  the  Court  above  in  regard 
to  an  exception  taken  "  Oh,  it  came  in  at  other 
places  without  exception."  I  desire  to  have  it 
understood  that  we  object  to  the  characterizing  of 
this  ore  as  zinc  ore  at  any  subsequent  date  to  that 
at  wliich  it  is  important  to  determine  what  kind 
of  ore  it  was. 

Mr.  Gi"igo:s :  I  would  like  to  ask  Mr.  Collins 
how  the  witness  can  truthfully  answer  the  ques- 
tion otherwise,  if  he  thought  it  was  zinc  ore  ;  how 
he  would  give  it  any  other  name  ? 

Mr.  Collins:  He  \oli;nteered  in  this  particular 
case. 

Mr.  Griggs:  He  says  it  was  zinc  ore  in  his 
opinion. 

Mr.  Collins  :  This  cross-lire  is  objectionable, 
we  sliouUl  address  our  remarks  to  the  (Jourt. 
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The  witness  charncterized  it  as  zinc  ore.  It  is 
not  so  important  a  matter  if  it  is  clearly  under- 
stood by  the  jury  that  the  witness  is  speaking  of  a 
time  within  iiis  own  memory ;  but  in  my  judg- 
ment, with  deference,  it  is  a  proper  method  of  ar- 
riving at  the  facts  they  wish  to  reach  to  say  that 
it  is  zinc  ore  ;  it  is  a  very  easy  and    short    way    to   40 


10 


20 


30 


40 


40 

do  it,  l>iit  tlie  true  solution  of  this  prohleni  is  to 
tiiid  out  what  tliis  ore  was  called,  aud  wliat  it  was 
in  fact,  in  1848.  To  my  mind  it  does  not  seem 
proper  to  prove  that  at  a  later  day  ;  in  the  opinion 
of  this  witness,  it  was  recognized  and  known  and 
used  as  zinc  ore.  What  I  am  speaking  of  now  is 
to  save  myself  the  trouble,  the  Court  the  annoy- 
ance, and  the  jury  the  delay  of  continually  mak- 
ing these  objections.  If  it  may  be  considered 
once  for  all  as  made,  that  is  all  I  want.  I  want 
to  be  able  to  avoid  the  necessity  of  meeting  by 
and  by  the  suggestion  of  why  I  let  in  a  lot  of 
questions  without  exception. 

Tlie  ('ourt :  Connsel  are  aware  that  I  never 
make  any  difKculties  in  allowing  any  exception 
that  is  proper.  I  do  not  intend  to  rule,  however, 
that  on  expert  witness  who  knows  what  an  ore  is, 
could  not  say  it  is  this  ore  or  that  ore. 

Mr.  Collins:     You  did  not  rule  so. 

The  Court:  Why  sliould  I  rule  out  his  saying 
it  was  zinc  ore. 

Mr.  Collins:  I  do  not  suppose  you  would.  lie 
said  it.  I  wanted  to  avoid  the  necessity  of  getting 
up  and  objecting  and  taking  an  exception  every 
time. 

The  Court :  You  said  I  had  made  some  ruling 
which  was  limited.  I  did  rule  that  connsel  ought 
not  to  ask  about  this  as  a  zinc  ore,  assuming  that 
because  the  witness  swore  so,  they  had  proved    it. 

Mr.  Collins  :  I  was  not  referring  to  that,  I  was 
referring  to  the  ruling  by  which  you  had  admitted— 

The  Court :  You  may  take  an  exception  every 
time  that  I  admit  it. 
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Mr.  Griggs  :  Wo  will  make  any  arrangement 
tluit  will  result  in  keeping  Mr.  Collins  from  get- 
ting np  and  ohjecting  so  nmch. 

The  Court;  1  may  say  that  I  think  there  is  a 
presumption  arises,  in  a  continuous  vein,  tliat  the 
ore  is  reasonahly  alike  in  its  constituents,  and 
when  this  plaintiff  came  here  in  1871  and  com- 
menced taking  ore  and  took  it  out  of  this  vein,  he 
took  out  that  which  was  there  in  1848.  1  do  not 
think  there  can  he  much  doubt  about  that,  and  if 
he  cm  show  tliat  whicli  he  got  out  in  1871,  it  is 
evidence — 

Mr.  Collins  :     1848  I  referred  to. 

The  Court :  Yes  ;  but  if  it  was  there  in  1848 
as  zinc  ore,  I  presume  it  was  still  a  zinc  ore  ; 
wliether  it  was  a  zinc  ore  in  the  sense  of  Dixon  (?) 
is  another  question. 

Mr.  Collins:     I  will  take  an  exception,  sir. 

The  Court:  Yes;  take  an  exception.  I  am 
willing  you  should  liave  an  exception  if  you  will 
only  nod  at  me,  so  that  we  will  not  take  up  time; 
I  will  give  you  an  exception  every  time  this  ques- 
tion arises. 

Mr.  R.  II.  McCarter  :  I  will  have  the  three 
samples  maiked  Pierce  Nos.  1,  2  and  3,  and  then  30 
I  will  only  show  him  one  more.  Before  having 
these  samples  marked,  however,  I  will  select  any 
one  that  Mr.  Pierce  likes,  and  have  him  go  to  the 
jury  and  point  out  to  them  the — 

The  "Witness  :     Is  it  not  better    to   show    them 


Mr.  McCarter:     Very    well: — the    franklinite 
id  silicate  of    zinc    and    any    other    constituents   4.0 
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tliaf.  are  apparent  in  these  sanijiles. 

Q.  We  will  make  fi)ur  exhibit?.     (Handing   witness   an- 
other sample.)     Is  this  not  a  better  one  ? 
A.   It  shows  the  silicates  very  distinctly. 

Mr.  R.  H.  McCarter  :     All  riglit,  we  will  mark 
-^'^'that  Pierce  No.  4. 

Q.  I  have  put  on  tlie  desk  by  your  side,  Mr.  Pierce,  an- 
10  otlu'r  piece  of  ore.  What  are  the  constituents  of  that 
piece  ? 

A.  That  is  ahiiost  entirely    silicate  of  zinc,   I   think,  sir. 

Q.  And  what  is  the  color  that  leads  you  to  conclude  tiiat 
that  is  almost  entirely  silicate  of  zinc? 

Mr.  Collins :     We  object  to    that ;  he    has  not 
said  auytliing  about  the  color. 

Question  withdrawn. 

20 

Q.  Why  do  you  conclude  that  is  almost  entirely    silicate 

of  zinc? 

A.  Because  my  expei-ience  in  mining  leads  me  to  believe 
it  to  be  silicate  of  zinc,  from  its  appearance. 

Q.  And  which  portion  of  it;  what  color  has  the  silicate 
of  zinc,  or  the  portion  which  you  call  silicate  of  zinc? 

A.  The  larger  portion  of  it  is  pink  color  ;  I  should  call  it 
pink,  perhaps  not  exactly  pink  ;  it  is  between  a  flesh  color 
and  a  pink. 
30  Q.  Take  this  sample  first,  which  will  he  marked  Pierce 
1,  and  point  out  to  the  jury  the  mineral  features  asyoui-ec- 
ognize  tliem  ? 

A.  (The  witness  does  as  requested,  and  likewise  with  Ex- 
hibits Pierce  2,  Pierce  3,  and  Pierce  4). 

B3'  a  Juror  : 

Q.   What  proportion     of    franklinite    would    be    in   that 
(Pierce  4)  ? 
40       A.  Maybe  15  to  20  per  cent.,  as  near   as   I  can  judge  of 
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fratikliiiite  in  tlie  iiia.ss.     Give  me  Pieice  3.     (Same  liaiided 
to  witness.) 

Q.  What  propoitiou  of  franklinite  is  tliere  in  No.  3  'i 
A.  I  don't  tiiink  tliere  is  over  10  per  cent  in  that,  as  near 
as  I  can  judge  by  looking  ;  it  seems  to  be  filled  with  the 
silicate  of  zinc.  Of  course  what  franklinite  there  is  shows 
very  plainly,  because  of  its  lustre.  Tliere  is  a  good  rich 
piece  of  zinc  ore. 

Further  direct :  10 

Q.  Now  explain  that  in  No.  5  ? 

A.  I  see  nothing  in  that  sample  but  zinc.  There  is  a 
black  streak  there;  I  don't  know  what  that  is;  it  does  not 
amount  to  anything.  (Applying  a  knife  to  the  sample.) 
Cut  that  up  it  is  a  different  color. 

By  a  Jui'or  : 


20 


Q.  There  is  some  limestone  there,  isn't  there? 
A.   \'es,  there  is  a  little  streak  of  limestone  in  it. 

Further  direct  : 

Q.  I  show  yon  sample  Pierce  6  ? 

A.  That  is  nearly  all  franklinite.  The  lighter  color  prob" 
ably  comes  from  silicate  of  zinc,  but  there  is'  very  little 
of  it. 

Q.  Anotlier  sample,  Pierce  7? 

A.  The  green  is  silicate  of  zinc,  the  red  is  red  oxidcj  the  30 
black  is  franklinite.     I  see  no  limestone  whatever. 

Q.  Now,  Mr.  Pierce,  the  oi'e  that  you  have  mined,  what 
was  done  with  it  ? 

A.  Mostly  shipped  to  the  Zinc  Company's  works  at  New- 
ark, the  New  Jersey  Zinc  Company's  works.  Zinc  and  Iron 
Company. 

Q.   Wh;it  was  done  with  it  there  ? 

Mr.  Collins:     We  object  to  that;  let  us  see  if 
he  knows  ;  there  is  better  proof  of  that,  isn't  there  ?   -to 
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The  Court :     I  think  tiie  objection  is  propur,  it 
sljonhl  be  sliowii  that  lie  does  know. 

Q.  Have  yon  evei-  been  at  the  works  of  tlie  New  Jersey 
Zinc  &  Iron  Company  at  Newai-k  ? 

A.  Yes,  sir. 

Q.  Do  yon  know  wliat  they  manufacture? 

A.  Yes,  sir. 

Q.  And  know  wliat  tliey  niauufaeture  it  from  ? 

A.   Yes,  sir. 

Q.  What  is  done  witli  tlie  ore  after  it  is  taken  to  tlie 
works  at  Newark  ? 

A.  Manufactured  into  zinc  paint,  spelter  andspeigeiiesen. 

Q.  Have  they  any  otiier  mine  than  the  mine  at  Mine  Hill 
and  Sterling  Hill  ? 

A.  None,  only  those  two. 

Q.  Now,  you  speak  of  having  mined  some  at  the  south, 
west  opening,  I  believe  ? 

A.  Yes,  sir. 

Q.  When  was  that  ? 

A.   I  can't  give  you  the  date. 

Q.  And  what  kind  of — 

A.  It  was  only  a  small  quantity,  and  so  very  lean  tiiat 
they  didn't  want  it. 

Q.  You  have  spoken  of  manufacturing  zinc  paint,  what 
do  you  mean  by  that  ? 

A.  I  mean  the  material  in  that  bottle. 

Q.  The  white  oxide  of  zinc  which  is  a  constituent  of  zinc 
paint  ? 

A.  Yes,  sir. 

Q.  Now,  we  will  come  down  to  the  time  that  Mr.  Trot- 
ter ceased  mining  between  the  parallelogram  and  the  east 
and  west  line,  and  I  will  ask  you  if  anybody  succeeded  him 
in  mining  there  ? 

A.  The  Lehigh  Zinc  &  Iron  Company. 

Q.  And  what  is  the  character  of  the  ore  that  they  have 
mined  since  they  commenced  ? 

A.  Similar  to  what  I  have  already  described. 

Q.  What  did  they  do  with  the  ore  that  they  mined  ? 

A.  Shipped  it  to  Bethlehem. 
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Q.   Have  you  over  been  in  tlieir  works  at  Betlilehem  ? 

A.   I  have. 

Q.  And  what  do  they  make  from  the  ore  that  is  shipped 
to  Betlileliem  ? 

A.  They  make  zine  paint,  or  zinc  oxide,  I  should  say, 
and  spelter.  I  don't  i^now  whether  they  are  makingspeige- 
liesen  now  or  not.  I  untihl  say  that  I  ha\'e  not  been  in 
their  works  for  a  gnod  while,  but  tliey  were  making  those 
products  when  I  wastliere. 

Q.   Have  you  recently  beeri  at  the  so  called  Trotter  mine    iq 
now    being   operated   by   the   Lehigh  Zinc   &    Iron  Com- 
pany, the  defendant,  on  tiie  sui'face  of  it? 

A.   I  Jiave  passed  by  tliere. 

Q.  And  did  you  see  a  mass  of  ore  that  had  been  mined 
tliere  ? 

A.  1  did. 

Q.  Will  you  give  a  general  description  of  it,  where  it 
was,  and  how  big  a  pile  it  .was,  roughly  speaking,  and  what 
it  seemed  to  be  ? 

A.  I  saw  one   pile   up  there  at   Siiaft  No.  1,  wiiicii   as  a   20 
whole,  I  should  say  was  lean  ore,  but  there  was  some  very 
rich  ore  tliere,  containing  a  great  deal  of  red  oxide. 

Q.   Was  tliere  any  silicate  in  it? 

A.  Silicate  also,  \'cs,  sir. 

Q.  When  was  this  that  you  observed  this,  recently  ? 

A.  Perhaps  three  weeks  since,  two  or  three  weeks. 

Q.  How  large  a  pile  do  you  refer  to  as  that  which  con- 
tained considerable  red  oxide  and  some  silicate? 

A.  Well.  I  didn't  look  at  it  particularly  as  to  quantity  ;  I 
should  think  there  might  be  anywhere  from    500  to  1,U00   3Q 
tons  though  ;  I  didn't  look  at  it  to  .judge  of  it. 

Q.  Was  there  any  othei-  pile  than  that  at  No.  1  shaft, 
you  refer  to  ;  that  was  thi'  lean  ? 

A.  That  was  the  lean. 

Q.  Was  there  any  other  pile  there  besides  the  pile  at  Shan't 
No.  1  ? 

A.  Yes,  there  was  a  pile  further  north  at  another  shaft, 
but  I  didn't  notice  particularly  as  to  quantity  any  moie 
tiian  I  did  this  other  ;  1  was  sinijny  looking  more  at  the 
quality  of  the  ore.  40 
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Q.  What  kind  of  oie  was  it? 

A.  Tiiat  was  zinc  ore. 

Q.  What  were  its  constituents? 

A.  Silicate,  some  red  oxide,  some  franiclinite. 

A.  And  tliat  liad  been  brought  up  from  the  siiafts  near 
which  they  stood  ? 

A.  Yes,  sir. 

Q.  On  this  very  vein  ? 

A.  I  supposed  it  had,  of  course,  because  it  was  dumped 
there  at  tJieir  usual  place  of  dumping. 

Q.  Right  in  the  point  of  dispute  in  this  suit,  is  it  not? 

A.  Yes,  sir. 

Q.  No.  1  shaft  is,  too,  I  believe  ? 

A.  Yes. 

Q.  One  of  these  piles  jou  have  designated  as  lean  ore, 
what  was  the  quality  of  the  other  mass  ? 

A.  I  believe  the  other  was  richer. 

The  Court :  I  don't  understand  tli;it  he  cliar- 
acterizes  either  of  these  as  being  wholly  lean  ore  ; 
the  tirst  he  said  part  was  lean  ore,  and  the  other 
very  rich,  and  the  other  pile  I  understand  to  be 
substantially  the  same,  only  less  red  oxide. 

The  Witness :  It  was  probably  richer  in  zinc 
than  the  first  pile,  because  the  first  pile  had  a 
large  amount  of  rock  in  it  ;  it  seems  so  to  me. 

Q.  By  leanness  then  what  do  you  mean,  the  presence  in 
QQ   the  way  of  what  ? 

A.  Nore  gangue  rock  and  less  of  metal. 

Q.   What  do  you  mean  by  gangue  rock  ? 

A.  The  gangue  rock  is  the  rock  in  which  the  ore  shows, 
and  if  it  is  a  great  deal  of  rock  with  a  little  ore  in  it,  I 
should  call  it  lean  ore  ;  if  there  is  but  little  rock  and  a  lai'ge 
quantity  of  ore  oi'  metal  in  it,  I  should  call  it  rich. 

Q.  And  in  this  case  generally,  wliat  kind  of  rock  is  this 
gangue  rock  ? 

A.  Limestone. 
4.Q       Q.   Have  you  ever  been  in  the  mines  of  the  Lehigh  Zinc 
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ct  Iron  Company  since  tliey  began  to  operate  ? 

A.  Yes. 

Q.  AVlien  was  tliat  ? 

A.  I  could  not  give  yon  tlie  date,  some  years  ago. 

Q.  Since  tiiey  succeeded  i\Ir.  Trotter  tlien  ? 

A.   Yes,  sir. 

Q    In  the  locus-in-qno  ? 

A.    Yes. 

Q.  Wlio  did  you  go  down  witli  ? 

A.   I  went  down,   I    tiiink,    with    Mr.   Van    Mater,   and   jq 
also  with  Mr.  Wetherill. 

Q.  And  you  liad  in  a  general  way,  then,  observed  their 
mining  operations  there? 

A.  I  had. 

Q.  Did  you  see  the  ore  in  place  in  the  mine  before  it 
liad  been  taken  out  or  loosened  ? 

A.  Yes,  sir. 

Q.  Were  you  able  to  recognize  its  character  generally  in 
the  mine  ? 

A.  Yes,  sir.  20 

Q.  What  were  its  mineral  constituents  tliat  you  observed 
in  the  mine? 

A.  Silicate  of  zinc,  at  the  time  I  was  down  ;  there  was 
very  little  red  oxide  visible,  and  fi'anklinite,  mostly  silicate 
of  zinc  and  franklinite. 

Q.  Are  any  of  the  samples  which  have  been  marked 
what  you  would  call  represetitative  samples  of  the  ore 
which  you  have  seen  both  insitu  and  mined  and  sent  awa}' 
by  the  defendant  ? 

A.  Individual  samples;     yes,  but  no  one   sample  there  g^ 
would  represent  the  average  of  the  ore  that  they  mined. 

Q.   Why  not? 

A.  Because  it  varies  so  in  the  vein. 

Q.  Can  you  go  to  the  box  and  find  one  sample  that  you 
would  call  a  representative  sample? 

A.  I  don't  think  it  is  possible  to  find   one  representative 
sample  of  that  vein  anywhere. 
By  the  Court : 

Q.  And  the  reason  is  it  varies  so  in  tlie  vein  ? 

A.  Yes,  sir.  40 
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Further  direct  : 

Q.   How  does  tliis  variation  nianifest  itself? 

A.  In  some  places  tliere  would  be  a  good  deal  of  red 
oxide  and  silicate,  and  very  little  franklinite,  and  at  other 
times  tliere  would  be  more  franklinite  and  silicate,  perhaps 
no  red  oxide  visible,  and  at  other  times  more  lime  stone  in 
it,  and  sometimes  none  at  all.     It  varies  very  much. 

Q.  Did  you  ever  superintend  the  selection  of  some 
specimens  or  samples  of  ore  to  be  sent  away  ? 

A.  I  did. 

Q.  And  who  did  the  actual  selection,  who  did  the 
actual  taking  of  the  samples? 

A.  I  had  some  samples    taken  on  two  different  times. 

Q.  Well,  the  first  time — when  did  Flynn  take  them, 
first  or  second  ? 

A.  My  recollection  is  that  the  first  samples  I  took  my- 
self off  the  cars. 

Q.  You  took  the  first  samples  ofi:  the  cars  ? 

A.  I  tliink  I  did. 

Q.   Recurring  to  the  other  time,  who  took  the  samples? 

A.  The  other  time  Timothy  Flynn  took  the  samples. 

Q.  In  whose  employ  was  he  at  that  time  ? 

A.   The  Fraidvlinite  Iron  Company. 

Q.  At  Fnmklin? 

A.    Yes,  sir. 

Q.    Is  he  here  ? 

A.   He  is. 

Q.  And  what  became  of  tlie  samples  that  he  selected  i 

A.  Tiiey  were  sent  to  Newark  ;  to  George  C.  Stone. 

Q.  Do  3'ou  recognize  this  as  being  a  tack  which  was 
attached  to  a  barrel  or  package  which  contained  those 
samples? 

A.  I  do.  yes,  sir. 

Q.  And  I  show  yon,  simply  for  iiidentification,  thi-ee 
letters  dated  respectively  January  2,  1888,  ]\[ai'ch  20,  189  ', 
and  May  2,  1894,  and  ask  you  if  they  were  written  by  you 
and  addressed  to  Mr.  Stone,  the  Superintendent  of  tlie 
works  at  Newark,  and  if  they  were  sent  by  you  in  due 
course  of  mail  ? 
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A.  They  were. 

Mr.    R.    TI.     Me  Carter:       I    will    liave    them 
iiKirked  for  indentitication  now. 

Said  letters  thereupon  marked  for  iiidentification  A  B 
and  C  Pierce,  respectively. 

Q.  I  notice  that  one  of  these  letters  contains  a  series 
of  car  numbers;  explain  what  yon  did  in  numbering  some 
cars  ? 

A.  I  notified  Mr.  Stone  of  the  numbers  of  the  ears  from 
which  I  had  taken  samples. 

Q.  That  is  what  these  numbers  refer  to? 

A.  Yes,  sir. 

The  tag  shown  witness  here  marked  ''  Forinden- 
tification  D  Pierce." 

Q.  Mr.  Pierce,  from  your  observation  now  of  the  ores 
taken  from  the  right  hand  and  left  hand  vein,  or  manifest- 
tation  of  the  one  vein  as  you  call  it — 

Mr.  Collins:     East    and  west  j-ou  had    better 
say  ;  1  don't  know  what  vou  mean. 

Mr.  Griggs  :     He  is  asking  the  question,  let  him 
frame  it  in  bis  own  way. 

Q.  What  have  you  to  say  as  to  the  similarity  or  dissimi- 
larity of  their  mineral  constituents? 

A.   1  think  they  are  quite  similar.  30 

y.  Do  you  find  any  greater  variation  between  the  ore 
in  the  right  vein,  right  sid/a  of  the  vein,  and  the  left  side, 
than  you  do  in  two  different  portions  of  the  left  vein.  Do 
you  understand  my  question  ? 

A.   Let  the  stenographer  repeat  it. 

(Question  repeated  as  above). 

Q.  What  I  wanted  to  ask  Mr.  Pierce  was,  whether  you 
found,  whether  the  so-called  right  vein —  4,(1 
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Mr.  T.  N.  McCarter :     Call  it  the  east  vein. 

Q.  Is  the  difference  hetween  the  ore  found  in  the  east 
vein  greater  or  more  dissimilar  than  differences  or  dissimi- 
larities that  appear  at  different  points  in  the  west  vein  ? 

A.  No,  sir ;  I  think  not. 

Mr.  R.  H.  McCarter:     We   think   of    nothing 
more  now,  unless  I  have  forgotten  something. 
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Cross-exammation  by  Mr.  Thomjjson  : 

Q.  Wlien  was  it  that  ,you  went  to  Fi-anklin  ? 

A.  1871. 

Q.  And  in  wliose  employ  were  you  at  that  time? 

A.  Tlie  Boston  Fraidclinite  Company. 

Q.  And  what  was  that  company  mining  there? 

A.  Mining  iron  ore. 

Q.  What  is  known  as  the  magnatite  vein  ? 

A.  AVhat  is  known  as  the  Hill  vein,  and  the  Furnace 
vein. 

Q.  I  will  liave  to  ask  you  to  speak  a  little  louder,  Mr. 
Pierce;  I  am  sorry  uiy  hearing  is  so  poor. 

A.  Well,  Mr.  Thompson,  I  tried  to  speak  as  loud  as  I 
could  just  then  ;  I  tiiink  if  I  can  clear  my  vocal  organs  I 
will  do  the  best  possible. 

Q.  And  the  vein  from  which  they  were  working  was  not 
this  vein  that  has  been  spoken  of  in  this  case  ? 

A.  The  zinc  vein  ? 

Q.  Yes? 

A.  No,  sir. 

Q.  It  was  an  iron  vein  ? 

A.  An  iron  vein. 

Q.  And  they  were  mining  for  iron  ore? 

A.  They  were. 

Q.  How  l(jng  were  you  in  the  employ  of  the  Boston 
Franklinite  Company  while  mining  fur  iron  ore? 

A.  One  3'ear. 

Q.  And  after  that  whose  employ  were  you  in  ? 

A.  The  Franklinite  Iron  Company. 
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Q.  Tliev  were  also  niiiiitio-  for  iron  ore? 

A.  Tliey  wei-e  for  a  while. 

Q.  And  liow  long  were  you  in  the   employ  of  the  Frank- 
linite  Iron  Company  ? 

A.  Up  to  the  present  time. 

Q.   When  did  you  go  into  the  employ  of  any    companies 
mining  on  these  veins? 

A.  At  the  time  the  New  Jersey  Zinc  &  Iron  Company 
was  formed. 

Q.   In  eighteen  hundred  and  when  ?  ^q 

A.  1  don't  remember  the  date. 

Q.  Did  you  have  anything  to  do  with  any  of  these  veins 
before  that  time  ? 

A.  I  did. 

Q.  In  wliat  capacity  ? 

A.   I  oversaw  the  mining. 

Q.  I  beg  your  pardon  ? 

A.  I  oversaw  the  mining. 

Q.  I'or  whom  ? 

A.  Moses  Taylor.  20 

Q.  In  what  part  of  the  mine  was  Moses  Taylor  working? 

A.   Buckwheat  opening. 

Q.  That  is  what  was  spoken  of  as  the  east  vein,  marked 
on  the  man  as  the  Taylor  mine  opening? 

A.  Yes,  sir. 

Q.   How  long  did  Moses  Taylor  work  there? 

A.   I  really  could  not  say. 

Q.  When  did  you  commence  for  Moses  Taylor,  woi'king 
in  the  east  vein  ? 

A.  1  could  not  give  \>>n  the  date.  30 

Q.  You  don't  recollect  when  it  was  ? 

A.  No,  I  do  iu)t. 

Q.  Was  that  for  a  number  of  yeai-s  before  you  came  in 
the  employ  of  the  present   plaintiffs? 

A.  It  was  a  few  years,  yes,  sir  ;  I  don't  re;nember  how 
long. 

Q.  How  much  ore  were  they  mining  during  that  time  ; 
how  much  per  year,  if  you  don't  recollect  the  time,  you  can. 
not  be  e.xact  ? 

A.  Really,   Mi.   Thompson,    I    have   not    looked    at  the   ^o 
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rucords  ;  I  could  not  atteinpt  to  say  ;  we  wei'e  not  ininiiigon 
a  large  scale  at  that  time. 

Q.   IIow  ninch  altogetliei-,  ajiproxiniately,  in  a  j'ear  ? 

A.  I  say  I  conld  not  say;  sometimes  we  might  mine  fifty 
tons  a  month,  sometimes  a  thousand.  I  have  not  any  recol- 
lection about  that  particularly. 

Q.   What  became  of  that  ore  ? 

A.  That  ore  was  sold,  a  portion  of  it,  I  think,  to   the    Le- 
high Zinc  Company,  and  a  portion  to  Manning   &    Squier, 
.^  the  Passaic  people. 

Q.  And  was  any  portion  of  it  shipped  abroad  ? 

A.  Yes  sir;  we  shipped  some  abroad. 

Q.  Now,  Mr.  Pierce,  do  yon  know  nnder  what  name  that 
ore  was  being  mined  at  that  time? 

A.  Under  the  name  of  Moses  Taylor. 

Q.  What  was  the  ore  called  ? 

A.  Called  zinc  are. 

Q.  At  that  time? 

&.  Yes,  sir  ;  that  is  my  recollection  of  it. 
n^        Q.  Yon  became — 

A.  Certainly,  shipped  and  sold  for  zinc,  for  making  zinc. 

Q.  You  became  the  superintendent  of  the  New  Jersey 
Zinc  &  Iron  Company  in  ISSO  ? 

A.   Whenever  the  organization  was  effected. 

Q.  And  have  been  their  t^uperiiitendent  since  that  time? 

A.  I  have. 

Q.  In  charge  at  Franklin  during  all  that  time  ? 

A.  Yes,  sir. 

Q.  When  you  became   their  superintendent  was  or    was 
o,^   not  Mr.  Trotter  mining  ore  on  the  premises  in  di^pate? 

A.  I  cannot  say  whether  he  was  mining  befoi-e  tliar.  time 
or  commenced  after  ;  I  don't  recollect. 

Q.  Don't  you  recollect  that  ]\Ir.  Trotter  commenced 
there  in  1877  ? 

A.  I  don't  remember  the  dates  at  all  ;  I  have  had  no  oc- 
casion to  look  it  up;  if  I  did  I  would  certainly  tell  you. 

Mr.  Collins:     He  said  15  to  IS  years. 
Q.   Was  it  not  shortly    after   you    took    charge    for    Mi'. 
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A.  I  say  I  liave  not  any  reeoUi'Ctioii  about  Mr.  Trotter's 
(late  of  heginiiing  woik,  1  can't  say  whetlier  it  was  before 
or  aftei-. 

Q.  Do  juu  recollect  in  connection  with  your  taking 
cliarge  for  Mr.  Tayioi-,  wiiether  it  was  before  or  after  that  i 

A.  I  just  said  I  don't. 

Q.   You  do  not  recollect  that  ? 

A.  No,  sir. 

Q.  While  you  were  working  for  Mr.  Taylor  was  not  Mr. 
Trotter  shipping  ore  from  the  premises  in  dispute? 

A.  I  have  said  I  don't  remember ;  I  can't  change  that 
answer. 

Q.   You  don't  recollect  that  at  all  ? 

A.   I  do  n()t. 

Q.   When  did  you  first  know  Mr.  Trotter? 

A.  I  presume  very  soon  after  he  came  there. 

Q.   Who  is  las  general  mining  superintendent? 

A.  My  recollection  is  that  when  he  began  operations 
there  it  was  Mr.  Mapes,  D.  T.  M.tpes,  I  think  liis  name 
was. 

Q.  And  do  you  recollect  a  man  by  the  name  of  Dickson  ? 

A.  Not  as  a  mining  man.  I  don't  remember  that  I  ever 
saw  Mr.  Di.xon. 

Q.  After  you  l)ecame  in  cliaige  for  the  New  Jersey  Zinc 
&  Iron  Company,  did  you  notice  then  when  tiiere  was  any 
work  lieing  done  on  the  premises  in  dispute? 

A.  I  noticed  the  work  when  it  was  done,  but  I  can't  tell 
you  whether  it  was  before  or  after. 

Q.  You  have  no  means  of  refi'eshing  your  recollection 
about  that  ?  gQ 

A.   Notliing,  uidess  I  should  look  at  records  and  dates. 

Q.  Do  you  recollect  when  there  was  a  manager  of  the 
Court  of  Chancery  in  charge  of  that  mine? 

A.   Wluit  was  the  question  ? 

Q.  Do  you  recollect  when  rhere  was  a  manager  of  the 
Court  of  Chancey  in  charge  of  that  mine  ? 

A.   1  remember  that  tlu  re  was  a  manager. 

(i.   Did  you  meet  liiin  personally? 

A.   I  might  have  met  liim. 

Q.   Did  yon  meet  the  gentleman  in  his  employ?  40 
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A.  Mr.  V;iii  Miirteii. 

Q.   Anyone  else  there  in  his  employ  that  you  met? 

A.  I  cannot  say  now. 

Q.  Did  you  ever  meet  Mr.  Robeit  A.  Cook,  when  he 
was  in  the  employ  of  the  manager  ? 

A.  I  met  Mr.  Cook  while  he  was  at  Franklin. 

Q.  Was  he  in  the  employ  of  the  manager  when  you  lirst 
met  him  ? 

A.  I  don't  know  whether  he  was  or  not;  I  know  became 
and  was  superintendent  for  Trotter  at  one  time,  that  is  all 
I  recollect  now  about  Mr.  Cook's  duties. 

Q.  You  don't  recollect  whether  he  had  been  there  before 
as  an  employe  of  the  manager? 

A.  I  don't  know,  1  never  knew  he  was. 

Q.  Do  you  recollect  how  long  it  was  that  the  manager 
was  in  charge  there  of  the  mining  ? 

A.  No,  sir. 

Q.  Do  you  recollect  who  succeeded  the  manager? 

A.  Do  you  mean  as  superintendent? 

Q.  No  ;  I  mean  in  charge  of  the  mining  there  ? 

A.  I  could  not  say. 

Q.  Who  was  conducting  the  mining  there,  who  operated 
the  mine  after  the  manager  was  in  charge  ? 

A.  I  really  cannot  tell  you. 

Q.  Do  you  know  how  long  tiie  Lehigh  Zincife  Iron  Com- 
pany, Limited,  was  miiuug  there  ? 

A.  Is  not  that  what  it  is  now,  the  Lehigh  Zinc  &  Iron 
Company,  Limited  ;  is  not  that  the  present  company? 

Q.   No,  sir  ;  it  is  not. 

A.  Then  I  can't  tell  you,  I  don't  know  anytiiing  idiout 
the  Limited  part. 

Tiie  Court :  Do  counsel  think  it  worth  while 
to  examine  about  a  matter  that  must  be  within 
tlieir  own  knowledge. 

Mr.  Thnmpson  :     Yes,  sir  ;  I  do. 

The  Court:     Very  well,  proceed. 
40       Q-  "^Vl'6"  ^^'^s  this  sample  that  you  have  spoken  of  as  the 
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Flymi  saiiijjle,  taken  ''. 

A.  Taken  last  year,  I  tliink  ahoiit  the  tirst  of  May,  1894. 

Q.  Do  yon  recollect  of  a  tiainple  taken  previous  to  the 
Trover  i?nit  ? 

A.  Well,  do  yon  mean  a  sample  that  was  taken  to  the 
cars  ? 

Q.  I  mean  a  sample  that  3'on  iiave  spoken  of  as  the 
Flynn  sample. 

A.  1  don't  recollect  any  such  sample  before  this  last 
suit.  ^Q 

A.  I  nnderstood  you  on  the  direct  examination  to  say 
that  you  took  a  sample  at  one  time  ? 

A.  You  are  speaking  now  of  the  Flynn  sample? 

Q.  I  am  speaking  of  the  sample  you  said  you  took.  I 
Tinderstood  you  to  say  you  took  a  sample  in  addition  to  the 
Flynn  sample  ? 

A.  I  think  you  are  off,  Mr.  Thompson. 

Q.  Did  I  not  understand  you  to  say  on  the  direct  ex- 
amination that  there  were  two  samples  taken  ? 

A.   I  think  jirolKibly  yun  did  ;  there    were    two    samples   on 
taken. 

Q.   By  whom  were  they  taken  ? 

A.  I  stated,  I  think,  I  must  have  taken  the  sample  from 
the  cars  first  myself. 

Q.  Xow,  when  was  that  ? 

A.  If  you  will  sliow  me  the  letter  I  will  tell  you  ;  there  is 
a  letter  in  evidence  liere. 

Q.  The  letters  have  not  been  shown  to  me,  sir,  I  have  no 
control  of  them      (Letters  shown  witness). 

A.  This  letter  is  dated  March  20th,  1890.  ^^ 

Q.  (Mr.  Collins.)     There  are  two  letters? 

A.  This  is  the  one  he  refers  to,  I  think,  is  it  not,  Mr. 
Thompson  ? 

Q.  (Mr.  Tiionipson.)  I  dim't  know  sir,  I  have  not  seen 
the  letter.  Was  that  the  date  that  y^iu  took  the  sample 
that  3'ou  spoke  of  ? 

A.  I  don't  think  the  sample  was  all  taken  in  one  day  : 
it  was  taken  just  before  this  letter,  sir. 

(i.   But  it  was  about  that  time  ? 

A.   .Vbout  that  time.  4O 
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Q.  This  is  in  1S90  ? 

A,  Yes,  sir. 

Q.  Who  was  iniiiiiig  tliere  at  tiiat  time  on  tlie  premises 
in  disimte  ? 

A.  I  thinlc  the  present  company,  tlie  Lehigh  Zine  & 
Iron  Company. 

Q.  Yes.  Wiiat  was  done  witli  tliis  sample  that  jou  took 
at  tiiis  time  ? 

A.  I  beg  pardon,  I  must  correct  m}'  testimony.  I  i-e- 
member  now,  I  did  not  talve  that  sample. 

Q.  Well,  who  did  take  it,  Mr.  Pierce? 

A.  Mr.  George  C.  Stone  took  it. 

Q.  Yes,  then  you  did  not  take  a  sample  at  that  time? 

A.  I  did  not  take  the  sample,  no,  sir. 

Q.  That  letter  indicates  some  car  numbers;  yon  took 
the  car  numbers  ? 

A.  I  took  the  car  numbers,  and  if  my  recollection  serves 
me  right — 

Q.   What  were  those  cars? 

Mr.  McCarter  :     Let  him  answer. 


A.  What  is  that? 

Q.  Wiiat  were  those  cars  ? 

A.  Ordinary  gondolas. 

Q.  Well,  railroad  cars? 

A.  Certainly. 

Q.  And  loaded  with  what  ? 

A.  Loaded  with  zinc  ore. 
3Q       Q.  And  loaded  by  wliom  ? 

A.  The  Lehigh  Zinc  &  Iron  Company.  I  will  state 
further  about  that  sample;  my  recollection  first  was  I  did 
take  it,  but  it  now  is  tliat  I  notified  Mr.  Stone  of  the  eai's 
that  were  loaded,  and  he  took  the  sample  afterwards. 

Q.  He  did  not  take  it  in  jour  ])resence  ? 

A.   He  did  not,  sir. 

Q.  Mr.  Pierce,  I  understood  you  in  your  direct  exam- 
iiuition  that  you  saw  the  ore  that  Trotter  was  mining? 

A.  I  saw  it  frequently. 
40        Q.  Where? 
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A.  Stiiribtiines  on  tlie  wagons  being  haulerl  to  the  cars; 
sometimes  on  tlie  cars — oli,  Trotter — 

Q.  Yes? 

A.  Oil,  I  saw  it  piled. 

Q.  Tiled? 

A.  On  tlie  hill ;  yes,  sir. 

Q.  From  tlie  beginning  of  his  luiiiing? 

A.  I  think  so,  occasionnlly. 

Q.  Now,  where  did  those  samples  that  you  have  pro- 
duced here,  come  from  ? 

A.  Well? 

Q.  Sample  No.  l,for  instance? 

Tlie  Court:     If  you  are  going  on  with  that,  we 
we  will  stop  here. 


RECESS.  ^^ 

Q.  Referring  once  more  to  the  map,  do  you  know  where 
the  lines  of  the  Mine  Hill  track  run — I  jnst  asked  you  the 
question  generally,  do  yon  know  where  they  run  ? 

A.   I  do  know  on  the  ground. 

Q.  The  part  of  the  vein  north  of  the  Hamburg  road,  is 
that  within  the  lines  of  the  Mine  Hill  track  ? 

A.   It  is  not. 

Q.  On  a  separate  property  ?  30 

A.  On  a  separate  property. 

A.  Now,  I  understand  you  that  the  ore  from  the  prop- 
erty in  cpiestion  is  generally  similar  to  the  ore  from  the 
parallelogram  ? 

A.   Yes,  sir. 

Q.  And  I  understand  you  to  say  that  it  is — what  did 
you  call  it  ? 

A.  I  called  it  zinc,  zinc  ore. 

Q.  (Handing  witness  paper.)  Is  that  your  signature? 

A.  Yes,  sir.  40 


58 

Q.  It  appeal's  to  he  attached  to  an  aflidavit,  tlo  yon  re- 
collect making  that  affidavit — just  look  at  it? 

A.  (After  examining  tl)e  paper.)  I  don't  recollect  mak- 
ing the  affidavit ;  I  acknowledge  niy  signatnre  and  nuist  have 
made  it. 

Q.  The  affidavit  was  made  according  to  the  jurat  on  the 
18th  of  October,  1883,  at  Kewark,  and  appears  to  be  in 
Mr.  McCarter's  handwi-iting ;  do  you  recollect  making  an 
affidavit  in  a  case  wherein  the  New  Jersey  Zinc  &  Iron 
1.-V  Company  weie  complainants,  and  Mr.  Trotter  and  others 
were  defendants  at  that  time? 

A.  I  do  not  recollect  making  an  affidavit;  I  signed  that 
affidavit. 

Q.   I  want  to  call  your  attention  to — 

Mr.   T.   N.    McCarter :      Let   me   see  that,  Mr. 
Thompson,  please. 


20 


30 


40 


(Mr.  Thompson  handed  tiie  paper  referred  to, 
to  Mr.  T.  N.  McCartei',  who  examined   the  same.) 

Q.  Do  yon  recdllect  that  there  was  a  suit  brought  in 
in  1882  by  tiie  New  Jersey  Zinc  &  Iron  Company  against 
Mr.  Trotter  and  others  in  regard  to  the  parallelogi-am,  in 
Chancery  of  New  Jersey  ( 

A.  I  remember  some  suit,  Imt  I  don't  remember  the 
particular  occasions  of  it  :i!l. 

Q.  You  don't  recollect  whether  it  was  in  regard  to  the 
location  of  the  boundaries  of  the  parallelogram  or  not? 

A.  I  know  there  was  some  dispute  about  the  boundaries, 
I  paid  no  attention  to  the  suit. 

Q.  There  was  some  dispute  about  the  boundaries? 

A.   Yes,  sir;  I  think  there  was. 

Mr.  T.  N.  McGaiter:  What  use  do  you  propose 
to  make  of  that  ? 

Mr.  Thompson :  I  projiose  to  examine  Mr. 
Pierce  on  his  statement  in  this  affidavit  as  to  the 
contents  of  this  west  vein. 
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Mr.  McCiirter  :  I  do  not  tliink  the  eoiiteiits  of 
tliat  iifKilavit  are  evidence  here  unless  they  are 
used  to  contradict  Mr.  Pierce  in  some  way  or  oilier 
or  to  r|iialify  iiis  testimony  ;  I  do  not  see  any- 
tliinji;  there  in  contradiction  of  what  lie  has  said 
hci'e. 

Mr.  Collins  :  That  is  a  matter  to  he  snhmitted 
to  the  t'Oiirf,  and  jury. 

The  Court  :  I  suppose  the  proper  way  to  contra- 
dict the  witness  is  to  ask  hiii)  if  he  did  not  at  aii- 
otiier  time,  specifying  it,  under  different  circum- 
stances, say  differently  from  what  he  did  upon  the 
stand  ;  if  he  denies  it  then  the  affidavit  may  he  in- 
troduced for  the  purpose  of  contradicting  him  if 
it  does  so. 

Q-   Do  you  recollect  stating    in    this    atffdavit    to    which 
your  attention  has   been    drawn,    that   you    were    well    ac- 
quainted with  the  locality  and  had  knowledge  of  that    part   20 
of  the  franklinite  vein  on  the  northerly  part  of  Miue    Hill, 
which  is  included  within  the  lines  of  the  parallelogram? 

A.  Tiiat  is  the  usual  form  of  an  affidavit,  that  is  all  1  re" 
member  about  ;  I  do  not  remember  the  particular  state" 
ments  in  that  affidavit  and  I  have  not  lead  it  now. 

Mr.  T.  N.  Mc(  barter  :  1  didn't  hear  what  you 
said. 

A.   I  say  1  don't  reniembei' the  particular    statements    in    gy 
that  affidavit  and  have  not  read  it  now. 

Q.   Will  you  be  kind  enough  to  i-ead  that  affiilavit,  sir? 

A.  Yes,  sir.     (Witness  proceeds  to  examine   tiie    paper). 

Q.  Now,  Mr.  Pierce,  I  ask  yon  did  you  in  that  affidavit 
swear  that  you  were  well  acquainted  with  the  locality, 
and  have  knowledge  of  that  part  of  the  franklinite  vein  on 
the  northerly  part  of  Mine  Hill,  which  is  included  in  the 
lines  of  the  parallelogram? 

A.  The  atiidavit  was  prepared,  as  I  undei'stood  it,  in 
some  litigation  in  regard  to  the  boundary  lines.     I  had    al-   40 
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ways  understood  tlmt  tlie  frauldiiiite  and  the  zinc  all  he- 
longed  to  the  New  Jersey  Zinc  &  Iron  Company — 

Q.  Never  mind  that,  just  answer  tlie  question,  please. 
What  vein  did  you  refer  to  in  tliat  affidavit;  please  point 
out  on  the  map  Mr.  Pierce  ? 

A.  I  say,  Mr.  Tiiomj)son,  tlie  affidavit  was  prepared  in  a 
general  vva}' — 

Q.   I  asked  yon  to  point  out  on  the  niaj)  the  vein — 

Mr.  T.  N.  McCarter :  Mr.  Thompson  asked 
him,  reading  from  the  affidavit,  if  he  did  not 
swear  so  and  so,  and  the  witness  was  about  to 
make  an  explanation. 

The  Court :  I  suppose  the  first  duty  of  the 
witness  is  to  answer  the  question  whether  he  did 
swear  to  that  affidavit  ? 

The  Witness  :     I  did  swear  to  that  affidavit. 

20  By  the  Court : 

Q.  And  in  that  language? 

A.    Yes,  sir. 

Q.  Now,  you  may  make  any  explanation  you  desire? 

A.  I  understood  it  was  prepared  in  a  suit  in  regard  to 
the  boundary  lines  of  the  parallelogram,  and  I  saw  that 
was  all  right,  and  I  signed  the  affidavit  witliout  any  idea  of 
characterizing  tlie  ore  in  any  way. 


30 


40 


Fnrther  cross : 

Q.  Will  you  kindly  point  out  on  the  map,  the  vein  which 
you  characterize  as  the  franklinite  vein  ? 

A.  No,  sir ;  because  it  could  not  be  done. 

Q.  What  vein  did  yon  refer  to  then  in  this  affidavit  ? 

A.  I  say  I  swore  to  that  in  regard  to  the  l)aur)daries, 
without  characterizing  the  vein  at  all. 

Bv  the  Court  :     What  Ijonndaries  were  they? 


fil 

A.  Tlie  par;illelograin. 

Q.  Point  tliem  out  on  the  map? 

A.  (The  witness  did  so.) 

Farther  croSf< : 

Q.   AYliat  vein  were  yon  referring  to  in  rliis  affidavit  ? 

A.  I  was  referring  to  the  ore  on  that  property  ;  I  was 
paying  no  attention  to  tliat  part  of  it  wliatever. 

Q.  Will  you  point  out  on  the    map   the    location    of  the   10 
veiti  referred  to  in  this  affidavit  ? 

A.  It  cannot  be  done,  therefore  I  shall  not  attempt  to 
do  it. 

Q.  Will  you  point  out  the  location  of  the  vein  that  you 
mentioned  in  this  affidavit  as  located  within  the  lines  of 
the  parallelogram  ? 

A.  That  is  the  same  cpiestion  in  another  form.  The 
property  is  here;  the  whole  vein.  That  affidavit,  I  sup- 
pose, i-eferred  to  the  boundaries. 

Q.   Has  the  ciiaracter  of  that  ore  changed  since  you  made   20 
this  affidavit  in   1SS3? 

A.  I  don't  thiidv  the  character  of  the  ore  has  ever 
changed,  sir,  since  it  was  put  there. 

Q.  Did  you,  in  this  affidavit  say,  "  And  deponent  says, 
that  before  the  said  minerals  were  acquired  by  complainant 
from  the  New  Jersey  Zinc  Company  as  stated  above,  that 
portion  of  the  said  frankiinite  vein,  had,  so  long  as  depo- 
nent has  been  accpiainted  witii  the  locality,  been  exclusively 
possessed  and  worked  by  the  New  Jersey  Zinc  Company  f 

A.  1  said  whatever  is  there,  if  you  have  read  it  right.  30 

Q.  And  what  frankiinite  vein  did  you  there  refer  to  as 
being  in  the  possession  of  the  New  Jersey  Zinc  Coni]>any 
and  worked  by  them  ? 

A.  Why,  I  explained  ;  I  simply  referred  to  the  bounda- 
ries of  the  property,  and  that  was  in  the  affidavit  when  I 
signed  it ;  I  paid  no  attention  to  that  part  of  it. 

Q.  (By  Mr.  McUartei'.)     What  was  that  last  answer? 

A.  The  affidavit  was  prepared  by  counsel,  and  the  tight 
was  on  the  boundaries  of  property,  that  is  what  I  swore  to 
principally  ;  the  other  was  in.  -tU 
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further  cross : 

Q.  Sliowing  witness  ;i  p;iper  indorsed  "  U.  S.  Cir" 
cult  Court,  District  of  New  Jersey.  In  Eqiiit\',  be- 
tween tlie  Leiiigli  Zinc  and  Iron  Company,  and  tlie  New 
Jersey  Zinc  Company,  defendants.  Affidavit  of  Wyatt  W. 
Pierce.  MeCarter,  AVilliamson  &  McCarter,  solicitors  of 
defond:int."     Counsel  asks — Is  that  your  signatui-e  ? 

A.  It  is. 

Q.  Will  you  kindly  look  at  tliat  affidavit  ? 

A.  (Witness  exaniined  same.) 

Q.   Did  you  in  that  affidavit — 

Mr.  McCarter  :  He  is  asked  now  to  state  what 
the  contents  of  tnat  affidavit  were  ?  he  asks  him 
if  he  did  state  from  the  affidavit  certain  things  j 
that  is,  put  in  in  the  contents  of  the  affidavit.  I 
think  we  have  a  right  to  see  whether  what  they 
propose  to  show  tends  in  any  way  to  contradict 
him  ;  if  it  does  not,  it  is  not  competent. 

The  Court:  I  understand  the  rule  is  this:  If 
a  person  has  made  a  statement  on  the  stand  which 
the  cross-examining  counsel  conceives  has  been 
contradicted  by  some  letter,  affidavit,  whatever  it 
is,  he  may  ask  him,  "  Did  you  not  in  a  letter  ad- 
dressed to  so  and  so,  at  such  a  date,  declare  some- 
thing contradictory  to  what  has  been  testified  V 
That  is  a  preliminary  question.  If  he  says  "  I 
don't  know,  I  don't  remember," — or  he  may  ask  to 
see  the  letter  to  refresh  his  memory,  that  is  the 
reason  I  permitted  the  first  affidavit  to  be  shown 
him;  then  he  may  be  asked  the  question.  If  he 
says  I  did  say  so,  then  afterwards  he  may  e.xplain 
it,  and  the  other  side  may  offer  the  affidavit  or 
letter,  or  whatever  it  is,  that  tends  to  contradict 
him. 

Q.  Did  you  not  state  in  that  affidavit,  after  the  prelim- 
40  inary  statement  that  you  were  superintendent  of  the  New 
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Jersey  Zinc  it  Ire lU  Coiup.iiiy,  that  tlie  same  zinc  ore  so 
far  MS  has  been  disclosed  by  its  mining  has  been  a  mixed 
ore,  composed  mainly  of  frankiinite,  mixed  with  willemite 
or  silicate  of  zinc  and  limestone,  with  also  some  red  oxide, 
but  the  zinc  mineral  is  mainly  willemite  or  silicate  of  zinc? 

A.  I  did. 

Q.  Now,  Mr.  Pierce,  I  understood  this  nioi'iiing  that  you 
took  possession  of  the  Buckwheat  vein,  the  Taylor  mine 
opening,  for  Mr.  Taylor? 

A.  Yes.  10 

Q.  Under  what  proceedings  did  you  take  possession  of 
that  ? 

A.  I  simply  walked  in  the  mine  and  put  some  men  at 
work. 

Q.  Did  you  oi' do  you  not,  previous  to  walking  in  the 
mine  and  putting  some  men  at  work,  serve  an  injunction  on 
ail}'  parties  in  possession  ? 

Mr.  McCarter  :     I  object. 

20 
The  Court :     What  is  the  object  of  this  ? 

Mr.  Thompson  :     I  want  to  show  that  they  went 
there  under  the  claim  of  the  P'ranklinite  title. 

The  Court:     Because  he  served  an  injunction  ? 

Mr.   Thom[)son  :     That   is  part  of  the  proceed- 
ings. 

30 

The  Court  :      You  had  better  begin  at  the  other 

end. 

Mr,  McCai-ter  :      I'.egin  back  at  '48. 

'Mr.  Collins:     Mr.  McCarter  opened  this;   it  is 
oidv  preliminary  to  anothei'  matter. 

Mr.  McCarter  :     That  don't  justify  you  on  cross- 
examining  on  my  opening.  40 
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Mr.  Tlioinjison  :  He  was  asked  on  tlie  direct 
exaiiiinatioii  whether  be  was  in  possest-ioii  and 
had  been  in  possession  for  some  years  under  Mr. 
T;iyIor  of  the  east  vein  ;  I  asked  liini  under  wliat 
circumstances  he  went  in  ;  lie  says,  "  I  walked  in 
and  put  men  to  work."  I  ask,  if  be  had  not  pre' 
vionslj  served  an  injunction  on  parties  already  in 
possession  'i 

IQ  The  Court:     Well,  to  avoid  calling- biiu  back, 

because  it  may  be  possible  that  will  be  important, 
1  will  let  you  ask  the  question,  but  it  does  not 
seem  to  me  to  be  cross-examination. 

Mr.  McCarter  :  That  is  the  point  I  make,  tliat 
it  does  not  contradict  him  at  all,  it  is  a  matter  we 
did  not  inquire  about  at  all. 

Mr.  Griggs  :     Tliey   will  make  him  their  own 
20  witness. 

Q.   Who  did  Taylor  succeed  on  the  east  vein  ? 

A.  The  New  Jersey  Zinc  Company. 

Q.   And  you  put  the  New  Jersey  people  out  when  yon 
went  there? 

A.  No,  sir;  they  put  themselves  out;  they  abandoned 
the  phiee,  there  was  no  one  working  there  at  the  time. 

Q.  Did  you  afterwards  testify  in  the  accounting  in  the 
Moses  Taylor  case? 
30        A.  I  presume  I  did. 

Q.  Did  you  testify  as  to  theshipmentofacertain  amount 
of  ore  from  that  mine  in  a  hurry  at  one  time  ? 

Mr.  McCarter  :     Question  ol)jected  to. 

Mr.  Thompson  :  That  is  preliminary  to  another 
question. 

The  Court :     Very  well,  that  is  a  preliminary 
.^  question,  counsel  says. 
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By  the  Odiirt  : 

Q.    Did  you  testify  to  that? 

A.  I  presuirie  so,  we  generally  sliijiped  in  a  hurry,  but 
tliere  was  one  time  when  we  had  quite  a  little  scrimmage 
over  some  ore  there,  and  I  think  tliat  is  what  he  refers  to. 

Q.  Mr.  Pierce,  will  you  look  at  that  sample.  What  is 
tiiat,  Mr.  Pierce? 

A.  There  is  a  little  portion  which  looks  like  fraiddinite 
right  here.     1  don't  know  as  I  can  say  what  the  rest  of  it  is.    ^q 

Said  sample  marked  for  indentificatioii,  Pierce, 
defendant  1. 

lie-direct  : 

Q.  When  you  were  working  under  Taylor  at  the  Buck- 
wheat, where  was  the  New  Jersey  Zinc  Company  working? 

A.  They  were  working  along  here,  the  Newcome  shaft, 
Nicliolas  shaft,    Ding  Dong,  and  north  of   the  Hamburg  20 
i-oad. 

Q.  You  were  shown  an  afiidavit  in  Mr.  Thomas  N. 
McCarter's  handwriting,  that  pui'ports  to  have  been  taken 
in  the  suit  between  the  New  Jersey  Zinc  ife  Iron  Com- 
pany, complainant,  and  Charles  W.  Trotter,  James  L. 
(/urtis,  surviving  trustees,  and  the  Fianklinite  Steel  lir 
Zinc  Company,  defendant,  do  you  remember  that  suit? 

A.  I  don't  remember  the  suit  particularly,  no,  sir. 

Q.  It  aiiected,  you  said,  the  Itoundary  lines? 

A.  I  underst(jod  this  affidavitt  was  made   in    regard   to   30 
the  boundary  lines  of  the  paralleU)gram. 

Q.  Is  it  or  not  a  fact  tliat  within  the  boundaries  of  thtJ 
])arallelogram,  the  Zinc  A:  Iron  Company,  your  employer, 
owns  both  the  zinc  and  franl^linite  title. 

Mr  Collins  :     The  deeds  show  that. 

A.   I  have  always  understood  that. 

]\[r.  Griggs :     Do  you  admit  that   Mr.   Collins?   4.0 
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Mr.  Collins:  The  deeds  will  speak  for  them- 
selves. 

The  Court :  That  may  be  so,  and  j'et  the  wit- 
ness may  properly  state  that  he  so  understood  it, 
as  an  explanation  of  that  affidavit. 

Q.  And  was  or  was  not  the  controversy  in  that  matter 
over  anv  other  question  than  the  location  of  the  boundaries 
of  that  parallelogram  ? 

A.  I  never  understood  it  to  be  anything  else. 

Q.  Was  Mr.  Trotter,  who  was  one  of  the  defendants  up 
there,  mining  along  there? 

A.  I  think  he  was  mining  south  of  there. 

Q.  And  wliat  was  Mr.  Trotter  accustomed  to  call  that 
vein  ? 

A.  That  I  don't  know. 

Q.  And  you  sought  an  injunction  against  Mr.  Trotter? 

A.  I  believe  that  was  the  idea  of  the  suit,  yes,  sir. 

Q.  That  affidavit  you  said  was  prepared  by  Mr.  McCarter, 
and  yon  signed  it  and  swore  to  it? 

A.   Yes,  sir. 

Q.  When  you  signed  it  and  swore  to  it,  did  you  have 
any  idea  that  there  was  any  controversy  at  all  in  reference 
to  the  character  of  tiie  ore  ? 

A.  I  certainly  had  not. 

Q.  There  was  none  in  fact  in  that  suit,  was  there? 

A.  No,  sir. 

Q.  Simply  the  boundary  1 

A.  Yes,  sir. 

Q.  You  have  stated  in  your  cross-examination  that  the 
Mine  Hill  stopped  short  at  the  Hamburg  road. 

A.  Mine  Hill  farm. 

Q.  Does  the  vein  stop  there  ? 

A.  Not  at  all,  it  is  continuous. 

Q.  The  same  vein  ? 

A.  As  shown  on  the  map. 

Q.  How  far  north  ? 

A.  The  outcrop  does  not  show  much  beyond  the  opening 
there;  how  far  the  vein  continues,  I  don't  know. 


Q.  Wlio  owned  tlie  title? 
A.  It  is  called  tlie  McLay  farm. 
Q.  Did  the  Zinc  Company  own  it? 

A.  There  were  some  iron  mines  in  there  ;  they  owned  the 
miiiei'al. 

Q  Simply  nnder  another  title? 
A.  That  Is  all. 


TIMOTHY  FLYNN,  sworn  for  the  plaintiff.  10 

Direct  examination,  by  Mr.  R.  II.  McCarter  : 

Q.  Where  do  you  reside  ? 

A.  Up  on  Mine  Hill. 

Q.  "What  is  your  age  ? 

A.  Thirty  eight  years. 

Q.   For  whom  do  you  work  ? 

A.  The  Franklin  Iron  Company. 

Q.  In  what  capacity  ;  what  do  you  work  at  ?  20 

A.  In  the  stables. 

Q.  Did  you  take  some  samples  from  some  ears  a  year 
ago  this  May  ? 

A.  Yes,  sir. 

Q.  Abont  a  year  ago  ? 

A.  Yes,  sir. 

Q.  AVhat  cars  were  they  on  ? 

A.  The  Lehigh  cars. 

Q.  And  what  do  yon  mean  by  Lehigh  cars? 

A.  Whv,  the  Lehigh  Company  runs  their  ore  down  there.   3Q  ' 

Q.  You  mean  the  defendant  in  this  suit,  the  Lehigh  Zinc 
&  Iron  Company  ? 

A.  Yes,  sir. 

Q.  And  the  ore  that  is  on  these  cars  from  which  you 
took  samples  had  been  mined  by  whom? 

A.   By  those  parties  on  the  hill. 

Q.  "Who  do  yon  mean  ;  tiie  Lehigh  Zinc  it  Iron  Com- 
pany ?  ^ 

A.  Yes,  sir. 

Q.  "What  did  you  do  with  the  samples?  4-0 


A.  1  hi'dught  them  down  to  the  ham  iirst. 

Q.  And  then  what  ? 

A.   Next  morning  I  shipped  tiiem  to  Mr.  Stone  at  New- 
ark, N.  J. 

Q.  Did  you  see  a  tag  put  on  tlie  bag  ? 

A.  Yes,  sir. 

Q.  Will  you  looli  at  that  tag  and  see  if  you  recognize  it  ? 

A.  That  is  the  tag. 

Q.  Describe  what  you  toolc  ? 
-.(^       A.  1  took  some  tine  stuff  and  some  chuidcs. 

Q.  Wliat  do  you  mean  by  iine  stuff  i 

A.  Very  fine. 

Q.  Powdered? 

A.  Yes,  sir. 

Q.  And  also  some  cliunks  ? 

A.  Yes,  sir. 

Q.  How  did  you  take  tlieui  ? 

A.  I  went  right  to  the  car  and  took  the  chuidcs  off  and 
put  them  in  a  bag,  and  took  tlie  fine  stuff  off  and   put  tluit 
20  i"  ••'  Ijag. 

Q.  Was  tliis  in  tlie  day  time  or  at  night  ? 

A.  Between  9  and  10  o'clock  at  night  ? 

Q.  Dark? 

A.  Yes,  sir. 

Q.  What  did  you  do  with  the  bag  ? 

A.  Shipped  it  iie.xt  morning  to   Mr.   Stone    in   Newark, 
N.  J. 

Q.   Did  you  have  any  lantern   with  you  ? 

A.   No^sir. 
o^\       Q.  Did  3'ou  make  any  selection,   or  just    take    wliat  you 
could  ? 

A.  Just  took  what  I  got. 

Q.  Were  you  able  to  distinguish    any    difference  in    the 
ore? 

A.  No,  sir. 

Q.  You  are  not  a  miner,  are  you  ? 

A.  I  have  worked  in  the  mine. 

Cross-examination  hy  Mr.  Thompson  : 
AQ       Q.   You   are  a  miner,  I  understood  ? 
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A.  I  worked  some  in  the  mine. 

Q.  You  have  worked  there  considerable  in  those   mines? 
A.  I  worked  np  on  the  liil!  there  for  four  or   five  years. 
Q.  Tiierc  is  some  difference  in  tiie  weigiit  of  a  piece  of 
ore,  whetlier  it  is  ore  or  limestone,  isn't  there  ? 

A.  I  eati  tell  tiie  diii'erence  whether  it  is  ore  or  limestone. 


WILLIAM  A.   ROBERTSON,  sworn   for  the  plaintiff. 

Direct  examination  by  Mr.  T.  N.  JlcCurtei' : 

Q.   Where  do  you  live? 

A.  In  Kearn}',  Hudson  county,  my  residence. 

Q.  And  what  is  your  business? 

A.  I  am  a  bookkeeper. 

Q.  For  whom  ? 

A.  The  New  Jersey  Zinc  &  Iron  Company. 

Q.  How  long  have  you  been  such  ? 

A.  Thirty-one  years. 

Q.  Where  have  you  performed  your  duties  as  book- 
keeper? 

A.   At  their  office  at  the  works  in   Newark. 

Q.  The  zinc  works  office  in  Newark  '. 

A.  Yes,  sir. 

Q.   What  are  your  duties  as  8ucli  bookkeeper? 

A.  Well,  to  keep  the  manufactured  accounts  and  render 
reports  to  the  New  York  office. 

Q.  Keep  what  ? 

A.  Manufactured  account.'^  ;  norliing  to  do  with  tlie  mer- 
cantile bo<d<R. 

Q.  Deserilje  the  process  of  keepiui;-  the  nianufacturing 
accounts  ? 

A.  Well,  the  repoi'ts  are  brought  to  me  or  sent  to  me  by 
the  foreman  of  the  different  departments,  giving  the  qnan" 
tity  of  material  used  and  tlie  quantity  of  product  made  ;  of 
those  I  make  reports  which  I  send  daily  to  New  York,  to 
the  office,  and  enter  into  books  for  that  purpose. 

Q.   ilow  often  are  those  rejiorts  l)rougIit  to  you  ? 
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A.  Every  day. 

Q.  And  you  transci'ibe  tlieni  into  reports  which  you 
make  to  tlie  company  ? 

A.  Yes,  sir. 

Q.  I  sliow  the  witness  a  series  of  the  reports  of  wliich 
lie  has  spoken  and  ask  him  to  identify  or  state  what  they 
are  ? 

A.   These  all  appear  to  be  in  my  handwriting.     The  first 
section  is  a   record  of   the   oxide  furnaces,  the  upper  part, 
in  t'liarges  used   and   product,  and   the  yields.     Below  that   is 
the  account  of  the  speigle;  next  to  that  is  the  spelter;  be- 
low that  are  shipments,  ttc. 

Q.  Those  are  in  your  handwriting? 

A.  Yes,  sir  ;  appear  to  be,  all  of  them. 

Q.  And  from  what  are  they  made  ? 

A.  Made  from  reports  which  are  returned  to  me  each 
day  by  the  foremen  of  the  different  departments. 

Q.  And  what  do  you  do  with  such  i-eports  ? 

A.  Those  I  send  to  New  York — to  the  New  York  office. 
OA       Q.   The   I'sports   that  are   l)i'ought    to  you    from    which 
your  reports  are  made  to  the  company',  are  they  made  in 
writing  or  by  word  of  mouth  or  how  furnished? 

A.  They^  are  in  writing;  a  little  pass  book  has  been  the 
usual  wa}',  which  the  foreman  kept,  and  in  which  he  set 
down  tiie  charges,  showing'^day  by  day  whether  there  was 
any  change  in  the  quatitity  used  or  not;  those  are  placed 
on  my  desk  every  morning. 

Q.  And  then  fi'om  them  you  make  up  these  reports? 

A.  Yes,  sir. 
QQ       Q.  And   is   that  the  regulur    course  of   business  in    the 
manufacturing  department  of  the  New  Jersey  Zinc  it  Iron 
Company  ( 

A.  Yes,  sir  ;  it  is. 

Q.  How  long  has  it  l)een  such  ? 

A.  Evei'  since  I  have  been  there  ;  that  is  about  31  yeai's. 

Q.  And  do  your  reports  correctly  transcribe  the  infor- 
mation furnished  by  these  pass  books? 

A.   As  far  as  I  know  ;  of  course  I  am  lialile  to  error. 

Q.  Except  for  unintentional  ei-ror  they  do? 
40       A.  I  am  not  infallible. 
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Q.  Wliat  becomes  of  tlie  pass  books  ? 

A.  I  don't  know  ;  they  are  not  kept;  of  course  they  are 
not  considered  of  any  acconnt  sifter  tliey  li;ive  been  tran- 
scribed. 

Q.  And  are  these  tlie  actual  reports  sent  to  tlie  com- 
pany, or  copies  kept  in  the  office  ? 

A.  Tiicse  have  been  sent  to  the  compnny. 

Q.  Fhey  were  actually  sent  tlien  in  tiie  course  of  your 
business,  from  your  office  to  the  office  of  the  company  in 
JSew  York  ?  y) 

A.  Yes,  sir. 

Q.  The  company's  office  is  in  New  York,  is  it  not? 

A.   Yes,  sir. 

Q.  Please  look  at  tliese  books  which  I  show  you  ? 

A.  Well,  this  a  book  in  wliieli  the  record  of  the  charges 
are  kept;  it  is  not  all  in  my  handwriting. 

Q.  What  charges  ? 

A.  By  cliarges,  we  mean  the  quantity  of  material  that 
goes  in  tiie  furnace. 

Q.  You  don't  tuean  what  j'ou  charged  on   tlie  i)ooks  tlie   20 
man  you  sold  the  zinc  to? 

A.  No.  sir. 

Q.  But  the  quantity  put  in  the  furni'ce? 

A.  The  quantity  of  ore,  coal,  etc.,  put  in. 

Q.   Is  tills  what  is  called  the  furnace  recoi-d  ? 

A.   Yes,  sir;  furnace  charge  book. 

Q.  Are  these  in  your  handwriting? 

A.  Part  of  this  is  not,  the  first  pai-t  of  it  down  to  the — 
about  the  middle  of  IVIay. 

Q.  What  year  ?  3q 

A.  1864. 

Q.  Whose  handwriting  is  that  part' 

A.  Well,  previous  to  my  going  there  it  was  in  the  liani] 
writing  of  the  foiiner  ijookkeeper. 

Q.  Yes? 

A.  A  man  by  the  name  of  Mr.  Gerber  ;  a  few  days  after 
I  went  in  the  office,  Mr.  Farley,  formerly  treasurer  of  the 
company. 

Q.  mV.  A.  H.  Farley? 

A.   Yes,  sir;  of  course  I  was  not  familiar  with  the  work,    40 
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liiul  lie  slioweJ  me  how.  for  a  few  days. 

Q.  After  that  in  whose  liaiulwritincr  is  it? 

A.  Mine  after  that. 

Q.  How  did  you  get  the  information  reported  there? 

A.  As  I  said  before,  from  these  reports ;  these  charges 
and  those  reports  agree,  one  and  the  same  thing. 

Q.  You  kept  at  the  works  a  record  of  tlie  matter  con- 
tained in  these  reports  that  were  sent  to  the  company? 

A.  In  these  books. 

Q.  And  tiiese  are  books  in  whicii  that  record  was  kept? 

A.  Yes,  sir. 

Q.   And  how  was  it  kept  as  to  correctness  ? 

A.  Weil,  I  always  tried  to  be  correct. 

Q.  It  was  intended  to  be  a  correct  transcript? 

A.  Yes,  sir. 

Q.  And  to  how  late  a  period  do  they  come  down,  tho.se 
that  are  produced  there  ? 

A.  This  one  is  the  same  kind  of  book;  runs  down  to 
1869. 

Q.  Yes? 

A.  Seems  to  end  in  September,  1869. 

Q.  Is  that  a  book  of  the  same  character  as  that  desoiibed 
as  the  first  one? 

A.   Yes,  sir;  same  as  the  other. 

Q.   Now  the  next  one  ? 

A.  This  ne.xt  one  is  a  dilferent  book  ;  tliis  commences  be- 
fore my  time  also. 

Q.  What  is  that  book  ? 

A.  This  is  a  report  of  totals,  sort  of  engrossed  account  of 
the  o.xide  of  zinc  department  and  blast  furnaces  both) 
speigle  fiirnaces. 

Q.  And  when  did  your  connection  with  tiiat  book  begin? 

A.  It  began  in  the  middle  of  May  ;  I  went  there  on  tiie 
16th  of  May.  It  will  be  thirty-one  years  to-morrow  morn- 
ing. 

Q.  Y^es,  and  is  that  book  in  your  handwriting? 

A.    From    Ma^'   19th,    is   in    my   handwriting,    same    as 
that  other;  the  previous  work    was    done    by    the    former 
bookkeeper,  and  a  little  of  it  by  .Mr.  Farley. 
4.Q       Q.  And  the  rest  of  t!-.e  book  ? 
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A.   Uy  inu. 

Q.  When  did  you  foimneiiee  to  keep  thin  recdi'd   there? 

A.  Tliio  bonk  is  simply  a  transcription  from  tiiis,  an  en- 
gi'ossment  of  these  siime  tilings. 

Q.  Kind  of  consolidation — 

A.  Consolidated. 

Q.  A  consolidation  of  this ;  and  were  they  correctly  con- 
solidated from  the  other  books? 

A.  To  best  of  my  knowledge. 

Q.  As  far  as  yon  know  ?  ia 

A.   Yes,  sir. 

Mr.  Thompson  :     Do  yon  propose  to  offer  these  ? 

Mr.  McCarter:  We  propose  to  offer  the  slips 
I'igiit  awa}' ;  we  propose  to  oSer  the  books  to  be 
marked  for  identification.  I  want  them  marked 
for  identification  so  that  we  can  offer  them  here- 
after if  we  desire  to  do  so. 

ThuCoui-t:      Proceed   with    the    cross-examiiia-   20 
tioii. 

Mr.  Tiiompson  ;  I  wanted  to  know  if  these  are 
to  be  offered. 

Mr.  R.  H.  McCarter:  Tiie  books  will  be  otfered 
for  identitication  ;  the  ])apers  are  offered  now  ;  a 
package  of  slij)s  which  had  better  be  mai'ked  as 
one  e.\hii)it,  there  are  150  of  them. 

30 

Cross-e.vamituition   by  Mr.  Thompson  : 

Q.   Wliat  dates  do  these  reports  cover  ; 

A.  Each  one  covers  one  day  ;  each  report  is  one  day's 
report. 

Q.  I  mean  ifyoii  know  from  what  time  to  what  time, 
the  whole  of  them  ;  what  is  the  earliest  and  what  is  the 
latest  ? 

Mr.  McCarter:     A   memorandum    on  the  pack-   ^y 


10 


20 


30 


40 


74 

age  I  understand  sliows  tliat  ;  lie  can  proliablj  tcdl 
better  by  tbat  tban  from  tbe  papers  tbemselves. 

Q.  (Package  shown  witness.) 

A.  August  lOtli  to  October  26tli,  1867.  January  Gth  to 
April  9tb,  1868.     September  7th  to  November  10th,   1868- 

Q  Do  you  know  wiiere  the  reports  prior  to  the  earliest 
one  that  you  ha\e  given,  are  ? 

A.  I  do  not. 

Q.  Aiid  do  yon  know  where  the  I'eports  that  succeed  the 
latest  ones  that  j'ou  have  given,  are  ? 

A.  Well,  I  could  not  tell  that  ;  we  sent  them  to  New 
York. 

Q.  Those  are  not  kept  in  your  possession  ? 

A.  Thev  are  sent  to  the  New  York  office. 

Q.  And  you  have  made  out  reports  similar  to  tiiese  reg- 
iihirly  during  this  time? 

A.  Yes,  sir. 

Q.  From  the  time  that  you  went  there  in  1864  until 
now  ? 

A.   Yes,  sir. 

Q.  Have  von  any  memorandum  stating  wheie  the  -ires 
came  from  that  you  worked  during  this  time? 

A.  Nothing  further  than  the  general  designation  ;  we 
call  one  the  Taylor  mine  ami  the  other   the   Sterling  mine. 

Q.  Have  you  any  books  showing  the  ores  that  are  worked 
from  day  to  day  ? 

A.  Well,  we  have  on  therrpi.rt  whether  weare  using  the 
Taylor  mine  or  the  Sterling,  if  that  is  what  you  mean. 

Q.  Do  these  reports  show  that  ? 

A.  Yes,  sir;  these  reports  show  that,  but  they  are  desig- 
nated differently  in  these  reports. 

Q.  Just  designate,  if  you  please,  what  part  of  these  re- 
ports show  that  ? 

A.  That  represents  the  ores  (indicating),  but  Moses 
Tavlor,  before  the  formation  of  the  new  company — the  old 
company  called  that  lump  green,  and  it  says  there  "lump 
G,"  and  that  "  Buckwheat,"  I  suppose  is  from  what  Mr. 
Pierce  calls  the  BuckwDeat  field  opening. 

Q.  This    on    the    report    from    October    2.5111  and   '26tli, 
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1867  ? 

A.  Yes,  sir. 

Q.  What  do  you  mean  by  "  lump  green  "  on  that? 

A.  Tliis  green  ore  tliat  we  designated  as  that  is  tlie  same 
as  I  understand  is  now  called  the  Taylor  mine.  That  was 
before  Mr.  Taylor  had  any  connection  with  our  company 
or  before  the  furmation  of  the  jiresent  com]iany. 

Q.   Now.  I  call  your  attention  on  this  report  of  October 
25th  and  26th,  1867,  to  the  printed  column  under  "oxide," 
and    ask    yon    the    meaning  of  "  xx "    under  the   heading   -^q 
"  Con." 

A.   It  simply  designates  the  grade  of  the  oxide. 

Q.  And  a  single  "x"'   under  tiuit  is  also — 

A.  Another  grade. 

Q.  And  ••  No.  2  *" 

A.   Another. 

Q.  And  the  word   '"yield?" 

A.  That  is  supposed  to  l)e  the  percentage  yielded. 

Q.  The  figures  opposite  the  word  ''yield  "  mean  the  per- 
centage ?  9Q 

A.  Yes,  sir. 

Q.  Turning  now  to  the  third  division,  on  tiie  same  page, 
under  the  subject  of  spelter,  and  in  the  same  line  as  the 
Word  "spelter,"  I  find  the  initials  '"  B.  F.  O.,''  what  docg 
that  mean  ? 

A.  Blast  furnace  oxygen. 

Q.  And  -'No.  2?" 

A.  That  is  the  grade  of  white  oxygen  ;  there  was  none 
of  it  ased  in  that  cliai'ge  apparently. 

Q.  And  the  initials  "  B.  P."  in  the  next  column  ?  qq 

A.  That  is  blue  powder,  that  is  a  sort  of  residium  that 
comes  out  of  the  retorts  and  it  is  piif  ijaek  for  making  spel- 
ter. 

Q.  And  word   "  dust  ?" 

A.  That  is  coal  dust. 

Q.  And  ■'  Pea  ?' 

A    That  is  pea  coal,  small  coal. 

(j).  And  the  woi-d  •'  retort,"  there  is  nothing  under  that 
column '( 

A.  No,  sir.  40 
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Q.  Wliat  is  "B.  P."  between  "retorts"  ami    "spelter?" 

A.  That  is  the  same  as  the  otlier,  it  is  tiie  blue  powder 
that  is  formed  every  day  and  taken  out  and  ])ut  back  each 
day. 

(<^.  Why  is  tliat  same  column  i-cpeated  ^ 

A.  That  is  put  in  witli  tlie  cliai-ge  used,  that  comes  out 
again. 

Q.  Tlie  second  cohnnn  "  B.  P."  is  what  comes  out  ? 

A.  Yes,  sir. 

Q.  Under  the  word  "spelter"  is  the  woid  "yield?" 

A.  Yes,  sir  ;  tlie  amauiit  made. 

Q.  Then,  as  I  understand,  there  was  no  ore  at  that  time 
being  used  under  these  headings  for  the  making  of  speltei'? 

A.  Yes,  sir;  there  was  something  in  that. 

Q.  What  is  "  No.  5  ?" 

A.  Tlie  number  of  the  furnace. 

Q.  And  opposite  that  are  the  words  in   ink,    "  red  ore  ?" 

A.   Yes,  sir. 

Q.  How  many  pounds? 

A.  Eighty. 

Q.  I  notice  on  that  same  record  under  the  word  "pea" 
in  red  ink  the  following  note,  "One  of  the  red  and  liotli 
of  the  one  hundred  pound  green  ore  retorts  bi'oke.  One 
retort  new,"  what  does  that  mean  ? 

A.  It  means  the  retorts  in  which  the  ore  was  put  broke, 
gave  out. 

Q.  By  breaking  you  mean  that  they  cracked  so  that  the 
material  was  lost  ? 

A.  Lost. 

Q.  Did  you  or  did  you  not  have  analysis  of  the  ore  that 
were  used  at  the  time,  made  fi'om  day  to  day  ? 

A.  Well,  I  could  not  say,  we  had  no  chemist  at  the 
M'orks,  whether  the  company  had  analysis  made  outside  or 
not,  I  don't  know. 

Mr.  Collins  :     Those  re])orts  are  offered  ? 

Mr.  McCarter :     They  were  offered  before   you 
got  the  contents  in  evidence. 

^Q  Mr.  Collins:     Xo,  he  is  e.\plaiiiiiig  them  ;   tliey 
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do  not  speak  for  thomselvop,  nil  those  initial?    and 
eveiytliinw. 

AVe  object  ti)  tliese  reports  as  not  being  the  best 
evidence,  and  as  being  iri-elevant,  incompetent 
and  immaterial,  particnlarly  with  respect  to  the 
period  they  cover.  Tliev  begin  in  1861.  It  is  of 
no  use  at  all  to  any  of  the  issues  involved  in  this 
case  to  produce  the  records  of  the  working  of  ores, 
or  the  product  t'ley  made  from  the  combustion  of  ^. 
ores,  during  that  period,  the  record  if  put  in  at 
all  should  be  complete,  tliey  should  begin  in  1852, 
when  they  began.  Up  to  1856  it  is  important. 
They  really  ought  to  begin  in  1849,  but  I  under- 
stand, although  it  is  premature  to  say  so,  that  they 
did  not  begin  to  work  as  early  as  that. 

The  Court :  Are  those  the  only  objections  you 
have? 

Mr.  Collins  :     Yes,  sir.  20 

The  Court :  I  will  hear  counsel  on  the  other 
side  as  to  whether  these  reports  are  anj'  evidence 
at  all. 

Mr.  T.  N.  McCarter:  The  object  of  offering 
this  evidence  is  to  show  that  as  early  as  these 
vecoi'ds  began  the  company  made  spelter  of  this 
ore,  and  to  show  the  product  which  was  derived 
from  this  ore  in  the  works  of  the  company,  and  it  30 
seems  to  me  to  be  ver}'  material  for  that  purpose. 
The  Court  may  have  forgotten,  may  not  recollect, 
that  in  the  former  trial  it  was  a  matter  of  contest 
whether  speltei'  could  be  nu\de  from  this  ore  in 
the  ordinary  furnace  operation  of  the  company, 
and  I  thiidc  on  the  part  of  the  defendant  and  its 
experts  it  was  denied  that  any  such  thing  could  be 
done.  These  reports  presented  for  the  purpose 
of  showing  the  actual  uperations  of  the  manu- 
facture  l)utli    of   zinc,    white    o.xide,   spelter   and   411 
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spoigeliesen,:ind  sliowiiig  fi-oiii  Clny  to  day  the  actual 
product  of  this  ore  ill  the  furnaces.  It  is  compe- 
tent for  the  purpose  of  sliovvinjj;  tliat  it  is  a  zinc 
ore,  and  has  been  a  zinc  ore  durinj^  the  whole 
period  that  these  reports  cover.  That  was  the 
materiality  of  this  evidence,  and  it  seems  to  me  to 
be  competent  and  proper  original  evidence  for 
that  pui'pose.  I  understand  the  only  objection  to 
the  evidence  is  its  want  of  materiality. 

Mr.  Collins  :  That  they  are  not  the  liest  evi- 
dence ;  lie  says  there  were  books. 

Mr.  McCarter:     They  were  not  preserved. 

The  Witness  :  I  do  not  think  they  were  pre" 
served,  they  were  little  books  and  of  no  conse- 
quence. 

Mr.  Collins :  I  understood  him  to  say  they 
were  preserved. 

The  Witness  :  I  said  1  understood  tiiey  were 
not  preserved  ;  the}'  were  simply  written  in  pencil. 

Mr.  Collins  :  Oh,  I  did  not  catch  the  word 
''  not." 

The  Court:  I  am  at  a  loss  to  perceive  what 
evidential  force  there  is  in  the  books  of  the  com- 
pany or  reports  made  up  with  refei'ence  to  their 
manufacture.  Witnesses  can  testify  to  it,  i)ut 
books  cannot  be  put  in  evidence  to  prove  what 
has  been  produced.  At  least,  I  have  never  known 
of  any  instance  of  that  sort.  We  go  as  far  as  any- 
State  in  tlie  Union,  or  countiy  in  the  woi-ld,  that 
I  know  of,  to  admit  the  line  of  evidence  fi'om 
books  of  account,  but  entii'ely  on  ]irinciple  I 
woukl  not  admit  this  evidence. 

Mr.  McCarter:     Will  your   Honor  permit  me 
to  read  from  Greenleaf  on  Evidence  on  this  snb- 
40  J«ct  ? 
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The  Cdiirf  :     Certainly. 

Mr.  ]\rc'( barter:  Section  115,  Redfield's  Edi- 
tion. "  It  is  upon  the  same  ground  that  certain 
entries  made  by  tliird  person.?  are  treated  as  orio;!- 
ual  evidence.  Entries  by  third  persons  are  devis- 
ihle  into  two  sections:  first,  those  wiiich  are  made 
in  the  disoliarge  of  official  duty  and  in  tlie  course 
of  professional  einployiiient,  and  secondlv,  merely 
l)rivate  entries,  etc."  (reading).  I  may  call  your  ij-^ 
Honor's  attention  to  one  illustration  that  often 
happens  in  the  course  of  our  j)raetiee,  and  that  is 
to  find  t)ut  the  date  when  a  person  was  bmn  it 
has  constantly  been  the  practice  to  re.^ort  to  phy- 
sicians' books  wliei'e  a  record  is  contained  of  the 
charge  for  attending  the  mother  of  the  person  in 
the  sickness,  as  one  of  tiie  means  of  determining 
the  date  when  a  person  is  born.  And  these  are 
original  entries  made  in  the  course  of  a  man's 
employment,  where  it  was  liis  duty  to  make  them  oq 
right.  They  come,  it  seems  to  me,  clearly  within 
section  115,of  Greenleaf  on  Evidence.  They  do  nut 
stand  exactly  on  the  same  doctrine  as  the  admis- 
sion of  merchants'  books  to  |)rove  th(^  delivery  of 
goods.  It  is  not  to  oi'ove  the  deli\'ery  of  goods 
to  third  parties,  or  to  bind  a  third  pai'ty  ;  it  is  a 
I'ecord  of  proceedings.  It  wouM  be  inipossii)k' 
to  recall  every  witness  who  made  these  reports  if 
tliey  were  living,  and  this  class  of  testimony  under 
section  155,  to  which  I  referred,  is  always  ad-  qq 
mittcd  as  original  evidence,  and  not  subject  to 
the  objection  of  hearsay.  We  expect  to  follow 
tills  up  by  pi'oof  of  the  man  who  actually  did  the 
work  which  made  these  results,  but  those  men  are 
not  competent  to  speak  of  the  amount  or  quantity 
of  the  results.  They  did  the  work,  and  can  tes- 
tify to  tiie  fact  that  the  work  was  done,  but  can- 
not give  the  i-esults  as  these  reports  give  them. 
But  on  the  principle  referred  to  in  Greetdeaf  it 
seems    to   me   these   are   competent    and    original    4.11 
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evidence  to  prove  what  tliey  record. 

The  Court :  Do  you  adhere  to  the  objection 
you  made  ? 

Mr.  Collins:  The  objection  jour  Honor  has 
made  I  thought  was  covered  bj  tlie  word  "  incom- 
petent." I  objected  to  it  as  incompetent,  imma 
terial  and  irrelevant,  and  I  do  make  the  objection 
to-it  wliich  your  Honor  mentioned. 

The  {'ourt :  I  think,  in  reference  to  the  proof 
in  this  case,  tlie  entries  in  these  books  of  record 
are  not  evidence.  They  would  be  in  reference 
to  the  business  of  thu  company  in  dispute  with 
its  stockholders  or  other  persons  dealinof  with  it, 
but  in  regard  to  a  company  claiming  against  it 
they  would  not  be  admissible  in  evidence.  If  I 
remember  rightly  tiie  other  side  on  the  last  trial 
offered  some  such  evidence  wliicli  I  rejected  ;  I 
am  not  quite  sure  about  that. 

Mr.  McCarter  :  No,  sir  ;  we  tried  very  hai'd 
to  get  their  furnace  books  heie,  but  they  were  not 
produced. 

Mr.  Collins:     They  were  here. 

The  Court:  I  may  be  in  erroi-  when  I  say 
they  were  offered. 

Mr.  McCarter :  We  respectfully  ask  an  ex- 
ception to  this  rulliiig? 

The  Court:     Take  an  exception. 

To  -sffliicli  ruling  ttie  plaintiff's  coun- 
sel prays  an  Exception,  and  th.at  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

-W.   J.  MAGIB,  l^p 

/.  5.  C. 
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Mr.  R.  H.  McCiirter:  I  would  like  to  have 
this  package  of  reports  in  some  way  fastened 
together  so  they  can  be  identified  by  an  exhibit 
mark.  Will  the  Court  permit  the  three  books 
which  the  witness  has  produced,  to  be  marked 
for  identification  ?  We  do  not  propose  to  offer 
them  now,  but  at  a  later  stage  when  they  become 
competent  we  will  offer  them,  and  desire  them  to 
be  ideiititied. 

Tiie  reports  referred   to  are  fastened  in  a  pack-   10 
age  and  marked  *'  Robertson  A "  for  identifica- 
tion, and  the  books  are  marked  respectively  "  Rob- 
ertson B,  C  and  D  for  identification." 


GEORGE  C.  STONE,  sworn  for  tlie  plaintiff. 
Direct  examination  by  Mr.  Robert  H.  McCarter  : 
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Q.  What  is  your  age  ? 

A.  Thirty- -five. 

Q.  What  is  your  business  ? 

A.  I  am  a  chemist  and  metallurgist;  I  have  charge  of 
the  furnaces  of  tiie  New  Jersey  Zinc  &  Iron  Company. 

Q.  How  long  have  you  been  in  their  employ? 

A.  I  have  been  with  them  since  1882. 

Q.  What  has  been  your  education  as  a  chemist  and  met- 
allurgist? 

A.  I  studied  chemistry  and  metallurgy  in  the  School  of 
Mines,  Columbia  College,  and  graduated  in  1879.  For  two 
years  I  was  out  in  St.  Louis,  and  studied  my  profession  ;  I 
there  became  acquainted  with  the  process  of  analyzing  zinc 
ore  and  the  manufacture  of  zinc,  but  my  principal  attention 
there  was  devoted  to  iron  work.  I  then  came  with  the 
New  Jersey  Zinc  &  Iron  Company,  as  chemist,  and  after- 
wards had  charge  of  the  blast  furnace,  and  for  the  last  year 
or  more  I  have  had  ciinrge  of  the  oxide  furnace  as  well ; 
for  several  years  I  have  had  a  great  deal  to  do  with  the 
oxide  fnrnac^.  though  not  formally  in  charge.  ^q 
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Q.  Are  \'0u  a  memher  of  any  assopiation  ? 

A.  I  belong  to  tlie  Institute  of  Mining  Engineers,  and 
the  American  Clieniical  Society,  the  St.  Louis  Academy  of 
Science,  and  tlie  School  of  Mines  Chemical  Society. 

Q.  Referring  now  more  particularly  to  your  work  with 
the  phiintiii  in  this  suit,  have  you  during  your  employment 
ever  assisted  in  the  \vorki:ig  of  these  ores? 

A.  I  have  during  the  entire  time,   manj'  thousand  tons. 

Q.  Did  you  in  1889  take  some  samples  of  ores  at 
Bel  vide  re? 

A.  1  did.  I  was  directed  l)y  Mr.  Clark  to  go  there  and 
take  sam])les  of  ores. 

Q.  Who  was  Mr.  Clark? 

A  President  of  the  New  Jerse\-  Zinc  &  Iron  Company 
at  that  time. 

Q.  He  is  dead  now  '. 

A.  He  is  dead  now.  At  the  same  time  I  wiote  to  Mr. 
Pierce  and  asked  him  to  take  the  numbers  of  the  cars 
loaded  at  Franklin,  and  I  took  the  samples  at  Belvidere, 
taking  the  numbers  of  the  cars  at  the  same  time,  and  com- 
pared them  with  him  afterwards.  And  in  March,  1890,  I 
have  a  letter  marked  for  indentitication  from  Mr.  Pierce, 
in  which  lie  acknowledges  the  receipt  of  my  letter  request- 
ing him  to  take  the  numbers  of  the  cai's. 

Q.  That  is  the  letter  Mi-.  Pierce  had  this  morning? 

A.  Yes,    sir;    marked    for   indentification  on   the  back. 
And  in  March,  1890,  I  wrote  to  Mr.  IMerce  asking  him  if  lie 
still  had  his   list    of   the    numbers,    and    lie   sent    me    this 
answer,  giving  the  numbers, 
on        Q.  That  is  also  marked  for  indetifieation  ? 

A.  By  Mr.  Pierce.  I  took  the  samples  and  brought 
them  to  Newark  and  analyzed  them. 

Q.  Where  did  3'ou  find  them  at  Belvidere  ? 

A.  On  the  cars  of  the  Lehigh  &  Hudson  Railroad. 

Q.  Where  had  those  cars  come  from  ? 

A.  I  could  not  say  of  my  own  knowledge,  I  presume 
from  Fi-aidclin,  from  the  character  of  the  ore. 

Q.  To  whom  where  they  consigned,  do  you   knuw  that? 

A.  I  am  not  cei-tain. 
40       Q.  And  what  numbers  did  they  bear? 
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A.  On  Jann;irv  2tl,  cars  Nos.  19,  29  and  37;  Janiian- 
3d.  Nus.  7.  -to,  27,  184;  on  the  4tli,  Nos.  1.  602,  11,  12,  26 
Mi;d  34;  on  the  5tli,  Xos.  9.  31,  13,  22;  on  tlie  7tli,  Nos. 
fiUO  and  18;  on  the  8tli,  Nos.  50  and  38;  on  tlie  9tli,  Nos. 
3,  27,  24  ;  on  the  10th,  No.  36. 

Q.  Wliat  did  j'on  do  witli  the  samples  tliat  you  took  from 
tliose  cars  ? 

A.  I  made  analysis  of  each  sample.  One  sample  I  found 
Mr.  Pierce  had  not  tlie  numlier  of  the  ear,  and  that  was 
not  analyzed.  \Q 

Q.  Did  tiie  nuinl)ers  of  the  cars  that  you  took  tJiese 
samples  from,  correspond  with  the  numbers — 

A.  Correspond  with  the  numbers  that  Mr.  Pierce  took  at 
Franklin,  with  the  e.xception  of  tiiat  one  lot  that  was  not 
analyzed. 

Q.  You  made  analysis  of  all  the  other  cars  that  Mr. 
Pierce  had  the  numbers  ? 

A.   Of  all  the  other  lots  ;  Ten  samples  in  all. 

Q.  Have  you  a  schedule  of  that  analysis? 

A.   I  iiave.     It  is  my  bo.K  tliat  I\[r.  Cook  brought  up  stairs.   20 

(Paper  handed  witness.)     This  is    the    table   of 
the  analy.-is  of  the  P>eividere  samples. 

Q.  Just  hold  that  up  to  the  counsel  and  juiT,  and  tell  us 
now  what  that  table  displays? 

A.  In  this  upper  section  the  first  column  is  the  name  of 
the  constituents  of  the  ores.  These  columns,  the  numbers 
above  are  the  numbers  of  the  samples,  and  these  the  pro- 
portion of  each  ingredient  in  the  ore,  that  sample.  The  30 
last  column  is  the  average  allowing  for  different  samples. 
In  this  second  section  headed  "  Probably  mineral  com- 
positioti,"  is  included  every  analysis  of  franklinire  taken 
from  this  ore,  the  probable  proportion  of  franklinite,  silicate 
of  zinc,  carbonate  of  lime  and  other  minerals  taken  from 
those  ores. 

Q.  What  is  the  last  ? 

A.  The  last  section  is,  regarding  the  total  amount  of  oxide 
of  zinc  in  the  ore  as  100,  the  last  section  gives  the  propor- 
tion of  that  there  present  as  franklinite  and  as  silicate.  4n 
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Q.  Will  yoa  now,  jnst  give  ns  the  as-erages  of  tlie  iniiiei-al 
constituents  ? 

A.  The  average  of  the  ore  contained  silica  11.77,  oxide 
of  zinc  30.91,  alumna  2.01,  oxide  of  manganese  10.27, 
oxide  of  zinc  25.71,  lime  10.43,  magnesia  99,  carbonic  acid 
8.10.  The  metallic  iron  would  be  21.64,  metallic  manga- 
nese 7.91,  metallic  zinc  20.63.  The  probable  mineral 
composition  would  be  franklinite  45.59,  willemite,  24.39, 
carbonate  of  lime  18.40,  other  minerals  11.71.  The  pro- 
iQ  portion  of  oxide  of  zinc  in  the  franklinite  would  be  30.76, 
and  in  the  willemite  69.24. 

Q.  I  notice  you  speak  of  it  as  willemite,  what  is  the  other 
name  for  that?  . 

A.  Silicate  of  zinc. 

Mr.  R.  H.  McCarter  :  We  now  offer  that  tal)le 
ns  being  a  convenient  way  of  having  the  matter 
before  ns,  and  will  ask  to  have  it  marked  Exhibit 
Stone  1. 
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The  Court:     It  is  not  original  evidence;  it  is 
used  to  tabulate  the  witness'  testimony. 

Same  is  marked  Exhibit  Stone  1. 

Q.  You  have  spoken  tliere  of  red  oxide  of  zinc,  franklin- 
ite, silicate,  or  willemite  and  manganese;  won't  you  tell  us 
now — 

Mr.  Collins:     In  this  case? 

Mr.  McCarter:     Yes. 

Mr.  Collins  :     He  didn't  say  anything  about  red 
oxide. 

Q.  Well,  oxide.  Won't  you  tell  us  so  that  we  can  un- 
derstand what  you  mean  by  tliose  different  mineralogical 
terms  ? 

A.  I  had  better  illustrate  by  these  samples? 

Q.  Y^es.  any  way  you  can  that  will   exphun   to   the    jury 
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what  you  mean.     Wliat  is  franklinite  ? 

A.  Franklinite  is  a  compound  of  zinc,  iron,  manganese 
and  oxvgen  in  cei'tain  cliemical  proportions;  tlie  proportion 
of  zinc,  iron  and  manganese  may  vary,  but  the  proportion 
of  tlie  metals  to  the  oxygen  must  be  definite.  It  is  this 
black  mineral  whicli  we  see  in  all  these  samples  of  ore. 

Q.  Wiiich  samples? 

A.  Tliose  marked  Pieiee  1,  2,  3,  4,  5,  6  and  7.  The  green 
mineral,  which  we  see  in  these,  yellowish  green — 

Q.  Which  exhibit  now  ?  20 

A.  Pierce  No.  7 ;  and  this  reddish  or  ilesh  colored, 
Pierce  No.  5,  the  green  in  No.  1,  and  this  light  greenish 
or  reddish  in  Pierce  No.  2,  are  all  the  willemite  or  silicate 
of  zinc,  wliich  is  a  compound  of  oxide  of  zinc  and    silicate. 

Q.  In  what  proportions  ? 

A.  Indefinite  proportions. 

Q.  What  is  the  proportions? 

A.  The  average  from  nearly  27  of  silica,  67  of  oxide  of 
zinc,  and  the  balance  would  be  oxide  of  manganese;  tliey 
always  contain  some  manganese.  oq 

Q.  You  have  called  that  willemite,  is  that  simply  an. 
other  name  for — 

A.  That  is  the  scientific  name  for  the  minei'al. 

Q.  Silicate  of  zinc  ? 

A.  There  are  two  silicates  of  zinc,  this  one  is  called  wille- 
mite. The  red  oxide,  the  mineral  zincite,  is  this  bright  red 
mineral  in  this  piece.  Pierce  No.  7,  and  is  composed  of 
about  90  per  cent,  of  oxide  of  zinc — about  92  percent.,  and 
about  8  per  cent,  of  oxide  of  manganese ;  tiie  proportion  of 
the  two  varies  somewhat  in  different  samples.  I  have  pre.  39 
pared  some  diagrams  there  showing  the  proportions. 

Q.  (Witness  is  now  presented  with  a  paper.)  What  are 
they  intended  to  repi'esent? 

A.  They  are  intended  to  represent  by  tlie  colors  the  pro- 
portion of  the  different  ingredients  in  the  different  ores_ 
The  green  represents  silicate  of  zinc,  and  by  the  size  of  the 
green  is  the  proportion  iti  the  mineral  shown  ;  tiie  red  rep- 
resents oxide  of  iron.  The  brown  represents  oxide  of  man- 
ganese ;  the  blue  represents  silica.  In  tiie  franklinite  there 
would  be  the  zinc  in  this  proportion,  the   iron    in    this    an<l    41) 


86 

tlie  manganese  in  this:     (indicating  the  different  eoloiv). 

Q.  Then  in  the  franklinite — say  that  again  ;  define  tiie 
colors  ? 

A.  In  tlie  franklinite  the  green  represents  oxide  of  zinc; 
the  red,  oxide  of  iron  ;  the  brown,  oxide  of  manganese.  The 
same  colors  would  lepresent  the  same  things  in  the  wille- 
:nite  ;  and  the  bine  represents  the  silica.  Silica  does  not 
occur  in  the  franklinite  or  zincite. 

Q.  Zincite  is  the  otlier  name  for  what? 
-.^       A.    Red  oxide  of  zinc. 

Q.  That  is  right.  Tell  us  exactly  again  wliat  that  is  in- 
tended to  represent  ? 

A.  Tiie  proportions  of  the  different  ingredients  in  aver- 
age samples  of  tiiese  minerals. 

Q.  They  don't  occur  separate,  like  that  ? 

A.   No,  not  separate  ;  but  if  you  should  pick  them  out  and 

lay  them  side  by  side,  the  zinc  would  cover  this  much  space 

occupied  by  the  green  ;  the  oxide  of  iron  would  cover    the 

space  occupied    by    the    red,    and    the  oxide   of  manganese 

oQ   would  occupy  the  space  covered  by  the  brown? 

Q.  Won't  you  tell  us  befoi'e  we  leave  that  and  have  that 
marked,  the  difference,  or  rather  what  you  mean  by  chem- 
ically combined  and  by  mechanically  combined? 

A.  Where  two  substances  are  chemically  combined  they 
cannot  be  separated  by  any  mechanical  process  ;  you  cannot 
get  them  apart  or  divide  them  in  any  way  meciinnically  ;  it 
must  be  done  by  chemical  action.  A  mechanical  mixture 
you  can  split  apart. 
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Bv  the  Court 


Q.   You  said  that  was  an  average  sample  ? 
A.  Yes,  sir. 

Q.  Then  some  samples  of  franklinite  would    vary    from 
tliat? 

A.  The  proportion  in  the  ore. 
Q.  In   both  ways  ? 
A.  Yes,  sir. 

Q.    But  the  ingredients  would  be  the  sume  ? 
40       A.  The  ingredients  would  be  the   same;  tlie  proportions 
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of  tlie  ore  are — 

Mr.  T.  N.  McCarter :  The  Court  and  the  wit- 
ness botli  refer  to  the  mineral  fraiiklinite? 

The  Witness  :  Tlie  mineral  franklinite.  This 
is  really  a  pure  specimen,  as  pure  as  tliey  can  be 
gotten  out. 

Paper  siiown  witness,  marked  Exhibit  Stone 
No.  2. 

Further  direct : 

Q.  Tell  the  jury  what  you  mean  by  the  mineral,  and  by 
the  ore;  by  the  mineral  fraidvlinite  and  by  the  ore  frank- 
linite  ? 

A.  The  mineral  fraiiklinite,  is  a  definite  chemical  com- 
pound. If  I  used  the  ex]iression  "franklinite  ore,"  I 
would  mean  an  ore  in  which  the  mineral  franklinite  was 
the  valuable  ingredient,  practically  the  only  one  ;  it  would 
not  necessarily  be  pure  mineral,  but  a  mineral  probablj' 
mixed  witli  some  rock  wiiich  would  not  liave  value. 

Q.  Now,  you  have  a  third  diagram  there  ? 

A.  That  is  showing  the  proportion  of  the  tliree  valuable 
mitierals  in  the  ore  from  tiie  Taylor  mine,  and  in  the  ore, 
from  the  Belvidere  samples.  In  this,  tlie  black  represents 
franlvlmite  ;  the  red,  the  zincite  ;  the  green,  the    wiliemite. 

By  tlie  Court : 

Q.  That  is  from  tiie  samples  that  you  took  ? 

A.  Samples  I  took  at  Belvidere  ;  and  the  Taylor  Mine  is 
from  the  average  of  a  number  of  analyses  made  during  tlie 
last  twelve  years  at  the  works  in  Newark. 

Further  dir/ct  : 
Q.    And  that  is  then  a  comparison    between    tiie    Taylor 
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A.  Tlie  ore  from  the  Taylor  mine  wliicli  we  are  working 
now. 

Q.  And  tlie  Belvidei'e  sairi])les  ? 

A.  The  Belvidere  samples. 

Q.  Shipped  by  the  defendant  ? 

A.  Shipped  by  the  defendant. 

Q.  Now,  hold  tliat  up  again.  The  top  one  represents 
which,  the  Taylor  mine? 

A.  The  Belvidere  samples,  and  the  lower  one  the  ore 
j„  from  the  Taylor  mine  ;  the  proportion  of  these  three  min- 
erals in  the  ore. 

Mr.  R.  H.  McCarter  :     I  will  have  tliat  marked. 

By  the  Court : 

Q.  The  ores  are  what  ? 

A.  Franklinite,  willeniite  and  zincite;  the  zincite.  red 
oxide,  the  willemite,  the  silicate. 

F^irther  direct : 

Q'.   Both  of  which  are  what  kind  of  ores? 
A.  Zinc  ores. 

Mr.  McCarter:     I  will  have  that  marked  Stone 
No.  3. 

Said  paper  marked  Exhibit  Stone  ISo.  3. 

Q.  I  notice  on  this  Stone  Exhibit  No.  I  an  item  "other 
minerals,"  what  have  von  included  in  that  category  ? 

A.  It  is  all  minerals  other  than  franklinite,  willemite  and 
bi-carbonate  of  lime;  there  are  two  silicates  of  manganese 
down  there,  and  about  40  or  50  diiferent  minerals,  any  of 
which  may  occur  in  any  part  of  the  ore,  but  most  of  them 
in  smail  quantities;  granite  and  trap  would  probably  be  the 
principal  ones. 

Q.  Now,  I  will  come  back  to  the  question  I    put    to  yon 

before,  and  ask    you    wliether    since    this    controversy  has 

4Q   arisen,  you  have  had  means  of  becoming  familiar    witii  the 
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ore  tliat  is  mined  by  the  defendants,    and    its    composition, 
and  if  so,  bow  ? 

A.  I  have  become  familiar,  by  the  analysis  of  these 
Belvidere  samples,  by  seeing  their  stock  piles  and  by  hear- 
ing the  witnesses  in  the  last  trial  of  this  case  describe  the 
ore. 

Q.  The  witness  of  the  defendant  \ 

A.  Yes,  sir ;  and  there  was  another  sample  of  the  ore 
wliicli  I  analyzed  which  I  received  from  Mr.  Pierce,  which 
lie  and  the  witness  Flynn  referred  to.  10 

Q.  How  do  tiiey  compare,  the  ores  of  the  defendant 
with  the  ore  of  the  soutii  end  of  Mine  Hill  ? 

A.  They  are  similar  ores;  they  contain  the  same  minerals 
ii>  sliglitly  varying  proportions,  bnt  there  is  no  more  varia- 
tion between  the  average  of  the  Taylor  ore  as  I  have  seen 
it,  from  the  ore  at  the  other  end  of  the  hill  tlian  there  is 
in  individual  samples  of  ore  from  one  part  of  the  hill. 

Q.  What  is  made  in  the  works  of  your  company  from 
the  one  you  get  from  the  south  end  of  Mine  Hill  ? 

A.  We  make  oxide  of  zinc,    this    white   powder   in    the  20 
bottle  marked  oxide  of  zinc  and  spelter,    metallic    zinc,    of 
which  this  is  a  small  piece  (exhibiting  sample),    and   spieg- 
lesen,  of  which  there  is  a  sample  in   that    box    done    up    in 
])apcr  right  on  the  top. 

Ml'.  Parker :  Your  Honor  understands  the 
same  objection  is  taken  as  to  what  is  now  done 
with  the  ores  as  being  too  remote  in  point  of  time. 

Mr.  Collins  :     We  do  make  the  objection — your  30 
Honor  admits  it? 

The  Court :  Your  objection  is  that  it  is  incom- 
petent to  show  the  product  and  manufacture  at 
the  present  time  ? 

Mr.  Collins  :     Yes,  sir. 

The  Con  It :  From  what  ore  are  you  now 
sliowing  the  product?  ^,. 
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Mr.  Griggs:     The  vein  in  question. 

Mr.  R.  li.  McCarter:  From  the  vein  in  ques- 
tion, south  of  Mine  Hill,  was  the  question  I   pnt  ? 

Mr.  Griggs  :  Tiie  witness  has  testified  that  the 
ores  are  siiniliar  from  the  Taylor  mine  opening 
and  the  other  vein. 

The  Court :     So  I  understand,  but   I   thought. 
10  however,  that  the  question  has  been  limited  to  the 

])roduet  at  some  particular  part  of  the  vein. 

Mr.  R.  H.  McCarter:  I  asked  liim  what  the 
plaintiff's  make  at  Newark  from  the  ore  they  re- 
ceive from  this  vein  ? 

The  Court :  Very  well,  I  will  take  it.  Take 
your  exception. 
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Mr.  Parker:  Your  Honor  understands  the  rea- 
son of  my  objection  simpl}'  on  the  point  of  timet 
that  it  is  too  remote. 

The  Court:  I  will  considor  it  made  for  that 
purpose,  and  mj'  notes  will  so  show  it. 

The  Witness:  I  have  answered  as  to  the  o.xide 
of  zinc  and  spelter.  Tliese  that  I  now  produce 
are  two  samples  of  spiegleisen  :  the  smaller  is  of  a 
low  gi'ade,  and  the  otlier  is  of  a  higher  grade. 

Q.  What  do  you  mean  by  a  high  and  alow  grade? 

A.  The  grade  depends  upon  the  percentage  of  manga- 
nese it  contains  ;  the  higher  the  percentage  of  manganese, 
the  higher  the  grade. 

Q.  What  is  that  sample  which  you  call  spelter  ? 

A.  Metallic  zinc.  That  sample  is  marked  "  M.  J.  Z.  & 
I.  Co." 

Q.  Is  it  the  ordinary  metallic  zinc  of  commerce? 

A.  Yes,  sir;  it  was  cast  in  that  size  so  as  not  to  have   to 
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carry  a  forty-poiiiic]  slab  up  here. 

Q.  Wliat  is  it  commonly  used  for,  this  metallic  zinc? 

A.  A  large  part  of  it  is  used  for  making  brass  for  cart- 
ridges, and  a  large  part  for  etchers'  plates  for  newspaper 
printing;  that  is  the  spelter  we  make  ;  it  is  also  used  in  gal- 
vanizing, making  galvanized  iron  and  rolled  sheet  iron,  etc.» 
and  in  making  brass. 

Q.  What  is  the  powder  you  liave  called  the  white  oxide 
of  zinc,  used  for  ? 

A.   Mainly  for  paint.  ^q 

Mr.  R.  H.  McCarter  :  We  offer  these  samples 
produced  by  Mr.  Stone — tiie  bottle  of  white  oxide 
of  zinc,  the  specimen  of  metallic  zinc  or  spelter, 
and  the  two  samples  of  spiegleisen. 

Mr.  Collins  :     Same  oljjection. 

The  Court  :     They  are  admitted. 

Mr.  Collins  :     We  praj'  exception.  20 

Mr.  R.  11.  McCarter:  The  bottle  will  be 
marked  Stone  Exhibit  No.  4,  the  spelter  will  be 
Stone  Exhibit  No.  5,  the  large  piece  of  spieglisenj 
Stone  Exhibit  No.  3,  and  the  small  piece,  Stone 
Exhibit  No.  7. 

Bv  Mr.  T.  N.  McCarter  : 
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Q.  I  would  like  to  have  tlie  witness  state  what  specimen 
of  spiegleisen  is  the  high  grade,  and  which  the  low  ? 

A.  The  larger  specimen,  the  square  one,  is  the  high 
grade. 


Further  direct  : 

Q.    Do  you  know  what  the  defendants  iu  this  suit  manu- 
facture from  the  ore  ? 
A.  I  do. 
Q.   Wliat  do  they  make?  •  ^.q 
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A.  The  same  products  as  we  do. 

Mr.  Parker  :     We  make  the  same  objection   as 
being  too  remote. 

(Same  ruling  and  exception.) 

Q.  The  same  products  as  you  do  ? 

A.  Yes  sir  ;  the  three  products. 

Q.  Where  are  their  works? 
10       A.  At  Bethlehem. 

Q.  In  the  State  of  Pennsylvania? 

A.  Yes,  sir. 

Q.  From  yonr  familiarity  with  it  and  knowledge  of  the 
ores  that  are  mined  and  used  by  the  two  companies,  what 
would  you  say  as  to  their  being  a  difference  or  a  similarity 
in  the  treatment  required  to  produce  the  products : 

Mr.  Collins  :     Objected  to  as  irrelevant. 

20  Mr.  P.  II.  McCarter  :     The  object  of  the  ques 

tion  is  to  show  that  the  ores  are  similar  at  the 
start,  are  treated  in  a  similar  manner  and  produce 
the  snme  results. 

The  Court :     Does    he    know    how     they   are 
treated  ? 

Mr.  McCarter:     Perliaps  I  will  ask  him. 

Q.  Are  you  familiar  with  that  ? 
30        A.  I  have  been  in  the  works  at  Bethlehem  and  seen  how 
the  ores  are  treated  there. 

Q.  I  will  ask  you  now,  whether,  both  from  your  acquaint- 
ance with  the  works  of  the  defendants  and  from  your 
knowledge  of  the  character  of  the  ores  used  by  them  and 
the  necesrary  methods  of  treatment  of  them,  whether  their 
method  varies  from  or  is  essentially  the  same  as  the  method 
used  by  your  company  in  making  the  product? 

Mr.  Collins  :     I  do  not  see  the  relevancy  of  that 
^Q  questir)n. 


Tlie  Court :  He  lias  seen  tlieni  and  can  tell 
whether  they  are  alike  or  not. 

Q.   IJow  do  the  defendants  make  their  product? 

Mr.  Parker :     Same  ohjection  as  to  remoteness. 

Tiie  Court :     Cei'tainly,  take  your  exception, 

A.  In  the  same  way  as  we  treat  them  ;  thei'e  is  a  sliifht 
difference  in  detail,  hut  the  process  is  essentially  the  same.   10 

Q.  What  is  the  method  and  treatment  in  use  by  your 
company  for  the  production  now  of  one  of  these  products  1 
Take  tlie  first,  the  white  ozide  :  Describe  it  fi'om  the  ar- 
rival of  the  ore  at  the  works  at  Newark  ? 

A.  The  ore  is  crushed,  mixed  with  fine  coal  and  spread 
on  a  layer  of  burning  coal,  on  a  gi-ate  in  a  furnace ;  in  that 
furnace  the  zinc  is  reduced  and  driven  off  as  a  vapor  and 
carried  through  pipes  above  tiie  furnace  in  which  it  burns 
with  a  brigiit  green  flame,  forming  oxide  of  zinc,  which  is 
carried  by  fans  over  in  another  building,  in  which  there  is  a  20 
long  series  of  pipes,  from  wiiich  iiang  cotton  bags  ;  the  gas 
of  the  furnace  passes  out  through  the  bag  and  the  oxide  of 
zinc  is  caught  in  it  and  collected  twice  a  day,  packed  in 
barrels  and  shipped. 

Mr.  Parker:  I  did  not  interrupt  the  witness 
to  make  the  objection,  as  he  had  started  to  answer. 

If  my  objection  as  to  remoteness  can  apply  to 
this  whole  line  of  examination  as  to  the  manufac- 
ture, I  shall  not  be  ubiiged  to  object  to  each  ques-  ^0 
tion. 

The  Court:  If  the  only  objection  is  as  to  the 
remoteness  of  time,  I  shall  have  to  admit  it,  and 
I  will  give  you  your  exception. 

Mr.  Parkei':  Yes,  as  to  the  method  of  work- 
ing. 

Q.   You  have  now  produced  the  white  oxide?  ^0 
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A.  Yes,  sir.  The  material  wiiich  is  left  in  those  fur- 
naces consisting  of  the  iron,  and  man£;anese  and  the  ina- 
purities  in  general  of  tlie  ore  is  partially  melted,  so  that  it 
holds  together  as  a  clinker  or  residinm,  and  that  is  taken  to 
an  ordinary  blast  furnace  and  worked  to  make  tliis  spiegiei- 
sen  ;  tiie  zinc  that  is  left  in  that  is  driven  off  in  that  fur- 
nace and  partially  collected  in  the  flues  and  dust  catchei'S, 
and  that  is  used  in  the  Belgium  furnaces  for  making  the 
spelter,  the  metallic  zinc. 
^^  Q.  You  liave  spoken  of  the  Belgian  furnace ;  won't  you 
give  us  a  brief  description  of  that  furnace  from  3'our 
knowledge  and  information  on  the  subject — tell  us  how 
long  it  has  been  in  operation  '( 

A.  The  Belgian  furnaces  were  first  worked  veiy  early 
in  the  century — I  think,  before  1820;  they  consist  of  a 
large  chamber  with  a  fireplace  in  tlie  lower  part ;  the 
front  and  back  walls  are  made  of  a  series  or  shelves,  and 
on  those  shelves  the  retorts,  which  are  fire  clay  tubes, 
closed  at  one  end,  rest,  so  tliat  the  open  end  is  lower  than 
an  the  closed  end.  The  retorts  are  tilled  with  a  mixture  of 
the  ore,  or  in  our  ease  the  oxide,  and  fine  coal,  and  in  the 
mouth  of  the  retort  is  put  a  short  clay  cone,  so  that  it 
makes  an  angle  with  the  retort ;  the  fire  is  then  urged  so 
as  to  heat  the  furnace  strongly,  the  zinc  is  reduced  and 
runs  to  the  front  of  the  retort,  part  of  it  is  burnt  and 
wasied,  and  part  of  it  collected  there  and  drawn  off  in 
ladles  and  cast  in  slabs.  Tliat  is  the  process  that  was  in- 
vented in  the  early  part  of  the  century  was  worked  then, 
an(l  has  been  worked  to  the  present  day  without  auy  essen- 
3Q   tial  change. 

Q.  For  what   purpose  was  the  Belgian  furnace   used    as 
early  as  1820  ? 

A.  To  make  metallic  zinc. 

Q.  For  what  purpose  has  it  since  been  used  ? 

A.  To  make  metallic  zinc;  for  no  other  purpose. 

Q.  Has  there  been  any  essential  change  in  the  character 
of  tlie  furnace  since  then  ? 

A.  None  at  all,  sir. 

Q.  Or  any  difference  or  change  in  its  operation  ? 
40       A.  The  furnace  and  the  metliod  of  woiking  are  the  same 
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now,  essentially,  as  they  were  tiien. 

A.  Are  yon  acquainted  with  the  market  value  of  tliis 
white  oxide  powder  and  of  the  spelter  ? 

A.  In  a  general  way. 

Q.  Also  of  the  speigle? 

A.  Yes,  sir. 

Q.  How  does  the  market  value  of  the  oxide  and  spelter 
compare  with  the  vahie  of  the  speijjleisen  ? 

A.  That  is  the  vahie  of  the  two  tliat  we  j^'et  from  a  cer- 
tain amount  of  ore.  10 

Mr.  i'arker:  Are  you  speaking  of  present 
value?  If  it  he  present  value,  we  make  the  oh- 
jection  as  before. 

The  Court :  It  seems  to  me  that  is  objection- 
able. 
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Mr.  R.  11.  McCarter :  My  idea  is  to  show  that 
the  zinc  product  obtained  from  this  ore  has  some 
four  times  the  value  of  the  speigleisen  or  iron 
product,  and  that  the  principal  market  value  is  in 
the  zinc,  the  iron  being  a  mere  by-product,  and 
that  the  principal  constituent  and  product  of  this 
ore,  is  the  zinc,  from  start  to  finish. 

The  Court:  That  perhaps  raises  tiie  question 
now,  which  was  opened  yesterday,  as  to  what  line 
this  case  is  to  be  tried  on.  If  it  is  to  be  tried  on 
the  line  of  Judge  Dixon's  opinion,  I  understand 
a  quesvion  of  this  sort  must  be  directed  to  the  30 
year  1848,  or  near  that  period ;  if  not,  this  may 
be  competent. 

After  all  the  consideration  I  have  been  able  to 
give  to  it,  I  have  determined  I  must  adhere  to 
the  line  tixid  in  the  opinion.  I  can  tind  no 
other  way  to  interpret  the  conclusions  of  the 
Court  of  Errors  than  as  in  his  opinion,  and  of 
course  those  conclusions  I  must  loyally  follow  ; 
I    can    neither    doubt    them    nor   cricieise.       The   4,0 
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suggestion  tliat  the  decision  of  tlie  Court  of 
Errors  may  Lave  been  upon  the  question  of  non- 
suit on  the  gi-ound  tliat  the  action  of  trover  would 
Tiot  lie,  I  cannot  entertain.  Judge  Dixon  said 
a  non-suit  ought  not  to  be  granted  for  that  reason, 
and  he  declared  that  an  action  of  tro\er  would 
lie  under  certain  circumstances.  The  Chief 
Justice  said  it  would  never  lie,  appai-entlj, 
or  lie  said  it  would  not  lie  in  this  case. 
Judge  Depue  said  it  would  lie  under  those 
circumstances.  The  Chief  Justice  and  Judge 
Depue  dissented  tlierefor  from  Judge  Dixon's 
and  I  think  I  ought  to  infer,  that  had  the  other 
judges  dissented  from  Judge  Dixon's  opinion  in 
that  respect  tiiey  would  have  expressed  it.  There- 
fore, I  think  it  must  be  considei-ed  as  determining 
the  case  upon  the  lines  of  Judire  Dixon's  opinion, 
which  held  that  the  judgment  should  have  been  re- 
versed because  of  ei'roi' in  the  rejection  of  evidence 
in  two  lines,  first,  because  evidence  was  rejected 
tending  to  show  that  the  defendant  in  the  Trover 
suit  when  it  severed  the  ores  from  the  vein  was  in 
an  adverse  possession,  he  said  I  ought  to  have  ad- 
mitted that.  The  otiier  was  that  I  did  not  admit 
evidence  tending  to  show  what  the  deed  pointed — 
(reading  from  opinion)  "  offered  to  prove  that 
in  1848,"  &c.  I  think  therefore  the  Court 
of  Errors  held  that  that  line  of  evidence  was  coin- 
petent.  The  decree  of  1862  was  held  by  Judge 
Dixon  to  conclusively  fix  the  construction  of  the 
deed  from  the  Sussex  Company  to  the  New 
Jersey  Zinc  Company,  the  construction  binding, 
he  said,  upon  the  Court,  and  became,  he  says,  a  part 
of  the  conveyance.  With  reference  to  the 
determination  of  the  Court  of  Errors  in  1862  with 
respect  to  the  character  of  this  vein,  he  declared 
that  the  decree  was  neither  conclusive  or  evidential. 
He  admitted  that  it  did  adjudge  the  vein  in  dis- 
pute to  be  zinc  ore.  Now,  as  I  have  said,  1  can- 
not doubt  or  criticise  tlie  determination   of  tliat 
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Court,  and  I  do  not  ventiiie  to  eay  it  is  open  to 
tlie  criticism  tliat  was  made  yesterday,  tliat  to  a 
certain  extent  tliat  undertook  a  new  construction 
of  the  deed  wiiicii  iiave  been  previously  been  con- 
strued by  the  same  decree,  the  other  deed, 
I  must  assume  that  as  to  any  determination  with 
respect  to  the  nature  of  the  vein  in  tlie  way 
of  a  construction  of  tliat  first  deed,  it  was  not  con- 
clusive and  not  even  evidential.  He  declared 
what  the  deed  meant,  the  deed  of  1848 ;  he  ia 
declared  what  passed  and  what  evidence  should 
be  admitted  to  point  out  what  it  passed.  I  think 
that  determination  I  must  follow.  Now,  coming 
to  that  conclusion,  this  evidence  now  proposed  to 
be  offered  relates  to  the  commercial  value  of  this 
material  at  tlie  present  time,  or  within  a  very 
recent  date  ;  while  I  think  it  should  be  directed 
to  the  year  of  the  date  of  that  deed,  or  some  year 
near  that  time  ;  I  would  not  limit  it,  as  I  did  not 
before,  to  that  precise  time,  but  to  any  period  an 
neir  that  time  from  wliicii  an  interence  can  be 
drawn  that  the  disclosure  would  indicate  what  it 
was  at  that  time. 

You  may  take  your  exception  i>entlenieu. 

Mr.  McC'arter:     Yes,  sir. 

Q.  When  did  the  product  of  this  ore  known  as  speig- 
leisen  first  have  a  commercial  value  ? 

A.  The  iron  made  from  these  ores,  in  1854,  I  think  first, 
was  of  a  low  grade  spieele  and  was  sold,  that  is  the  earliest 
I  know  of  any  being  made  here  in  this  country. 

Q.   When  did  the  iron  made  anywhere — 

A.  The  spiegleisf  n,  a  regular  comniorcial  product,  with  a 
known  value  was  first  made  when  the  Bessemer  product  of 
making  steel  came  out  along  in  186",  somewliere. 

Q.  Is,  or  is  not  this  spiegleisen  peculiai'ly  adapted  to  use 
in  what  is  known  as  the  Bessemer  process  of  making  steels 

A.  It  is  necessary  in  that  product. 

Q.  Prior  to  that  time    did    it    have    any    peculiar    com 
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morcial  Viilue  ? 

A.  It  was  used  a  little  for  making  safe  linings,  I  think, 
before  that  time,  but  it  was  a  small  matter. 

Q.  What  other  product  of  the  ore  had  a  conimercial 
value  in  18i8 ? 

A.  The  oxide  of  zinc  and  the  spelter. 

Q.  Are  you  able,  from  your  reading  and  your  acquaint- 
ance with  tlie  subject,  to  state  the  comparative  vahies  of 
tliese  three  products  at  or  about  the  year  1848? 

A.  About  tlie  year  1851  or  1852, 1  think  it  was — 

Mr.  Parker  :  Is  this  a  matter  for  an  expert,  a 
scientific  e.xpert  ? 

The  Court :  No,  not  for  a  scientific  expertj 
but  tiiis  witness  may  be  something  more  than  a 
scientific  expcit. 

Mr.  Parker:     He  is  thirty -four  years  old. 

The  Court :  He  was  not  alive  then,  of  coui'se 
the  Court  knows  that,  but  at  the  same  time  he 
might  learn  it  by  reading.  How  else  are  we 
going  to  determine?  Suppose  Judge  Dixon's 
opinion  had  been  rendered  with  reference  to  a 
deed  dated  in  the  year  1800 — 

Mr.  Parker:     I  think  under  those  circumstances 
ancient  documents  are  useful  of  tliemselves,  wlien 
30  really  matei'ial,  without  proof,  but  I  never  heard, 

I  confess,  of  the  calling  of  a  witness  to  prove  that 
he  had  read  and  found  from  hooks  that  articles 
had  a  cei'tain  price  at  a  certain  time  ;  if  it  hiis  been 
done  I  do  not  know  it. 

The  Court :     Well,  I  don't  happen  to  know   it 

myself;  but  the  question   is  adapted  to  call  out 

that  knowledge.     As   I  understand,   the  question 

is  whether  he  discovered  by  his  reading  what  the 

AQ  comparative  commercial  value  was? 
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Mr.  Parker;  Will  the  stenographer  read  the 
question. 

(The  stenogi'aplier  i-ead  tiie  question  iis  follows: 
'•Are  you  able,  from  your  reading  and  from  your 
acquaintance  with  the  subject,  to  state  the  com- 
parative value  of  these  tlii'ee  products  at  or  about 
the  year  18-1-8.'') 

The  Court :  That  is  the  only  question.  Are 
you  able  to  state  it  ? 

The  Witness:  My  reading  and  knowledge  on 
the  subject  has  given  me  a  genei'al  idea  it ;  1  could 
not  state  specifically  the  relative  values. 

The  Court:  As  this  is  something  novel,  coun] 
sel  on  the  other  side  may  cross-examine  on  his  ex- 
poi'ience  l)efore  the  question  is  admitted. 

Mr.  R.  H.  McCarter:     We  are    perfectly    will-  20 
ing  tluit  they  should. 

By  Mr.  Parker: 

Q.  AVhat  reading  and  experience  have  you  had  on  that 
subject  ? 

A.  Mainly  the  I'ecords  of  our  company,  the  pi'ices  they 
gave. 

Q.  In  what  years  ? 

A.  In  the  years  1850  and  1850. 

Q.  That  is  all,  sir.  30 

The  Court :  Ask  the  question.  Do  not  an. 
swei'  it  Mr.  Stone,  just  ask  it  and  put  it  on  the 
record.  1  do  not  tliiidv  he  has  had  sutticient  experi- 
ence to  justify  the  question. 

Q.  Are  you  able,  from  youi'  reading  and  general  knowl- 
edge on  the  sul)ject,  to  state  whether  the  white  oxide  of 
zinc  had  or  had  not  a  commercial  value  at  or  about  the  year 

1818?  40 
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A.  J  am  able. 

Q.  How  do  yon  derive  such  information  ? 

A.  From  reading  many  works  on  tlie  subject  of  oxide  of 
zinc  and  quotations  tluit  I  have  seen  about  tlint  time;  it  was 
used. 

TJie  Court:     What  time  do  I  understand? 

A.  Tliat  is,  statements  tliat  the  oxide  of   zinc    was    used 
in  painting  at  tliat  time  quite  largely. 
1"       Q.  You  don't  mean  market  quotations  then  ? 
A.  No,  sir;  not  market  quofatioiis. 

Further  direct: 

Q.  What  was  its  value? 
A.  At  tiiiit  time. 
Q.  Yes,  sir. 
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Mr.  Collins :  Same  objection.  I  don't  think 
any  knowledge  of  value  is  concerned. 

The  Court :  I  do  not  understand  that  lie  lias 
leartied  that ;  he  lias  only  learned  that  it  had  a 
commercial  value  by  reason  of  learning  by  books 
that  it  was  used. 


Q.  Yes;  what  was  the  use  you  found  it  had  at  th.it    time, 
at  or  about  that  time? 
3Q       A.  It  was  used  for  painting. 

Q.  Painting.  Did  or  did  not  metallic  zinc  or  spelter, 
from  your  knowledge  on  the  subject,  have  a  commercial 
yalue  at  or  about  the  same  time  ? 

A.  It  had. 

Q.  And  had  it  previnusto  1848? 

A.  Long  before. 

Q.  Yes.  Can  you  say  how  long  metallic  zinc,  from  your 
reading,  appears  to  have  been  used  in  the  ai-ts  ? 

A.  Back  almost  as  long  before  history,  it  has  been    used 
40  i>s  :m  alloy. 
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Mr.  Griggs  : 

Q.  An  alloy  with  what? 

A.  Copper,  to  make  brass  or  bronze. 

Mr.  Mcf'arter: 

Q.  Do  3-ou  know  about  when  metallic  zinc  was  first  made 
in  this  country  ? 

A.  The  first  that  I  know  it  being  made  was  made  in 
1835  or  1836,  made  by  the  Government. 

Q.  And  where  did  they  obtain  the  ore  for  that  manufac- 
ture ? 

A.  From  Sussex  County,  New  Jersey,  as    I   undei-stand. 

Q.  I  show  you  a  mark,  '•  Weights  and  Measures,"  (indicat- 
ing on  the  map)  ? 

A.  Weights  and  Measures  opening? 

Q.  Yes.  Do  you  know  from  your  reading  concerning, 
and  history  of  this  country,  how  that  opening  denominated 
on  that  map  ''"Weigiits  and  Measures,"  derived  its  name? 

Mr.  Parker:  One  minute.  Will  you  prove 
first  what  reading  he  has.  I  tliink  tiie  books  may 
be  evidence,  it  seems  to  me  that  as  ancient  docu- 
ments, books  pul)lished  over  thirty  years  ago, 
Hasslei''s  Reports,  such  as  wei'e  produced  here  be- 
fore your  Honor  at  the  last  trial  rhat  siiow  exact]  v 
what  ore  was  used,  may  be  evidence;  but  for  a 
witness  to  come  here,  an  employe  of  the  other 
side,  and  try  to  suggest  that  this  was  made  out  of 
this  ore  called  franklinite  by  showing  it  came  out 
of  this  vein,  seems  to  me  entirely  incompetent, 
lie  has  no  knowledge  that  any  of  us  would  not 
have  if  the  books  were  produced  ;  let  those  be  jiro- 
duced  and  let  yuur  Honor  deal  with  that  question. 

Mr.  T.  N.  McCarter:  The  counsel  has  got  just 
the  wrong  end  of  the  story  ;  the  books  are  not  evi- 
dence, at  all  and  cannot  he  read  to  the  jnrv  as 
direct  evidence  of  what  they  record.     The  witness    i,| 
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may  give  liis  opinion  as  a  scientific  expert  on  tlie 
subject,  learned  on  tlie  subject,  and  he  may  refer 
as  autliority  for  his  opinion  to  certain  books,  and 
the  other  side  may  produce  tliem  and  cross-ex- 
amine if  they  elioose,  but  the  books  themselves 
are  not  original  evidence;  merest  hearsay;  yet 
they  may  be  the  means  by  wlucli  a  scientific  wit- 
ness may  acquire  knowledge  v^hicli  enables  him 
to  give  an  opinion.  I  do  not  know  what  the  pre- 
-|^  cise  question  is. 

(Being  so  directed  the  stenographer  repeated 
the  question  as  above). 

Mr.  T.  N.  McCnrter:  I  do  not  see  how  there 
can  be  any  objection  to  that.  If  my  friend  says 
Hassler's  books  shows  the  same  thing,  of  course 
that  heljjs  our  case. 
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Mr.  Parker :     I  did  not  sav  so.  sir 


Tlie  Court:  At  the  last  ti'ial  I  admitted  evi- 
dence of  expert  witnesses  to  a  very  large  extent,  I 
think  generally  without  objection.  It  is  clearly 
admissable  to  my  mind,  subject  to  be  changed  if 
counsel  can  convince  me  1  am  wrong,  vcith  re- 
spect to  any  scientitie  knowledge  which  would 
be  acquired  by  an  expert  from  his  examination 
of  books,  and  sucii  as  an  ordinary  man  would 
not  acquire  by  an  examination  of  those  books. 
30  Now,  tiiis   is    not    a   scientific  question  ;  this  is  a 

question,  how  a  hole  on  the  vein  acquired  a  cer- 
taiu  name.  I  think  that  is  not  the  kind  or  knowl- 
edge that  an  expeit  would  be  called  ujion  to 
pi'ove ;  that  from  this  ore  were  made  products 
which  we  do  not  know  about  except  as  we  learn 
from  experts  is  another  question.  I  think  this 
particular  question  — 

Mr.  McCarter :     ^Yill  the  Court  permit  me  one 
^.Q  suggestion.     This    is    like    a  question   of  history. 
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We  take  for  instance  tlie  building  at  Morristown, 
known  as  Wasliington's  Pleadquarters.     Nobody 
is  known  living  tiiat  liad  the  pleasure   and  honor 
of  seeing  General  Washington  occupy  those  head- 
quarters, and  yet  I  suppose  a  man   versed  in  liis- 
tory  would  be  permitted  to  give  his  opinion   that 
from  his  reading  and  knowledge    of   tiie   subject, 
that  building  acquired  its  name  and  designation  as 
Washington's    Headquarters,    because   it  is  so  re- 
garded in  history  that  AVashington  made  tiiat   his  ^j^q 
headquarters  during  the   Revolutionary  war ;  and 
otherwise  than  that  it  is  impossible  to  prove  such 
a  fact.     It  seems  to  me  tiuit  is  a  case  that  is  some, 
what  analagous,   and    would  justify  this  witness^ 
who  is  acquainted  with  this  subject,  because  it  is 
not  a  science,  it  is  part  of  the  history,  it  is  part  of 
the    knowledge  of    tlie  progress  of  manufacture, 
where  tlie  ores  are  found ;  it  is  part  of  the  general 
acquaintance  which  scientific  men  from    their    op- 
portunities of  studying  the  sitbjeet   acquire,  which    20 
common  men  do  not  acijuire,  because  they   have 
not  studied  the  subject,  and  if  they  had,  have  not 
sutticient  scientific  knowledge  to  give  an  opinion. 
Now,  here  is  a  question,  does  he  know   from  his 
reading,   knowledge  of  the  subject,  and  study  of 
this  industry,  this  mineral,  how  that  Weights  and 
Measures  opening  acquired   its    nasne  ?     It   seems 
to  me  it  is  proper  for  him  to  give  his  opiiuon. 

The  Court:  I  adhere  to  my  former  view,  but 
I  think  pei-haps  counsel  misunderstands  it  a  little.  39 
I  do  not  mean  to  be  understood  as  saying  that  a 
witness  of  experience  in  the  line  of  this  art,  or  this 
science,  could  not  give  what  he  had  learned  of 
history  of  the  art  and  science,  but  that  is  another 
thing.  Perhaps  the  history  of  the  production  of 
spelter  would  justify  his  being  asked  if  he  knew 
it,  and  that  spd Iter,  as  he  has  already  been  asked^ 
was  first  produced  in  this  country  from  Snsse.\ 
county  ore,  he  has  not  named  any  particular  spot 
vet.    "  40 
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Mr.  T.  N".  McCarter:     Tlie  Court  rules  out  this 
particular  question  ? 

The  Court :     Yes,  so  far  as  it  refers  to  liow  it 
obtained  its  name. 

Mr.  T.  N.  McCarter :     Will  your  Honor  allow 
us  an  exception  ? 

'     "ti    "^         f^ll  The  Court :     Certainl}-. 

S     c3    r- •  IjHll  - 

O    to    c3        ^— =^  Q.  When  3'ou  spoke  of  Sussex  county,  New  Jersey,  did 

.J5     to  you    have   in    mind    any  particular   part  of  this  good  big 


^ 


^    ^    •'^  „'^ 


county  ? 


B  A.  I  did. 

S 


c3    4^ 

A    -^         5  '^  Q-  Where? 

^  Objected  to. 

•^  Objection  overruled. 

p!  Mr.  Parker  :     We  respectfully  ask  an  exception. 

The  Court:     Take  an  exception,  sir. 

Q.  (Question  i-ead  ?) 

A.  I  had  iu  mind  Mine  Hill. 

Q.  Wliat  do  you  know  from  your  reading  and  learning 
on  the  subject  as  to  the  use  of  ore  from  Mine  Hill,  and  the 
derivation  from  it  of  zinc  for  the  purpose  of  making  brass 
prior  to  IS-IS? 

A.  My  reading  has  told  me  that  ore  from  the  vicinity  of 
Sparta  was  used  for  making  weights  and  measures  for  the 
Government,  and  I  have  always  understood  tiiat  the 
Weights  and  Measures  opening  had  received  its  name  from 
that  circumstance. 

The  Coui't :     That  is  a  deduction  of  the  witness. 

Mr.  R.   H.   McCarter:     Well,    you    can   strike 
^Q  that  out  "  I  have  always  understood." 
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Q.   About  wlien  <liil  tliis  occur? 

A.  The  mamifactnre  of  weiglits  and  measures? 

Q.  Yes. 

A.  About  1836. 

Q.  You  liave  said  that  you  made  down  there  and  pro- 
duced a  sample  of  the  spelter  that  you  do  make,  and  you 
de;5cribed  its  method.  Could  you  make  it  direct  from  the 
ore  without  having  first  extracted  tiie  white  oxiJe  from  it? 

Mr.  Collins:     When? 

Mr.  Parker :     We  object  to  that  question  as  di- 
rected to  the  present  time. 

The  Court :     Take    your  exception.     Answer. 

A.  We  have  made  small  amounts  of  spelter  from  the  ore 
as  received. 

Q.   How  ? 

A.  In  the  Belgian  furnace,  the  same  way  we  make  it 
from  the  oxide,  the  same  furnace,  by  the  same  method. 

Q.  Suppose  that  a  given  amount  of  ore  will  yield  100 
pounds  of  spelter,  how  much  white  oxide  of  zinc  will  it 
yield  ? 

A.  It  would  yield  120  or  130  pounds,  possibly  more. 

Q  Are  you  able  to  tell  us  how  much  speigeleisen  will  be 
derived  from  the  same  100  pounds  ot   ore  ? 
.A.  From  the  ore  that  would  make  100  poundsof  spelter  ? 

Q.  Yes.  I  mean  to  say  that  would  make  100  pounds  of 
spelter,  and  from  13i>  to  150  pounds,  I  understood  you,  of 
white  oxide,  how  much  speigeleisen  would  be  produced  from 
the  same  quantity  of  ore  ? 

A.   It  would  be  from  100  to  125  pounds. 

Tiie  Court  :     I    umlorstand   the   witness   tn   say 
from  120  to    130   poundsof  oxide,  possilily  more. 

Q.  AVliat  was  the  amount  of  white  oxide? 

A.  120  to  130. 

Q.  Can  you   tell   me  from   your  reading  and  knowledge   4.0 
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on  tlie  subject,  liow  long  tlie  process  wliicli  you  liave  in 
use  at  your  factory  in  Newark,  of  manufacture,  had  been 
invented  previous  to  1848'^ 

A.  Strictly  speaking,  tlie  process  we  use  now  was  in- 
veuted  in  1852;  tlie  process  in  use  before  that  was  essen- 
tially similar,  and  that  was  patented  as  early  as  179G. 

q".  Where? 

A.  In  England. 

Q.  Right  in  that  connection,  Mr.  Stone,  tell  us  the  dif- 
ference between  the  process  in  use  before  and  after,  about 
1852? 

A.  In  the  process  in  use  when  the  works  were  first 
started  the  ore  wastirst  mixed  with  coal  and  put  in  a  chamber 
under  the  furnace  in  a  muffler,  and  the  heat  was  applied 
by  fire  outside  of  that,  so  that  the  gasses  from  the  tire  did 
not  touch  the  ore.  In  the  present  process  coal  is  mixed 
with  the  ore,  and  that  is  put  on  a  grate  so  the  combustion 
is  in  direct  contact  with  the  ore.  It  uses  less  fuel  on  that 
account. 

Q.  And  the  change  in  process  and  economy  of  manufac- 
ture occurred  about  when  ? 

A.  It  was  about  1852,  shortly  after  the  company  started. 

Q.  Yon  are  now  speaking  of  the  )>rodiietion  of  white 
oxide,  the  powder? 

A.  Yes. 

By  the  Court : 

Q.  When  did  you  say  that  patent  was? 
30       A.  1796. 

By  Mr.  Parker : 

Q.   I  did  not  understand  what  the  patent  was  for? 
A.  The  manufacture  of  white  o.xide  of  zinc. 
Q.  And  it  was  like  what  ? 

A.  Like  the  process  used  at  first  b^'  the  New  Jersey  Zinc 
Company. 

Q.  Like  the  muffle  process? 
^Q       A.  les,  sir. 
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F'ui-ther  direct  : 

Q.  You  don't  tititl  any  change  in  the  process  of  nialcinjij 
spelter,  do  3-ou  ? 

A.  No,  no  cliange  in  tliat. 

Q.  Yon  are  now  confining  it  to  tlie  process  of  rnalcing 
white  oxide  ? 

A.  White  oxide. 

Q.  Mr.  Stone,  is  it  essential  in  manufacturing  wln'te 
oxide  from  tlie  ores  from  tliis  locality,  to  use  lime  ?  i« 

A.  it  IS  not. 

Q.  Does  the  ore  evidenced  by  the  Belvidere  samples 
shown  on  Stone  No.  1,  in  its  inannfaeture  into  white  oxide 
require  the  use  of  lime? 

A.   It  does  not;  it  already  contains  lime  enough. 

Q.  What  purpose,  Mr.  Stone,  does  the  limestone  in  the 
ore  itself,  serve  ? 

A.  It  assists  the  reduction  of  the  zinc  from  the  silicate  ; 
the  same  purpose  that  is  served   by  other  limestone  added. 

Q.  Explain  a  little  more  so  that  we  can  understand  it 
exactly  the  function  that  lime  either  in  the  ore  itself,  or 
added  to  it,  if  you  ilo,  which  you  say  is  not  necessaiy  in 
reducing  the  ore,  and  tell  us  iiow  long  lime  has  been  known 
and  used  for  such  a  process? 

A.  Lime  has  been  used  for  many  years  back,  in  the  last 
Century  probably,  as  a  flux  for  various  ores;  for  zinc  ores 
it  has  been  used  in  the  early  part  of  this  centui-y  certaiidy. 
Its  action  is,  when  the  oxide  of  zinc  combined  with  silica 
is  ])nt  in  the  furnace  with  lime,  the  silica  combines  with 
the  lime,  leaving  the  oxide  free  ;  free  oxide  is  moi'e  readily 
reduced,  is  reduced  at  a  lower  temperatiTre  than  that  which 
is  combined  with  silica.  By  adding  lime  you  can  do  it  in 
a  furnace  in  which  there  is  less  heat. 

Q.  It  is  used  in  many  metalurgical  processes,  is  it  not  ? 

A.  It  is. 

Q.  For  the  same  purpose  ? 

A.  In  smelting  processes. 

Q.  Yes,  that  is  a  more  correct  term,  I  think  myself. 
What  is  brass? 

A.   Brass  is  an  alloy  of  cojiper  and  zinc. 
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Q.  Have  yon  ever  made  any  bi'ass  from  tliu  ores  derived 
from  this  locality  ? 

A.  I  have. 

Q.  Have  yon  got  any  samples  here  ? 

A.  They  are  in  tlie  box  tliere. 

Q.   (Witness  sliown  samples.) 

A.  I  have  here  four  samples  of  brass  which    were  made 
from  two  lots  of  ore  sent  me    by  Mr.  Pierce  a  year  ago, 
about  which  he  and  the  witness  Flynn  testified. 
jQ       Q.   Yes? 

A.  Two  of  them  were  made  from  the  samples  to  which 
Flynn  spoke,  and  tliey  are  marked  L  1  and  L  2;  the  other 
two  were  made  from  a  sample  sent  me  at  the  same  time, 
which  1  was  informed  came  from  the  Weights  and  Meas- 
ures opening,  and  are  nujrked  Wand  M  l,aiid  W  and  M  2. 

Q.  Just  show  those  specimens  to  the  jurv.  How  did 
you  make  them,  Mr.  Stone  ? 

A.  It  was  the  old  method  of  making  brass  in  use  years 
ago  ;  the  ore  was  crushed,  mixed  with  charcoal  and  copper 
OQ  heated  in  the  furnace. 

Q.  Yes? 

A.  The  conditions  were  not  good;  my  copper  was  in 
large  pieces,  whereas  it  should  have  been  in  tine  shot,  and 
the  furnace  was  not  very  well  adapted  to  the  purpose  ;  I 
could  not  hardly  get  heat  enough. 

Q.  Yes,  yon  only  started  to  make  a  sample  ? 

A.  I  started  to  make  it — the  test  that  was  used  for    test- 
ing ore  in  the  early  part   of    the   century    before   chemical 
analysis  was  known,  was,    if    an   ore    treated    in    that    way 
QA  yielded  brass,  it  was  considered  a  zinc  ore  ;    if    not,    it    was 
not  a  zinc  ore. 

Q.  I  understand  then,  from  that  hist  answei-,  that  you 
followed  a  formula  or  practice  that  was  in  use  from  t]\v 
early  part  of  the  present  century  ? 

A.  Early  in  the  present  century  it  was  used. 

Q.  Which  test  was  a  test  of  the  zinc  ore  ? 

A.   It  was  simply  a  test  of  whether  it  was  a  zinc  oi'e. 

Q.  H,  under   the    method  you    pursued,    yon    produced 
brass,  that  was  by  this  process   a   test  of    tiie   existence    of 
40  zinc? 
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A.  It  was  evidencn  of  the  existence  of  zinc. 

Q.  That  is  it  exactly.     We  will   liave    tlieiii    marked,    I 

think. 

Mr.  Parker:     What  are  they  marked? 

Mr.  R.  H.  McCarter:  L  1  and  2,  the  Flynn 
samples;  W  and  M  1  and  2,  the  Weights  and 
Measures. 

Mr.  Parker]:     Let  nie  see  them,  Mr.  Stone  ? 
Samples  handed  counsel. 
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Q.  What,  in  the  manufacture  of  spelter,  Mr.  Stone,  are 
tiie  natural  losses '( 

A.  Zinc  is  lost  in  a  number  of  ways  ;  when  a  new  retort 
is  put  in  tiie  furnace,  for  the  first  few  charges  it  absorbs 
nearly  all  tiie  zinc  in  tlie  ore,  the  iirst  charge  3-ou  get  no 
zinc  at  all ;  tlie  retorts  tiie  size  we  use*  absorbs  nearly  thirty 
pounds  of  metal,  so  that  for  the  first  few  charges  you  don't  20 
get  a  full  yield.  In  the  regular  operation  of  the  furnace, 
the  heat  is  strong  enough  tw  evapoi'ate  some  of  the  zinc,  it 
burns  at  the  mouth  of  the  condenser  with  a  bright  green 
iiame,  which  can  be  seen,  and  a  heavy  white  smoky  cloud 
goes  off  from  the  furnaces  which  consists  of  oxide  of  zinc, 
which  is  a  zinc  that  is  burned  and  lost. 

Q.  I  show  you  some  photographs  and  will  ask  you  what 
you  know  alidUt  how  they  were  taken,  and  where  they  were 
taken  ? 

A.  I  assisted  in  taking  these  photographs    a   week    ago ;   30 
they  are  photographs  of  our  spelter  furnaces  working. 

Q.  You  assisted  in  taking  them  ;  what  part  did  yon  take 
in  the  actual  making? 

A.  1  focused  the  camera,  I  looked  through  it  to  see  it 
was  in  proper  position,  and  I  think  I  put  some  of  the  plates 
in  tiie  camera  ;  and  worked  the  flash  light, — they  weie  taken 
by  flash  light,  most  of  them,  all  of  them  I  think. 

Mr.  11.  11.  MeCarter :     1  would  like  to  offer  the 
pliotograph  in  evidence.  a^) 


110 

The  Court :  Do  joii  tliink  tlieni  ndmissible, 
gentlemen  ? 

Mr.  MeCarter :  Tlie  question  as  to  the  proper 
proof,  is  tlie  only  question  ;  I  will  show  their 
uuiteriality  afterwards. 

Mr.  Collins :  That  is  not  the  question  the 
Court  raises? 

10  Mr.  R.  H.  MeCarter:     What   is   the    question 

the  Court  raises  ? 

The  Court :  The  Court  raises  none  at  all ;  it  is 
for  counsel  to  raise  questions. 

Mr.  MeCarter  :     I  offer  them. 

The  Court :     The  other  side  seemed  to  be  look- 
ing at  them  to  see  if  they  will  he    of   any   service 
2Q  to  them.     I  suppose  the  proper  way   is   to   object 

if  YOU  do  not  think  they  are  admissible    evidence, 
whetiier  they  do  you  any  good  or  not. 

Well,  nobody  objects.     Proceed. 

Mr.  MeCarter:     I  offer  the  photographs. 

They  will  be  marked  "  Stone  Photos  A,  13,  C,  D 
iMui  E.' 

30  The  Court :     Let  them  be  marked. 

Mr.  Parker  :  The  same  objection,  but  that  ob- 
jection will  be  overi'uled.  I  don't  object  to  them 
because  they  are  photographs,  I  do  object  to  the 
modern  appliances  and  telling  us  all  about  it,  as 
irrelevant ;  that  has  been  determined  by  the  Court. 


40 


Q.   You  have  just  been  speaking — 

The  Court:     I  do  not  desire  to  have  an    excep- 
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tioii  taken  on  Mr.  Parker's  suggestion  ;  I  do  not 
nnderstancl  that  it  is  admitted  about  the  point  of 
time. 

Mr.  Parker  :     Tiiat  is  tlie  oidy  objection  I  have. 

The  Court:  Tlieii  tliey  must  be  excluded.  I 
liave  tried  to  indicate  a  distinction  between  tiiat 
which  tends  to  show  wiiat  the  constituents  of  tiiis 
ore  are,  because  from  tills  evidence  It  may  be  as- 
sumed that  It  was  just- now  what  It  was  in  184S  ; 
but  tiie  difference  is  of  processes,  of  manufacture, 
I  liave  made  a  distinction — 

Mr.  T.  N.  McCarter  :  Your  Honor  will  recol- 
lect this  witness  has  already  said  that  this  process 
was  the  process  by  which  they  made  spelter  long 
ago  ;  it  is  nothing  but  a  spelter  furnace. 

The  Court  :     If  it  includes  that  whicii  he  states 
now  to  be  the  same  process    that    was    in    use    in   20 
1848,  then  I  have  made  my  ruling  upon  the  wi-ong 
idea  ? 

Mr.  R.  II.  McCarter:  I  will  simply  say  these 
photographs  are  designed  to  show  what  the  wit- 
ness has  just  testified  to,  that  in  the  actual  use  of 
the  spelter  furnace  which  is  to-day  the  same  as  it 
was  in  1820.  a  large  part  of  the  zinc  is  volatilized 
in  the  process. 

Mr.  Griggs  :     In  otiier  words,  that   a   drawing  30 
might  be  made,  but  it  would  not  show  it   as  exact 
as  in  a  pliotograpb. 

The  Court :     I  see. 

Q.   Please  explain  the  photographs  to  the  Court  and  jury  ? 

A.  (Showing  photograph.)  This  is  the  front  of  a  Belgian 
furnace;  each  of  these  little  spots  is  the  mouth  of  a  retort; 
the  white  smears  that  you  see  are  tiie  green  flames  of  tliat 
burning  zinc,  and  this  cloudy  part  in  the  upper  ]>art  of  the   40 
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picture  is  the  oxide  of  zinc  going  ofif  as  fnnies.  This 
picture  is  taken  facing  tlie  fni'naees,  and  looks  almost 
directly  at  it. 

By  the  Court : 

Q.  While  you  have  that  one  here,  tell  me  what  these 
cones  are  at  the  bottom  ? 

A.  Sheet  iron  cones  which  catch  some  of  this;  in  the 
early  part  of  the  chai'ge  they  put  them  at  the  bottom,  anil 
^^  later  put  them  on  the  upper  one. 

Q.  For  that  purpose,  I  see  ? 

A.  Explaining  other  photographs  to. the  jury.)  This  is 
a  similar  photograph  from  another  furnace.  This  shows 
the  same  view  of  one  of  the  other  furnaces;  these  whites 
are  the  burning  zinc,  and  this  cloud  is  the  zinc  being  lost, 
driven  off.  This  is  almost  the  same  as  the  first  one  ;  and 
these  two  show  the  fni'naees  looking  from  the  end.  This 
is  this  furnace  (indicating),  and  this  is  the  other  one.  It  is 
unavoidable  in  the  process  that  a  good  deal  of  zinc  should  be 
burned  and  lost. 

FurtJier  direct  : 

Q.  I  will  ask  you  now  what  becomes  of  this  white 
powder  that  is  shown  in  the  photographs  ? 

A.  Blown  away  by  the  wind.  Some  settles  on  the  roof 
of  the  building,  and  is  washed  away  by  the  rain.  It  is  lost, 
we  cannot  do  anything  with  it.  Besides  this,  a  certain 
amount  of  zinc  leaks  through  small  cracks  in  tlie  retorts 
if  they  have  not  been  dried  carefully,  they  will  open  small 
joints,  or  after  the  retort  has  been  in  the  furnace  for  some 
time,  more  or  loss  leaks  through,  and  that  forms  sometimes 
long  pipes  on  the  outside  of  the  retorts,  and  sometimes 
bunches  of  crystals,  which  are  often  ver^'  beautiful.  I  have 
samples  of  both  here. 

Q.  I  wish  you  would  produce  them  ? 

A.  Yes,  sir.     (Opening    card-board    box  and    producing 

sample.)     This  is  the  remains  of  one  of  the  pipes,  whicli  was 

4Q  as  long  as  the    box,    but    lias   got    broken,    they    are    very 


20 
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tender.     Tliat  is  tlie  best  one  remaining.     Thev  are  some- 
times a  foot  or  more  long. 

Q.  AVIuit  are  tliey  exactly? 

A.  O.Kide  of  zinc. 

Q    Where  do  they  appear  ? 

A.  On  the  outside  of  the  retoi-t,  and  they  sometimes  till 
up  tiie  whole  space  between  two  i-etorts  so  that  the  tlame 
cannot  get  through  and  heat  them  evenly.  Then  as  to  the 
crystals  I  spoke  of  (opening  another  small  box  and  pro- 
ducing specimen)  you  see  there  are  the  crystals.  There  are  IQ 
a  couple  of  other  boxes  here. 

Q.  (Handing  witness  two  small   boxes.)    Now,  look  at 
those  ? 

A.  Yes,  sir ;  there  tliey  are. 

Mr.  R.  If.  MeCarter :     We  offer  these. 

The  Court  :  Are  they  offered  because  of  their 
beauty,  or  because — 

Mr.  R.  H.  MeCarter:     They  are  offered  to  show   ^^ 
that  in  the  manufacture  of  spelter  a  great  deal    of 
the  original  zinc  is  lost  and  does  not  ap})ear  in  the 
spelter;  and  it  is  lost  in  this  way. 

Mr.  Parker :  Why  do  you  offer  them — how 
does   it  bear  upon  the  case  ? 

Mr.  R.  II.  ]\[cCarter:  We  will  make  that  all 
cleai-. 

Mr.  Collins:  But  we  want  to  know  ;  how  is  it 
material  ?  30 

The  Court  :  We  will  stop  here  if  you  will  let 
me  ask  Mr.  Stone  one  question,  and  that  is 
whether  his  photogi'aghs  and  these  specimens  are 
from  furnaces  in  which  was  u.sed  the  products  of 
this  ore  after  you  had  got  the  white  oxide  out? 

The  Witness  :  It  was  made  from  the  impure 
oxide  from  the  l)last  furnaces,  the  material  used 
in  these  furnaces.  ^0 
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By  tlie  Court : 

Q.  It  was  not  the  ore  itself  ? 
A.  No,  sir. 

Adjourned  until  Thursday,  the  16th  day  of  May,  1895, 
at  9.15  oclock  A.  M.,  at  the  same  place. 
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WeW  Jer^eg  ^upr^eniB  Court. 
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THE     NEW     JERSEY    ZINC    & 
IRON  COMPANY, 

Co7nplainant, 

vs. 

THE  LEHIGH  ZINC  AND  IRON 
COMPANY, 

Defendant.      )  2*^ 


Newton,  N.  J.,  Thursdaj'-,  May  16,  1S95. 

Third  Day. 

Continuation  of  the  ease  pursuant  to  adjournment. 

30 
GEORGE  C.  STONE. 

Direct  examination  {resumed),  by  Mr.  R.    H.  McCarter: 

Q.  Mr.  Stone,  just  as  we  were  leaving  yesterday  we 
were  speaking  of  a  term,  or  rather  two  phrases  you  had 
used,  "  nieciianical  and  chemical  combination  in  minerals." 
Won't  you  tell  us  exactly  what  you  mean  by  that,  in  order 
that  we  may  comprehend  it? 

A.  For  instance,  if  we  had  an  ore  of  this  kind,  the  two   49 
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iniiierals,  the  black  and  tlie  gi'een  aie  iiiechaiiically  mixed  ; 
you  can  see  thein  by  looking  at  tlieni  distinctly.  By 
crushing  the  ore  and  carefully  picking  it  out  by  hand  you 
can  separate  theni.  In  the  black  ore  iscontained  zinc,  iron 
and  manganese,  black  mineral.  If  you  crushed  the  ore 
you  could  not  separate  them  by  hand  except  l)y  chemical 
means  ;  that  is  a  chemical  combination.  In  the  alloy  called 
brass,  which  is  copper  and  zinc,  they  are  chemically  com- 
bined ;  you  cannot  see  the  separate  metal.  The  brass, 
-•^  which,  unlike  either  copper  or  zinc,  is  a  diflfei'ent  color  and 
has  ditierent  properties  from  either,  and  you  may  divide  it 
as  fine  as  you  please,  but  you  cannot  pick  it  out,  the  differ- 
ent ones.  Another  illustration — if  we  take  some  fine  iron 
filings  and  some  sulphur,  you  grind  them  very  fine  and 
mix  them  together,  and  it  looks  like  fine  powder,  but  under 
a  powei-ful  microscope  you  can  see  the  different  ones.  That 
is  a  mechanical  mixture,  and  by  the  use  of  a  magnet  you 
can  separate  the  iron  from  the  siilphur.  If  you  take  that 
same  mixture  and  heat  it,  the  ii'on  and  sulphur  combined, 
on  so  that  the  magnet  does  not  separate  it,  it  gives  a  chemical 
compound  which  is  totally  unlike  the  other.  You  cannot 
see  it  and  cannot  separate  it  by  magnets  or  any  other  me- 
chanical means. 

Q.  You  spoke  yesterday  of  the  brass  that  you  had  made, 
and  you  described  the  process  you  liad  used  as  being  the 
old  process  given  in  the  books,  as  a  test  for  the  discovery 
for  the  existence  of  zinc  ? 

A.  Yes. 

Q.  Is  that  the  way  that   brass  is   commonly  made  com- 
30    "iL-rcially? 

A.  Brass  was  made  liefore  metallic  zinc  was  mad(;  sepa- 
rately in  that  way. 

Q.   You  made  it  direct  from  the  oie  'i 

A.  Direct  from  the  ore. 

Q.  Without  taking  it  fi'oni  tlio  spelter.  How  do  they 
make  brasvS  now  ? 

A.  Melt  the  copper  and  add   the  metallic  zinc   to  the 
melted  copper.     Take  pure  copper,  put  it  in  a  crucible  and 
when  it  is  melted  they  drop  in  metallic  zinc. 
4.Q       Q.  Yon  take  the  ore  ? 
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A.   Take  the  ore,  inix  it  with  charcoal  and  heat  it. 

Q.  I  notice  in  these  exliihits,  Exliibit  Stone  3,  the  little 
red  line  in  there  represented,  I  believe  3-011  said,  red  oxide 
of  zinc? 

A.  Red  oxide  of  zinc. 

Q.  How,  ill  niakino;  u])  tlint  pictorial  representation  as 
shown  in  that  paper,  did  you  ascertain  the  i-ed  oxide  of 
zinc  ? 

A.  It  was  estimated  from  the  appearance  of  the  ore  and 
from  the  testimony  given  in  the  last  trial  as  to  the  percent-   jq 
age  found  in  the  ore  in  that  locality. 

Q.  Testimony  given  by  whom  ? 

A.  The  witnesses  for  the  defendant. 

Q.  In  making  the  analysis  contained  and  siiown  on  Ex- 
hibit 1,  the  large  table,  could  you  or  could  you  not  sep- 
arate the  red  oxide  of  zinc  from  the  other  ores  of  zinc  ? 

A.  No.  In  making  the  upper  section  of  the  table — this 
upper  section  of  the  table,  is  the  result  of  chemical  analy- 
sis, and  shows  the  total  amount  of  zinc  in  all  the  minerals. 
You  cannot  get  out  the  zinc  from  one  mineral  alone;  it  20 
must  be  shown  altogether.  The  next  section  of  the  table 
is  calculated  from  that,  the  probable  way  they  are  com- 
bined. There  is  no  way  of  calculating  accurately  the  pro- 
portion of  red  oxide  of  zinc  in  it.  So  in  making  up  these 
diagrams,  knowing  tiie  red  oxide  of  zinc  was  present,  I 
wished  to  show  it,  and  took  the  best  estimate  I  could 
get,  which  was  that,  I  believe,  given  by  the  witnesses  for 
the  defendant. 

Q.  In  speaking  of  the  method  of  making  spelter  from 
metallic  zinc,  you  said  that  tiie  Belgian  pi'ocess  was  a  30 
method  yon  used,  the  defendants  used,  and  was  the  same 
process  that  had  been  in  use  since  1820.  Had  there  been 
for  a  long  period  other  methods  of  making  metallic  zinc 
from  spelter  beside  the  Belgian  process? 

A.  In  the  early  part  of  the  century  tliere  were  four  pro- 
cesses in  use ;  two  of  them  has  been  abandoned,  and  two 
are  still  in  use  without  any  substantial  chane-e  in  the 
method. 

Q.  Give  us  the  names  of  one  or  tv,-o  of  those  other  pro- 
cesses i  40 
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A.  Tlie  Belgian  ;iiid  Silesiaii  were  tlic  two  tliat  were  used, 
and  are  now  used. 

Q.  And  tlioso  that  are  not  used  ? 

A.  The  Eiig'.isli,  and  tlieotlier  I  tliiuk  was  called  the  Co- 
rinthian ;  it  was  never  used  nmch  and  was  not  of  much  im- 
portance. 

Q.  Now,  coming-  back  to  this  question  of  crystals — 

By  the  Court : 

^^       Q.  AVhat  is  the  other  that  you  said  was  in  use  besides  the 
Belgian  ? 
A.  Silician. 


Farther  direct  : 

Q.  Coming  bade  to  the  question  of  crystals  ,we  were  also 

just  before  the  adjournment  adverting  to  the  reasons  why 

some  of  the  zinc  in  the  ore    was   lost  in    making   spelter; 

Oi-.   won't  you  just  again  review  those  four  methods  of  loss  you 

spoke  of  yesterday  ? 

A.  The  new  retorts,  when  they  are  put  in  the  furnace 
absorb  zinc,  and  that  is  lost  to  us. 

y.  Now,  show  the  jury  where  those  retoi'ts  ai'e,  in  this 
photograpli  ? 

A.  (Indicating  on  photograph.)  Yon  see  in  the  mouth 
of  the  retorts,  the  round  tube — barely  see  it  in  tlie  photo. 
graph,  just  a  ring,  the  front  end  of  the  retort. 

Q.  What  is  a  retort? 
CO       A.  A  fire-clay  tube,  closed  at  one  end,  in  wiiich    the  ore 
is  placed  to  be  reduced. 

Q.  Made  of  what  ? 

A.  Made  of  fire-chiy. 

Q.  And  how  are  they  made  in  your  factory? 

A.  Made  by  hand. 

Q.  And  always  have  been  ? 

A.  Always  have   been. 

Q.  And  are  now  ; 

A.  Are  now. 
AQ       Q.  And  tliose  are  placed  in  the  furnace — 
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A.  Placuil  in  the  furnace,  and  tlie  ore  is  put  in,  mixed 
witli  coal  in  the  retort,  and  heated  in  the  green  retorts  ; 
new  retorts  absorb  metal  vvliich  is  lost  to  us. 

Q.   Now,  the  other  method  of  loss  besides  absorption  ? 

A.  Tiie  next  one  I  mention  is  shown  in  tiie  plnjtograph, 
part  of  tlie  zinc  burning  at  tiie  mouth  of  the  retort  in  a 
green  tlame,  and  the  fumes  of  the  oxide  of  zinc  go  off  as  a 
cloud,  as  you  see  it  in  the  piiotograpiis. 

Q.  Again? 

A.  Then    some    metal    leaks  through  the   retorts,  either   \Q 
tney  are  too  quickly  dried,  or  they  are  poorly,   imperfectly 
manufactured,   have    small   cracks    in    them,   they  are  too 
small  to  see,  but  tlie  zinc  will  work  through  and  form  tiiese 
pipes  and  crystals  on  the  outside  of  the  retorts. 

Q.  They  are  zinc  then  ? 

A.  They  are  oxide  of  zinc  ;  and  not  only  loss  by  what 
is  directly  lost  that  way,  but  they  till  up  the  space  between 
the  retorts  so  that  it  is  impossible  to  heat  them  properly  ; 
the  lieat  from  the  tire  cannot  pass  through  and  heat  them 
all  around.  The  fourth  source  of  loss  is,  some  zinc  is  al-  20 
ways  left  in  the  retort,  no  ore  is  ever  completely  reduced 
in  the  furnace,  there  is  always  a  slisjlit  loss  in  that  way  ;  but 
the  greater  part  of  the  loss  is  from  the  three  first  sources. 

Q.  Now,  Mr.  Stone,  can  yon  tell  me  wliether  your  com- 
pany has  ever  made  any  spelter  or  metallic  zinc  dii'ect  from 
the  ore  ? 

A.  They  have. 

Q.  Ilather  than  fi'oni  the  I'csidnum  ? 

A.  They  have  'i 

Q.  When  ?  30 

A.  They  first  did  it  in  1S6T,  and  then  in  1S6S. 

Q.  And  ever  since,  any  later  ? 

A.  Anil  in  189i  we  made  a  small  amount. 

Q.   Wliat  furnace  and  method  were   used  on    those    occa- 


Mr.    Parker:     The    same    objection   as    to    the 
time. 

A.  The  Belgian  furnace,  the  same  furnace  that  was  used    4.0 
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in  the  early  part  of  the  century,  the  same  process. 

Q.  Before  producing  the  metallic  zinc  or  speltei-  directly 
from  the  ore,  what  was  done  with  the  ore  ? 

A.  As  much  as   possible   the   fi-anklinite    was  separated 
from  the  ore. 

Q.  By  what  method  ? 

A.  In  1867  and  1868  by  magnet,  the  ore  was  first 
crushed  and  heated  with  coal  to  make  it  magnetic — more 
magnetic — and  tlie  franklinite  was  picked  out  with  magnets. 
I  •^  It  was  an  old  method  which  was  used  as  early  as  ISiO,  and 
I  tiiink  before  that.  In  the  last  experiments  which  we 
made  in  1894  the  franklinite  was  separated  as  far  as  possi- 
sible  by  a  machine  called  a  jig,  which  separates  by  the  dif- 
ferent specific  gravities  ;  that  is,  the  heavier  mineral  can  be 
separated  from  the  lighter  ones  ;  it  does  not  effect  as  com- 
plete a  separation  as  the  magnets. 

Q  You  first  separated  the  franklinite   fiom   the    zinc   or 
other  minerals  in  the  ore,  and  did  what? 

A.  The  zinc  minerals  were  mixed  with  coal  and  jjlaced  in 

ori  a  retort  in  one  of  the  Belgian  furnaces,  and  treated  as  we 

usually  treat  the  oxide,  or  as  ores  are  treated  to  make  spelter. 

Q.  Have  j'ou  any  exhibit  here  of    the    spelter    that   you 
made  in  1894  in  this  way  ? 

A.  There  are  two  slabs  in  the  box  there. 

Q.  (Showing  witness  two  large  slabs)  1 

A.  Those  are  slabs  of  spelter  we  made  in  1894;  that  is 
the  ordinary  sized  slab  we  made;  it  was  cast  in  a  mould  of 
that  size  and  shape.  Those  are  two  of  tlie  pieces ;  we  had  a 
number  there,  but  we  were  very  short  of  spelter;  there 
QQ  was  a  large  demand  and  we  sold  them  ;  these  are  the  only 
two  left  and  those  we  made  directly  from  the  ore. 

Q.  How  does  that  differ  from  the  small  sample  of  spelter 
we  had  yesterday,  excepting  in  size? 

A.  It  does  not  differ  at  all. 

Q.  This  small  one  you    spoke  of   yesterday    as    being    a 
sample  of  spelter  made  from  the  residuum. 

A.  That  was  made  from  the  oxide  from  the  furnaces. 

Q.  These  pieces  are  ordinarily  the  same  size  as  this  large 
one? 
^Q       A.  Yes,  sir  ;  we  were  casting  in  slabs  of  that  size,  but  at 
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tliat  time  I  wanted  a  small  piece    that    was    convenient    to 
CHiTy  and  cast  it  in  that  small  mould. 

Q.  Will  you  tell  us  if  you  are  able — give  us  a  compari- 
son of  the  i-esults  in  the  manufacture  of  spelter  direct  from 
the  ore  in  1867  and  1868  and  in  1894,  both  in  the  consump- 
tion of  ore  and  the  product  and  the  effect  upon  the  retort? 

A.  T\\e  results  were  about  the  same,  there  was  but    verv 
little  difference.     In  1867  and    1868   they   made  a   better- 
separation  of  the  fi-ankliiiite,  and  consequently  had  a  richer 
ore  to  put  in  the  retorts,  but  the  way  it  was  made,  theyield   jq 
and  the  effect  upon  the  retorts  were  as  nearly    as   could   be 
judged  the  same. 

Q.  These  Pierce  specimens,  1,  2,  3  and  4,  (I  believe  those 
are  he  numbers)  iiave  been  called  in  this  case  silicate  of 
zinc  or  willemite.  How  long  has  silicate  of  zincor  willem- 
iteas  an  ore  been  known  in  the  arts? 

A.  The  earliest  ores  used — 


Mr.  Parker:  Objected  to  ;  that  is  not  an  an 
swer  to  the  question. 

Mr.  T.  N.  McCarter :  I  would  not  interfere 
witii  the  e.xamination,  now. 

Mr.  Pai'ker  :     I  am  objecting  to    the    question. 

(The  Court  directed  the  stenographer  to  read 
the  question  and  he  did  so.) 

Mr.  Parker  :  My  objection  is,  that  the  ques- 
tion to  the  witness  ought  to  be  directed  to  this 
mixed  ore.  whetlier  that  nnxed  ore,  not  whether 
an  ore  of  silicate  of  zinc  or  willemite  alone — which 
he  testifies  this  is  not,  for  it  is  mixed  with  man- 
ganese— lias  been  used  in  the  arts  as  such.  This 
is  a  mixture  of  fi-anklinite  and  a  silicate  which  is 
a  mixture  of  silicate  of  zinc  and  manganese  and  is 
not  pure  silicate.  Now,  they  ask  him  whether  an 
ore  of  willemite,  that  is,  willemite  alone  has  been 
used  in  the  arts. 
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Mr.  R.  H.  McCarter :  Tliat  is  not  the  question 
at  all. 

The  Court:     1  think  the  question  is  competent. 

Mr.  Parker :  It  is  a  question  simply  of  rele- 
vancy. 

The  Court  :     I  think  it  is  a  question  of  fact ;  if 
willemite  was  known  in    the  arts,   it    maj^   throw 
10  some  light  upon  this  case. 

Mr.  Parker  :     We  pray  an  exception. 

The  Court :     Take  an  exception. 

(The  stenographer  being  so  directed  again 
read  the  question  as  follows :  "  These  Pierce 
specimens,  1,  2,  3  and  4,  (I  believe  those  are  the 
numbers),  have  been  called  in  this  case  silicate  of 
zinc  or  willemite ;  how  long  has  silicate  of  zinc  or 
willemite  as  an  ore  been  known  in  the  arts.") 


20 


Mr.  Parker:  The  question  is  likewise  a  little 
ambiguous  as  it  refers  to  both  silicate  of  zinc  and 
willemite. 

Mr.  R.  H.  McCarter  :     Strike  out  "  willeuiite." 

The  Court :     If  the    word    willemite    is  struck 
out  I  think  the  objection  will  probably    be    avail- 
30  able  to  strike  out  the  question  and  answer  after  it 

appears  there  are  two  kinds  of  silicate  of  zinc. 

Mr.  R.  H.  McCarter  :  W  e  know  there  are  two 
kinds  of  silicate  of  zinc,  there  are  the  anhydrous 
and  the  hydrated,  but  the  jury  probablj'  does  not 
know  it. 

The  Court  :     When  it  comes  out  probably    this 
will  not  be  objectionable    unless   you    limit    it    to 
AQ  willemite. 
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Mr.  R.  H.  McCarter:     Leave  the  word  willom- 
ite  ill  the  question  and  let  it  be  answered. 

A.  The  earliest  known  ore  of  zinc  was  a  mixture  of  car- 
bonate of  zinc  and  silicate  of  zinc,  in  some  cases  the  an- 
hydrons  and  in  some  cases  the  hydrated. 

Q.  Yon  have  used  the  phrases  "  anhydrous  "  and  "  hy- 
drated  "  silicate  of  zinc,  won't  you  now  explain  to  the  jury 
what  you  mean  by  those  two  phrases,  as  plainly  as  possible? 

A.  The  anhydrous   silicate    of   zinc    contains    no    water  -.^ 
chemically  combined  with  it,  the  hydrated  silicate  contains 
water,  the  words  mean  containing  and  not  containing  water. 

Q.  The  silicate  of  ziiic  or  willemite  that  is  exhibited  in 
these  specimens  is  which  one  of  those  species  ? 

A.   It  is  the  anhydrous,  it  does  not  contain  water. 

Q.  Is  thei'e  any  difference  in  the  two  kinds  of  silicate  of 
zinc  that  you  have  just  referred  to  other  than  the  presence 
of  water  in  one  ? 

A.  That  is  the  only  one. 

Q.  Is  there  any  difference  in    the    method    of    treatment   oa 
between  willemite  or  the   anhydrous   silicate    and    the    hy- 
drated silicate  of  zinc  ? 

A.  The  hydrated  silicate  of  zinc  is  usually  heated  first  to 
drive  out  the  water  befoie  it  is  put  iti  the  furnace  ;  the 
treatment  in  the  zinc  furnace,  and  the  furnace  used,  are  ex. 
iictly  the  same  for  both. 

Q.  lias  that  alway^s  been  so  ? 

A.  That  has  alwa^'s  been  so. 

Q.  Can  you,  from  your  knowledge  on  the  suitject,  tell  us 
whether  the  silicates  and  carbonate  of  zinc  have  always  been   .i,, 
distinguished  ? 

A.  No;  for  a  long  time  they  were  supposed  to  be  the 
same  mineral ;  they  almost  always  occur  together  ;  they  look 
in  so  many  cases  so  much  alike  that  you  cannot  distinguish 
them  by  the  eye,  and  until  1803  they  were  supposed  to 
be  the  same  mineral ;  then  some  analysis  were  made  which 
showed  they  were  two  distinct  minerals  ;  itliad  always  gone 
by  the  name  of  calamine  ;  at  the  present  time  the  word  cala- 
mine, in  this  country,  means  the  hydi'ated  silicate  of  zinc, 
in  Europe  it  is  sometimes  used  for  the  carbonate  and  some-   4.,) 
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times  used  for  botli,  so  that  in  the  use  of  the  term  tliere  has 
been  a  good  deal  of  confusion. 

Q.  You  iiave  spoken  of  tiie  carbonate,  what  is  that  called 
in  this  country  now? 

A.  Sniitlisonite. 

Q.  Do  you  know  why  it  is  so  called  ? 

A.  It  was  named  from  Mr.  Sinithson  who  made  the  first 
analysis  which  showed  tlie  difference  between  carbonate 
and  silicate. 

Q.  And  that  you  said  was  in  1803? 

A.  1S03. 

Q.  Now  we  have  spoken  of  another  kind  of  tlie  zinc  ores 
called  the  red  oxide  I 

A.  Yes,  sir. 

Q.   How  long  has  that  ore  been  known  in  the  arts  ? 

A.  That  was  first  worked  when  any  of  these  ores  were 
worked  ;  it  was  never  found  in  any  quantity  except  in  these 
mines  in  Sussex  county,  and  when  tliese  ores  were  first 
worked  that  was  worked. 

Q.  The  silicate  of  zinc  or  wiliemite  liad  been  found  in 
other  countries  ? 

A.  It  had  been  found  in  a  good  many  ]>]aces. 

Q.  Where? 

A.  In  Europe,  almost  every  country  in  Europe,  and  it 
was  known  to  occur  in  this  country,  although  I  am  not  sure 
whether  it  had  ever  been  used  from  this  country? 

Q.  Had  both  the  silicates  been  found  elsewhere  than  at 
Mine  Hill  ? 

A.  They  had. 

Q.  Where  ? 

A.  In  Belgium. 

Q.  And  what  is  the  name  of  the  locality  or  mountain 
mine,  where  tlie  hydrous  silicate  was  found  in  Europe? 

A.  The  largest  deposit  of  it  was  at  the  Bushbacker 
mountain,  near  Stolberg  ;  it  is  on  the  l)orders  of  Belgium  and 
Germany. 

Q.  Do  you  know  wliere  this  anhydrous  silicate  of  zinc, 
or  wiliemite  acquired  its  name,  or  how  it  acquired  its  name, 
rather  ? 

A.  It  it  named  by  a    Belgian    mineralogist    in    honor  of 
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AVilliain  of  Orange. 

Q.  jS^ow,  we  will  take  up  this  wjiite  oxide  of  zinc  con- 
tained in  this  bottle,  which  is  also  one  of  the  products  of 
this  ore.  You  said  yesterday  that  that  Imd  been  made  prf- 
\ious  to  the  time  of  this  deed  ? 

A.  It  Jiad. 

Q.  How  extensively  from  your  reading  and  learningc  on 
the  subject,  was  the  white  oxide  of  zinc  known  as  a  product 
of  zinc  ores  previous  to  this  time  ? 

A.  The  white  oxide  had  been  made  in  small  quantities  -iq 
for  a  great  many  years.  Tlie  first  account  I  find  of  its 
being  made  on  a  manufacturing  scale  was  in  1871 ;  a 
factory  was  started  then  and  was  worked  certainly  to  1800  • 
how  much  longer  it  continued  operations  I  don't  know. 
About  18io  newer  processes  were  invented  whifih  greatly 
increased  the  business. 

Q.  (The  Court)  '45  ? 

A.  1845. 

Further  direct  :  20 

Q.  What  was  the  early  use  of  the  white  oxide  that  was 
first  manufactured  % 

A.  Principally  for  paint. 

Q.  Faint,  and  what  is  its  prim.-ipal  use  to-day? 

A.  Paint. 

Q.  Now,  reference  was  made  yesterday  to  the  muffle  fur- 
nace in  which  this  wliite  oxide  used  to  be  made;  how  long 
has  that  furnace  been  known  to  the  arts  for  the  working  of 
zinc  ores  ?  30 

A.  Tlie  earliest  mention  I  find  of  that  is  a  patent  of 
1796,  as  applied  to  zinc  ores. 

Q.    W  hose  patent  ? 

A.  John  Atkinson,  an  Englishman. 

Q.  Have  you  a  certitieil  copy  of  that  patent  with  you  ? 

A.  I  have  a  copy  of  that  patent. 

Q.   Will  yon  just  describe  the  claim  of  the  jDatent,  sir  ? 

A.  The  claim  of  the  patent  is  the  manufacture  of  a  color 
whicli  will  act — can  be  used  as  a  substitute  for  wljite  lead  or 
zinc  ore  or  any  zinc  bearing  material.     He  roasts  the    ore,   4() 
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crushes  it  fine,  mixes  it  witli  cliarcoul,  cliari^es  it  in  a  muffle 
furnace  which  has  been  previously  lieated,  and  the  zinc 
oxide  is  driven  off  as  a  fume  and  condensed  in  chambers. 
Tliat  is  tiie  process  tliat  was  in  use  by  the  New  Jersey  Zinc 
Company  wlien  tliey  first  started  in  Newarlc. 

Q.  AVhat  company  ? 

A.  Tlie  New  Jersey  Zinc  Company,  wlien  tliey  first 
started  in  Newark  on  these  ores 

Q.  Excepting  tlie  character  of    the    coal,  what    cliaiioe 
jQ  was   made  in  the  reducing  agent  subsequently,  from   that 
method  ? 

A.  No  change. 

Q.  W])at  was  the  year  of  that  patent  ? 

A.  1196. 

Q.  English,  did  you  say? 

A.  English. 

Q.  And  that  method  was  the  method  first  used  by  the 
New  Jersey  Zinc  Company? 

A.  It  was. 
2Q        Q.   How  late  ? 

A.  They  used  it  fi'om  the  time  tliuy  started,  whicli  I 
think  was  about  1851,  until  1855  or  1856;  and  afterwards 
when  they  had  some  litigation  they  used  it  as  late  as  1870,  I 
think;  they  built  some  more  of  tlie  mutfie  furnaces  and 
nsed  them  for  sometime  then. 

Q.  I  forget,  Mr.  Stone — you  need  not  answer  the  ques- 
tion except  to  say  whether  you  did  or  not — whether  you 
yesterday  told  us  wliat  a  mutfie  furnace  was? 

A.  I  am  not  quite  sure  that  1  did. 
30       Q-  Well,  then  tell  us,  to  be  sui'e.      Yon  are  speaking  now 
of  the  manufacture  of  white  oxide  of  zinc,  the  powder,  not 
tlie  spelter? 

A.  A  inuffie  furnace  is  a  furnace  in  which  there  is  a 
chamber  called  a  mutfie,  in  which  the  ore  or  other  sub- 
stance to  be  treated  is  placed,  and  the  fire  placed  outside, 
so  that  gases  from  the  fire  do  not  touch  tiie  material  to  be 
treated  ;  they  come  outside  the  mutfie,  so  that  it  is  indirect 
heating  of  the  substance. 

Q.   What  was  the  result  of  this  indirect  method  of  heat 
^0   as  to  the  consumption  of  coal? 
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A.  It  used  iiiiR'.li  inoro  coal  tliaii  where  the  coiil  was  in 
direct  contact  with  tiie  object  to  be  heated. 

Q.  You  liave  spoken  of  a  ciiange  that  occurred  some 
time  in  the  fifties  in  the  manufacture  of  this  wliite  oxide  ; 
tell  us  what  that  change  was,  and  wiiat  the  effect  was  in 
the  product  ? 

A.  Instead  of  nsinji;  tiio  niutHe  furnace  tiiev  mixed  tlie 
coal  and  ore  directly,  spread  it  on  a  grate  and  burned  the 
coal  there  in  direct  contact  with  the  ore.  Used  less  coal ; 
tlie  principle  of  the  process  ise.xactl}'  the  same.  XO 

Q.  What  was  the  result  as  to  the  cost  ? 

A.   It  lessened  the  cost. 

Q.  Why? 

A.  Because  it  used  less  fuel. 

Q.  The  heat  was  direct  ? 

A.  The  heat  was  direct;  didirt  have  to  be  transmitted 
through  a  brick  wall. 

Q.  I'ou  said  there  was  tio  change  in  the  principle  of  tiie 
manufacture  ? 

A.  No.  20 

Q.  Was  there  any  change   in  the  result  of  the  product  i 

A.  Made  the  product  cheaper. 

Q.  I  mean  in  the  character  of  the  product  ? 

A.  No;  in  the  character  of  the  product  there  was  no 
change. 

Q.  Have  you  made  a  study  of  the  subject  of  zinc  ores 
and  the  manufacture  of  zinc  as  the  art  was  known  in  1848  i 

A.  I  have. 

Q.  How  extensively  ? 

A.  I  have  examined  overy  book  treating  on  the  subject,   30 
and  every  article  in  any  journal  of  the  time  I  could  find. 

Q.  From  your  knowledge  on  this  subject,  what  is  your 
opinion  as  to  whether  in  1848  the  ore  in  the  vein  in  dis- 
pute in  this  case  would  have  been  deemed  reasonably  fit  for 
mining  for  zinc? 

Objected  to. 

Mr.  R.  H.  MeOarter  :      We  offer  the  question 
as  it  stands.  ,,) 
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The  Court :  Then  I  believe  1  shiill  have  to 
admit  it  without  criticising  tlie  opinions,  or  ex- 
actly understandino;  how  I  will  put  it  to  the  jui-j. 
I  will  admit  the  question. 

Mr.  Parker:  We  respectfully  pray  an  excep- 
tion. 

The  Court :  Take  an  exception.  I  intend  in 
trying  this  case  to  follow  the  line  of  that  opinion 
as  near  as  I  can. 

A.   It  would  have  been  deemed  fit  for  mitnng. 

Q.  Mr.  Stone,  will  you  please  tell  us  from  the  same 
knowledge,  whether  in  1848,  this  vein  in  dispute  in  this 
cause  was  of  sufEcient  quantity  and  richness  to  be  worth 
mining  for  zinc  ? 

A.  It  was. 

Mr.  Parker  :     Excuse  me,  sir.     I  wonld  like  to 
20  object  to  that  question,  sir. 

The  Court :     1  admit  it. 

Mr.  Parker  :  Exception,  please.  M}*  ground 
is,  this  is  not  a  matter  to  be  stated  by  a  witness 
but  to  be  judged  by  the  jury. 

The  Court :     I  understand  that  to  be  the  ground 
for  this  objection,  and  make  my    ruling   on  that 
3Q  ground,  on  that  the  ground  that  I  think   it  is    ad- 

missible.    Will  you   give  your  reasons  for    this 
opinion  ? 

A.  In  all  works  on  metailurgj-  published  before  the 
time  of  this  deed  tliat  I  have  been  able  to  find,  silicate  of 
zinc  is  classed  as  an  ore  of  zinc  ;  methods  of  working  are 
described  applicable  to  that  ore.  In  some  of  the  metal- 
lurgies the  distinction  is  made  between  the  ores  in  a  metal- 
lurgical sense  and  a  mineralogical  sense,  and  in  all  such 
^Q  cases  silicate  is  named  in  the  ores.     Any  process   which  is 
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known  can  be  used  for  working  tlio  silicate,  and  tlio 
Weigiits  and  Measures  as  I  understand  wo  made  from  tliis 
ore,  all  of  which  contains  silicate,  from  this  locality.  If 
white  oxide  was  to  be  made  from  the  ore,  tlie  patent  whieii 
I  liave  mentioned,  tlio  Atkinson  patent,  describes  a  method 
which  u'as  undoubtedly  applicable  to  this  and  wliich  was 
applied  to  it  sucessfully.  If  metallic  zinc  was  to  be  made 
from  it,  it  would  lirst  be  necessary  to  separate  the  franklin- 
ite,  the  methods  for  which  were  well  known  at  the  time, 
and  had  been  used  for  the  purpose.  jq 

By  the  Court : 

Q.  When  you  say  that  you  refer  to  the  method  you  said 
was  adopted  in  1845,  the  magnetic? 
A.  Yes,  sir;  the  magnetic  method. 

Mr.  Collins  :  The  matter  to  which  you  referred 
a  few  minutes  ago  as  having  been  adopted  in  1845, 
was  a  new  method  of  makinaf  oxide  of  zinc. 
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Mr.  McCarter  :     Oil,  no. 

Mr.  Collins:     I  understood  him  so. 


JFurther  direct  : 

Q.  Would,  or  would  not  the  presence  in  the  same  vein 
of  rock  of  red  oxide  of  zinc,  detract  from  the  result  that 
you  just  stated,  the  opinion  you  liave  just  given  ?  30 

A.  It  would  increase  the  value  of  the  ore  in  making 
zinc. 

Q.  It  Would  what  ? 

A.  Increase  the  value  of  the  ore. 

Q.  And  also,  what  effect  on  the  product  'i 

A.  It  would  have  made  a  larger  product  from  the  same 
amount  of  ore. 

Q.  Yes? 

A.  It  is  a  very  rich  mineral. 

Q.   Would  it  then  be  a  detriment  oi'  advantage  ?  40 
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A.  An  adviuitagii. 

Q.  What  effect,  if  any,  would  the  association  with  the 
silicate  of  frauklinite,  have? 

A.  To  make  metallic  zinc,  as  I  said,  the  franklinite  is  re- 
quired to  be  first  removed. 

Q.  And  afterwards  ? 

A.  Afterwards  the  treatment  would  be  the  same  as  any 
of  the  ores  then  in  use. 

Q.   How  about  the  making  of  white  oxide? 

A.  The  ore,  just  as  it  was  mined,  was  suitable  for  that 
purpose. 

Q.  The  ore,  just  as  it  was  mined,  was  suitable  for  that 
purpose.  So  far  as  the  white  oxide  is  concerned,  the 
association  with  frauklinite  would  have  no  effect? 

A.  No. 

Q.  And  as  far  as  making  spelter  was  concerned,  it  simply 
required  to  be  stparated  beforehand? 

A.  That  is  all. 


20  Mr.  R.  II.  McCarter  :     Now,  I  propose  to  ask 

the  same  question  that  I  asked  first,  about  which 
we  Lad  a  little  discussion,  leaving  out  the  word 
"deem"  somewhat  to  suit  the  suggestion  of  the 
Court. 

Q.   From  your  knowledge  on  the  subject,   what   is  youi- 
opinion  as  to  whether  in  1848,  the  ore  in  the   vein   in   dis- 
pute in  this  cause   would   have  been  reasonably  fit   to    bo 
mined  for  zinc  ? 
30       A.  It  would  have  been. 

Mr.  Parker:  One  minute,  please.  I  do  think, 
that  on  that  question  we  ought  to  have  to  make 
an  objection  before  the  witness  answers. 

Mr.  T.  N.  McCarter  :     Of  course,  Mr.  Parker. 
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Tlie    Court :     You    may    consider    the    answer 
struck  out  until  you  interpose  an  objection. 


10 


131 

Mr.  Parker :     Tlie  objection  I   make   is,  tliis  is 
not  projier — 

The  Court :     Tiie  same  grounds? 

Ml.  Parker  :     Yes,  sir. 

Tiie  Court :     I  make   the  same  ruling.      Now, 
you  can  put  in  the  answer. 

Q.  And  the  reasons  for  this  answer  are  the  same  as  those 
given  for  the  other? 

A.  The  same  as  I  gave  before.. 

Q.  Mr.  Stone,  from  your  knowledge  on  the  subject, 
what,  in  184:8,  was  the  ore  called  franklinite? 

A.  An  iron  ore,  consisting  of  the  mineral  franklinite,  witli 
or  without  valueless  gangne. 

Q.  Wiiat  do  you  mean  by  what  you  have  called  valueless 
gangne  ? 

A.  "Waste  rock. 

Q.  How  do  you  spell  that  word  "  Ganguc  ?" 

A.  Gangue. 

Q.  What  is  the  ordinary  gangue  in  this  Mine  Hill  ? 

A.  Limestone  is  the  principal. 

Q.  What  reason  have  you  for  this  opinion  ? 

A.  It  is  described  in  the  deed  at  that  time  as  an  iron  ore 
and  described  in  the  report  of  the  geological  survey,  before 
that  time,  where  an  analysis  is  given  of  franklinite  iron  ore. 

Q.  What  geological  surve}'  ? 

A.  Roger's  Report  of  1846. 

Q.  Report  of  what  State  ? 

A.  New  Jersey. 

Q.  And  there  is  in  that  an  analysis  by  Mr.  Rogers  of  this 
franklinite  ? 

A.  Of  the  franklinite,  franklin  iron  ore  or  franklinite. 

Q.  From  this  very  locality  ? 

A.  Tills  locality. 

Q.   And  how  was  this  analyzed  ? 

A.  It  was  mineral  franklinite  with  a  certain  amount  of 
valueless  rock  ;  no  other  zinc  minerals  than  the  franklinite 
being  present.  ^^ 


20 


30 


132 

By  the  Court : 

Q.  Tliat  is  tlie  survey,  the  report  in  the  survej'  ? 
A.  Tlie  report,  yes. 

Further  direct : 

Q.  What  would  tlie  samples  Pierce  Nos.  1,  2,  3,  4,  5  and 
7  had  been  called  in  1848? 
-.r,       A.  Zinc  ore. 

Mr.  Griggs : 

Q.  And  No.  6 « 

A.  No.  6  would  have  been  called  franklinite,  fraukiinite 
ore. 

Mr.  McCarter  : 

Q.  Mr.  Stone,  I  handed  you  a  piece  of  black  ore,  I 
20  tliink,  I  believe  the  sample.  No.  6,  is  a  portion  of  it.  Do 
you  recollect  my  handing  you  a  fortnight  ago  a  piece  of 
black  ore? 

Q.  Did  you  cause  an  analysis  of  it  to  be  made? 

A.  I  did. 

Q.  With  what  result? 

A.  1  found  it  was  fi'ankiinite  not  mi.xed  with  any  other 
zinc  mineral. 

By  tlie  Court : 
80 

Q.  Do  you  mean  that  the  piece  taken  from  Bierce 
No.  6? 

Mr.  R.  H.  McCarter:     We  will  prove  that. 

A.  A  piece  Mr.  McCarter  gave  me,  similar  to  this. 

Further  direct : 
4Q       Q.   You  simply  know  Mr.  Stone,  that  a  piece  was  handed 
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you  by  nie  ? 

A.  Apiece  yon  gave  nie,  of  siinilar  appearance  to  this,  I 
analyzed. 

Q.  And  yon  liave  given  the  result  of  your  analysis — 

By   the  Court : 

Q.  I  understand  it  to  be  t'ranklinite  without  any  other 
zinc  ore? 

A.  Without  any  other  zinc  mineral. 

10 

Further  direct : 

Q.   Has  there  been  any  essential  change  in  the  uietiiod  of 
extractitig  zinc  from  these  ores  since  1848  ? 
A.  There  is  not. 
Q.  1  think  that  is  all,   unless  I  have  omitted    something 

Cross-examination  by  Mr.  Parker  : 

Q.  Mr.  Stone,  I  understand  you  have  been  employed  by 
the  present  plaintiff,  almost,  with  the  exception  of  two 
years,  ever  since  you  became  a  civil  engineer  ? 

A.  Since  I  became  a  chemist  and  metallurgist. 

Q.  Since  \'ou  became  a  chemist  and  metallurgist  ? 

A.  Yes,  sir. 

Q.  Yes.  Y^ou  have  produced  here  a  few  specimens  of 
ore  from  this  vein,  and  you  have  stated  somewhat  about 
their  contents.     I  understand  you  to  say  this  is  a  mixed  ore  ? 

A.  Certainly. 

The  Court :     Did  he  say  anything  about    thafi. 

Mr.  McCarter  :     Not  that  particular  sample. 

The  Court :     Proceed  ;  I  did  not  mean  to  inter- 
rupt you. 

Q.  I  don't  mean  that  particular  sample,  I  mean  this  ore 
in  the  vein  is  a  mixed  one  ? 

A.  It  is.  4Q 
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Q.  Composed  of  various  minerals? 
A.  Yes. 

Q.  Mixed  liice  a  plum  puddino;  ? 
A.  Yes. 

Mr.  Griggs  :    Well,  are  there  minerals  in  a  ])liiiti 
pudding? 

Mr.  MeCarter  :     Tliat  is  Mr.  Squior's  definition. 

Mr.  Collins  :     Mr.    Griggs    is    not    acquainted 
with  the  history  of  the  case. 

Q.  Very  intiinatel}-  mi,\ed  ;  I  mean  in  small  quantities, 
small  pieces? 

A.  Very  often. 

Q.  And  almost  always,  is  it  not  ? 

A.  Asa  rule. 

Q.  You  have  prepared  a  statement  of  probable    mineral 
cj„   composition  ? 

A.  1  have. 

Q.  That  you  say  might  vary  very  considerable? 

A.  Might  vary  from  that. 

Q.  On  the  average  I  see  yon  put  over  one-tenth  in  other 
minerals  without  stating  what  they  are  ? 

A.  I  have. 

Q.  Which  mineral  did  you  stai-t  with  in  nuil<iiig  this 
probable  composition  ? 

A.  Franklinite. 
ort        Q.   Did  yon  assume  a  ti.xed  formula  for  fraid-clinite  ? 

A.  I  picked  out  from  some  of  the  ore  a  sample  of  frank- 
linite, as  pure  as  I  could  get  it,  analyzed  that,  used  that 
composition  and  calculated  it. 

Q.  And  assumed  that  it  was  all  the  same? 

A.  Certainly. 

Q.  Does  not  fraidvlinite  vary  very  largely  in  the  amount 
of  oxide  of  zinc  it  contains? 

A.  It  varies  a  good  deal. 

Q.   How  much — what  are  the  extremes? 
JA       A.  The  extremes   in   the    analysis  I  have   seen  are  from 
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10.81  to  L'5.ao. 

Q.  And  you  took  an  amount  tluxt  was  soiaewliLMo  in 
between,  I  suppose  ? 

A.  I  took  17.32. 

Mr.  T.  N.  MeCartcr:     He  said   that  17.32  was 
tile  oxide  of  zinc  lie  a?sunie<l. 

The  Witness  :     Was  the  oxide  of  zinc   I  took. 

Q.  D.i  the  iron  and  ininganose  oxides  vary  in  tlie  fraiik- 
linite  ? 

A.  Yes,  sir. 

Q.   IIow  mncii  do  they  vary  ? 

A.  Tlie  iron  I  have  found  from  50.57  to  7'1-.S0. 

Q.  Ii'on  oxide  you  are  talking  of  ? 

A.  Iron  oxide.  The  oxide  of  manganese  vai'ies  from  7.80 
to  26.89. 

Q.  I  understand  that  the  oxide  of  zinc  may  go  into  the 
fratiklinite  or  into  wJiat  yuu  call  willeinite  ? 

A.   Partly  in  eacli. 

Q.  Tiie  manganese  may  go  either  into  tiie  franklinite  oi' 
into  what  you  call  willemite? 

Ml'.  MoCarter  :     You  mean,  go  out  of  it  'i 

Mr.  Parker  :      He  in  it. 

The  Court :     Be  a  constituent  ( 

Mr.  Parker  :     Yes,  or  he  a  constituent.  3U 

Q.  The  manganese  may  be  a  constituent  either  of  the 
franklinite  or  of  what  you  call  willemite,  or  of  a  silicate  of 
manganese,  or  of  mixed  silicates  of  manganese  and  iron  ? 

A.  I  think  that  all  the  minerals  in  that  locality  contain 
manganese. 

Q.  Then  your  answei-  is  "  ves"  to  my  question  ? 

A.  Yes. 

Q.  Tile  silica  may  go  either  into  the  willemite,  so- 
called —  4(1 
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The  Court :     You  mean,  may  be  a  eoiistitnent 
of  willeiiiite — use  tliat  lauguage. 

Q.  May  be  a  constituent  either  of  the  willemite,  so- 
called,  or  of  silicate  of  manganese  and  of  iron  of  various 
mixtures  contained  in  these  ores  ? 

A.  It  may. 

Q.  And  I  suppose  also  that  the  iron  may  be  a  constit- 
uent either  of  the  franklinite  or  of  the  mixed  silicates  of 
manganese  and  iron,  or  of  a  composition  of  iron  that  yon 
call  garnite  that  is  quite  frequeut  in  those  ores,  is  it  not? 

A.  Yes. 

Q.  Then  all  these  minerals,  or  rather  all  these  chemical 
oxides,  these  metallic  oxides,  and  the  silica  may  go  into 
four  or  five  different  minerals  which  are  contained  in  this 
ore,  or  be  a  constituent  of  either  one  of  four  or  five  min- 
erals— several  minerals. 

Mr.  T.  N.  McCarter:     Will   the   stenographer 
read  that  question  ? 

Mr.  Parker:     I  will  rejjeat  it. 

Mr.  McCarter:     No,  let  him   read   it;  I  don't 
quite  understand  it. 

Mr.  Parker :     I  am    not  surprised    at   that.     I 
will  repeat  it,  iiowever. 

Q.  Then  either  of  the  oxides  of  zinc,  manganese  and 
iron,  with  the  silica,  may  be  a  constituent  of  several  of  the 
minerals  contained  in  these  ores? 

A.  That  is,  several  of  the  minerals  are  liable  to  contain 
zinc,  several  are  liable  to  contain  manganese,  several  are 
lial)le  to  contain  iron. 

Q.  Yes? 

A.   Yes,  sir. 

Q.  Then  your  arrangement  as  between  the  different 
minerals,  was  only  the  best  guess  you  could  make? 

A.  It  was  what  seemed  most  probable  to  me  from  my 
knowledge  of  the  ores  and  the  analysis;  as  I  put  it  tliere, 


137 

it  \v;is  "  prulinblo  "  ov  wiiat  seemed  to  inc  the  probable 
luiiiernl  coiiipoeition  ;  it  was  not  exact,  and  I  don't  claiiu  it 
to  be. 

Q.   What  is  silica? 

A.   It  is  an  oxide  of  silicon. 

Q.  And  is  generally  called  sand  ? 

A.  No,  sir. 

Q.  No? 

A.   No;  sand  is  lai'gely  comi  posed  of  silica. 

Q.  Quartz  is  silica,  is  it  not  ?  10 

A.  Quartz  is  nearly  pure  silica. 

Q.  You  iiave  spoken  of  this  as. a  nii.xed  oi'e,  and  you 
spoke  of  a  possible  quantity  of  red  oxide  of  zinc  ? 

A.  I  did. 

Q.  Do  you  remember  iieing  asked  in  1890  us  to  these 
very  samples  ? 

Mr.  McCarter:     Wliat  page? 

Mr.  Parker:     Page  66  ?  .. 

A.  I  was  asked  in  the  Trover  case,  if  that  is  what  you 
refer  to  ? 

Q.   I  do  not  refer  to  any  case  uidess  you  wish  ? 

Mr.  R.  FI.  McCarter:     We  want  to  know  whore 
we  are. 

Mr.  Parker:     In  1890  in  the   Trover   case,    the 
onlv  time  he  was  examined  then? 

30 
Witness  :     I  think  so. 

Q.  You  said  there  was  so  very  little  thei'e  that  you  did 
not  look  for  it? 

A.  I  did. 

Q.  Did  you  say  that  the  red  oxide  was  a  very  small  con- 
stituent ? 

A.  It  was. 

Hy  ]\lr.  McCarter:  40 
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Q.  Tlie  question  is  not  what  it  w;is,  but  what  you  said  '( 
A.  I  thinic  I  said  so. 


Fui'tlwr  cross : 

Q.  To  tlje  question  "a  very  small  ore,"  did  you  answer 
"yes,  there  was  less  tlian  one  percent,   tliero?" 

A.  :  think  I  did. 

Q.   When  you  were  asked  '"should  you  not  say  there  was 
10   not  half  of  one  per  cent."  ditl  yon    not    answer    "  I    should 
imagine  there  was?" 

A.   1  believe  I  did. 

Q.  When  you  wei-e  asked  "  not  a  quarter  of  one  per 
cent?"  Did  you  not  answer  "  well,  I  could  not  say,  the 
trouble  was  the  ore  was  so  dirty  it  was  almost  impossible  to 
say  what  was  there;  it  was  wet  and  dii'ty  and  you  could  not 
estimate  it  very  well  ?  " 

A.  I  believe  I  did. 

Q.   "i'ou  have  prepared  a  very  pretty  paper  showing   the 
20   constituents  of  these  various  minerals,  the  chemical    consti- 
tution of  these  various  minerals.     Zincite  is  what  is  known 
as  red  oxide  of  zinc,  is  it  not  ? 

A.  It  is. 

Q.  Did  you  analyize  zincite  yourself? 

A.  I  did. 

Q.  How  inucli  per  cent,  of  oxide  of  manganese  did  }on 
tind  in  what  you  analyzed  ? 

A.  In  one  sample  there  was  six  and  a  half  per  cent,    and 
in  the  other  there  was  5.54-. 
30        Q.  I  take  it  from  the  drawing  that  there    was    hardly    a 
trace  of  iron  ? 

A.  A  very  small  amount. 

Q.  Jn  the  neighborhood  there  were  ores,  wei-e  there  not, 
that  contained  a  large  proportion  of  red  oxide  ? 

Mr.  E.  H.  McCarter  :     We  object. 
Tiie  Court :     Is  this  cross-examination  ? 
^Q  Mr.  Parker  :     Yes. 
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Tilt!  Ci>iii't:     In  wiiiit  respect? 

Mr.  Parker  :  He  was  asked  whether  tliis  ore  was 
deemed  vahiable  fur  tlie  production  of  zinc,  and 
tit  to  mine  for  it  in  1S4S.  I  shall  have  to  lead 
him  to  the  other  ores  of  zinc  in  this  locality  in 
oi'der  to  s^how  that  those,  and  not  this,  were  deemed 
valuable  for  that  purpose. 

]\ir.  T.  N.  McCarter :  Your  Honor  will  observe 
that  this  question  was  limited  to  tiie  oi-es  of  this 
vein,  and  I  do  act  see  how,  on  cross-examination, 
tiiej  can  introduce  tlie  composition  of  ores  in 
other  localities  in  the  neighboihood,  which  is 
rather  a  vague  question,  and  it  seems  to  me  will 
f^et  us  into  great  confusion  unless  we  contine  our- 
selves to  the  matter  in  dispute  in  this  case. 

The  Court :  1  shall  have  to  confine  the  exam- 
ination to  the  ores  of  this  vein,  that  being  wliat 
he  was  examined  altout  on  the  direct.  -'^ 

Mr.  Parker  :  Your  Honor  will  allow  iiie  an 
exception. 

The  Court :     Take  an  exception  : 

t^.  Mr.  8tone,  look  at  that  ore  (handing  witness  samplej 
did  that  in  your  judgment  ctune  from  Mine  Hill  ? 

Mr.  McCarter  :     (Objected  to. 

The  Court :  Do  not  answer.  What  is  the  pur- 
pose of  the  inquiry  ?  Would  that  be  cross-exam- 
ination i 

Mr.  Collins  :  Tiie  other  side  do  not  .<tate  tiieir 
grounds  for  making  the  objection  ? 

Q.  Mr.  Stone,  what  happens  to  this  vein  of  ore  that  you 
have  spoken  of,  when  it  i.s  exposed  to  the  weather,  what 
color  does  it  become?  ^j, 
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A.  It  darkens  in  color,  it  becomes  u    very    cLirk    brown, 
and  at  times  almost  black. 
Q.  Uniformly  so  ? 
A.  Yes,  sir;  all  of  the  minerals  darken  in  color. 

By  the  Court: 

Q.  What  do  you  call  that? 
A.  Weathering  or  oxidation. 

Further  cross  : 

y.  Is  it  at  all  like  the  sample  that  I  show  you  ? 

Objected  to. 

The  Court:  1  think  that  would  be  admissible. 
There  is  a  piece  of  apparent  mineral,  and  I  think 
he  can  say  whether  weathering  is  exhibited  in 
that  manner,  like  that? 

A.  I  have  seen  samples  from  the   vein    that   looked   like 
tliat. 

By  Mr.  McCarter : 

Q.  The  question  now  is,  as  to  the  exposed  surface '( 
A.  The  exposed  part  of  the  ore. 

Q.  The  question  is,  whetlier  the  exposed   surface  i^   idl 
like  that,  or  not? 

The  Court :  No,  not  all,  but  whether  ore  would 
be  afEected  in  that  way,  as  on  that  sample? 

(The  Court  directed  the  stenographer  to  read 
the  question,  and  he  did  so  as  follows :)  Is  it  at  all 
like  the  sample  that  I  show  you  ?" 

Mr.  McCarter  :  I  did  not  understand  that  word 
"  at  all." 

The  Court  :  I  understand  the  witness  answered 
that  "yes." 
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Tlio  AVitiiess  :     Yes,  sir. 

FuTther  croan  ; 

Q.  Yon  have  suen  sueli  samples  witli  muss  on  the  sui-faee 
of  it  ? 

A.   \es,  sir. 

Q.  That  sample  siiows  it  was  on  the  surface? 

A.  Yes,  sir;  or  has  been  exposed  to  tiie  weather. 

Q.  And  for  a  good   while  \  10 

A.  Some  time. 

Q.  That  sample  shows  that  it  is  this  same  willemite,  so 
called,  that  yuu  sjjoke  of  '. 

A.  That  I  cannot  tell  without  knowinif  where  it  came 
from,  tliere  are  other  minerals  tlnit  look  like  it  from  other 
localities. 

Q.  You  cannot  tell  by  inspection,  whether  that  is  willem- 
ite or  not \ 

A.   Not  without  knowing  where  it  came  from. 

Q.  Tiie  whole  open  surface  of  the   vein   as   shown    upon   20 
the  hill,  and  referred  to  on  the  map,  that  has    been  pro\e(l 
here,  has  it  that  black  appearance  ? 

A.  As  far  as  I  have  seen  it,  it  has. 

(Tlie  siimjile  last  referred  to  was  markeil  for 
identification  Exhibit  B.  Stone  No.  1,  foi'  identi- 
fication.) 


Q.    I  believe  in  the  Trovor  case,  (page    71,)  you  likewise 
ive  the  definition  of 
minerals  from  wliieh- 


(rave  the  definition  of  an  ore  as    a   mitieral    or  mixture  of  on 


Mr.  McCarter :  I  don't  think  it  is  proper  to 
read  his  evidence  to  him. 

The  Court  :  Not  unless  the  jjurpose  is  to 
Contradict  the  witness. 

Mr.  Parker:  Mr.  Stone  has  said  that  this  is  a 
zinc  ore,  and  I  want  to  know  what  he  understands 
l)v  an  ore  '. 
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The  Court  :     I  tliink  tliat  is  jji'dper. 

Mr.  MuCarter  :  Tluit  is  proper  I  suppose,  hut 
to  iisk  liiui  what  he  swore  to  on  another  occasion, 
and  wliether  lie  didn't  say  so  and  so,  is  anotlier 
thing. 

The  Court :     It  is  not  proper  nnless  it  is  for 
the  purpose  of  contradiction.    I  do  not  recall  that 
ho  gave  any  detinition  on  his  direct,  and  therefore, 
1*^  1  suppose  you  cannot  contradict  liitn. 

Mr.  McCJarter  :     What  was  the  last  observation  ? 

Tlie  Court :  As  I  do  not  recall  that  on  the 
direct  examination  he  gave  any  definition  of  an 
ore,  this  cannot  contradict  him,  as  he  said  nothing 
to  be  Contradicted. 
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Mr.  Parker:     I  only  want  him  toe.\plain   wliat 
lie  said  was  an  ore. 

The  Court ;     Yon  can  ask  him  that. 


Q.  In  saying  this  was  a  zinc  ore,  what  did  you  mean  by 
an  ore? 

A.  I  nieant,  as  I  iiave  stated  before,  a  mineral  or  mixture 
of  minerals  containing  one  or  more  valualile  ingi'edients  in 
such  a  quanity  and  state  of  purity  that  they  could  profitably 
be  extracted.  That  is  the  meaning  1  attached  to  it;  it  is 
nseii  by  others  with  many  other  meanino-s. 

Q  Did  you  not  in  1890,  tell  me  it  was  a  mineral  or  a 
mixture  of  minerals  from  which  one  oi'  more  metals  coulu 
be  profitably  extracted  ? 

A.  That  is  part  of  the  definition  I  gave  ;  on  re-direct 
you  will  find  I  added  to  it,  on  page  81,  I  think, 

Q.   Do  yon  call  limestone  an  ore  ? 

A.  No,  sir. 

Q.  Has  it  not  a  valuable  ingredient  which    is  extracted 
from  it  ? 
^Q       A.  Lime,  yes,  sir. 
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Q.    Dous  it  (Miiiiu  iindor  ymir  (k'tiiiiticni  ? 

A.   It  would 

Q.   And  yet  it  is  not  uu  ore  ? 

A.  It  never  oceiii't'd  to  me  to  eall  it  an  ore;  it  would 
come  under  that  definition,  certidnly. 

Q.  Is  not  the  ordinary  definition  in  the  hooks  that  an 
ore  is  a  niineial  or  mixture  of  minerals  from  whicli  due  or 
more  metals  can  l)u  protitahly  extracted  ? 

A.  I  don't  think  I  have  seen  that  definition  hefore,  I 
have  no  recollection  of  seeini;  it. 

Mr.  McCarter:  I  ohjeet  to  that,  for  the  reason 
that  definitions  of  dictionaries  are  not  tlie  snbject 
of  proof  in  a  case,  the_y  ai'e  something  which  the 
CV)Uit  takes  judicial  notice. 

The  Court :  I  do  not  think  that  is  for  the 
purpose  of  proving  what  the  dictionary  defines  it 
to  he,  l)iit  to  ascertain  what  was  in  the  mind  and 
knowledge  of  this  witness  wlien  he  said  this  was 
a  zinc  ore.  that  is,  what  he  meant  by  "ore."  20 

Mr.  McCarter :  Will  the  stenographer  read 
the  question  'i 

(The  stenographer  read  the  last  (juestion.) 

Mr.  McCarter  :  I  do  not  see  what  that  has  to 
do  with  it;  it  may  show  a  delinition  diflerent 
from  this  gentleman's  ilefinitioii. 

Mr.  Griggs  :     He  said  he  had  never  seen  it.  30 

Mr.  McCarter:  Oh,  I  didn't  know  it  had  been 
answered. 

Q.  And  you  understand  as  you  Iiave  already  stated,  do 
you  not,  tliat  tiie  mineral  oi'  mixtnre  of  minerals  must  be 
in  sufiieient  quantities  to  be  profitably  used? 

A.   I  <h.. 

Q.  And  that  has  relation  somewhat  t<i  the  state  of  the 
art  at  the  time;  a  material  may  be  an  ore  at  one  time  tiiat   4(i 
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lias  not  been  an  ore  liefore  ? 

A.  It  is  possible. 

Q.  It  is  quite  possible,  for  instance  that  clay,  wliicli  is  a. 
silicate  of  alinniina,  may  become  hei'eafter  an  ore  of  alluin- 
innm  ? 

A.  It  is  possible. 

Q.  If  yon  find  ways  of  making  it  out  of  clay,  is  not  tluit 
so  ? 

A.  It  is  possible. 
.,  -.       Q.  Is  it  not  quite  possible  tliat  limestone  of  a  pnre  qnal- 
itj'  may  become  an  ore  of  calcium,  if  calcium  is  made  out 
of  it  ? 

A.  It  is  now,  if  there  is  any  demand  for  calcium. 

Q.  So  that  from  time  to  time,  in  the  improvement  of 
metallurgical  appliances,  a  material  which  was  a  mere 
gangue  in  the  beginning  becomes  an  ore  thereafter? 

A.  That  is  possible. 

Q.  And  you  can  tell,  and  have  expressed  an  opinion 
from  publications  as  to  whether  certain  materials  at  ceitain 
times  were  regarded  as  ores  of  zinc  or  not  ? 

A.  I  have. 

Q.  H?ve  you  in  your  answers  also  spoken  from  the 
record  of  the  New  Jersey  Zinc  Company  in  your  pos- 
session 1 

A.  In  some  cases,  I  think  so. 

Q.  Have  you  with  you  a  copy  of  Rogers'  Report  of  1S3C, 
of  which  you  spoke  ? 

A.  I  have. 

Q.  Have  you  also  seen  and  looked  at  the  report  of  Mr. 
Rogers  of  1840,  nearer  to  the  date  of  1848,  the  second  of 
the  papers  within  here  ? 

A.  1  don't  think  I  have  ;  I  am  not  certain. 

Q.  That  is  nearei-  to  184S,  is  it  not  ? 

The  Court:     I  don't  suppose  it  needs  an  expert 
witness  to  tell  us  that. 

Q.  You  haven't  lojked  at  it  ? 
A.  I  am  not  certain  ;  I  don't  think  I  have. 
A-^       Q.  This  secoud  report,  extracts  from  it  so  far  as  it  relates 
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to  tlii'so  mines  were  jjiven  in  the  Trover  case,  and  tlie  laet 
ease,  an(i  printed — did  you  j'ead  that? 

A.  I  did  ;  I  had  forgotten. 

Q.  Did  that  report  describe  tlieso  mines,  or  rutlier  these 
veins  witli  some  detail  ? 

Mr.  T.  N.  McCarter  :     I  ohjeet. 

Tiie  Court:  He  may  bo  asked,  certainly,  as  to 
what  he  liad  read,  because  he  testified  from  his 
reading  lie  liad  formed  an  opinion  that  in  1848 
the  ore  liere  was  a  zinc  oie,  and  I  think  lie  may 
show  what  his  reading  was,  and  whether  or  not 
it  permits  the  introduction  of  the  book  or  exti'aets 
from  the  book  will  be  raised  then. 

Q.  Turn  to  page  48  of  the  1840  report,  and  page  49  ;  do 
you  Hnd  there  described  three  separate  veins  of  ore,  one 
of  frankliiiite,  the  second  of — 

A.  Philadelphia,  ISR"). 

Mr.  T.  N.  McCarter :  1  do  not  see  how  tliis  is 
cross-examination. 

The  Court :  There  is  no  qneetion  yet,  Mr. 
McCarter, 

Q.  On  pages  63  and  64  of  your  copy.  48  and  49  of  mine, 
do  you  find  a  comple  description  attributed  to  Dr.  Fowler 
himself  of  three  veins  of  ore  in  this  locality,  one  of  fraid\- 
linite,  the  second  of  red  o.xide  of  zinc,  and  the  third  of 
magnetic  iron  ore  ? 

Objected  to. 

Q.  Our  question  is  whetliei'  thi'ee  veins  of  franklinite, 
red  oxide  of  zinc  and  magnetic  iron  ore  are  not  specitically 
described  on  these  pages  in  Rogers'  Report  of  1840  ? 

Mr.  T.  N.  McCarter:     That  is  objected  to. 

The  Court :     The  question  is  overruled. 
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Exception  to  tlcfeiulaiit. 

Q.  Whether  the   fraiikliiiite   bed    or    vein    at    Franklin 
Furnace  is  specifically  described  as  ]00  feet  high — 

Mr.  T.  N.McCarter:     Do  not  read    the  con- 
tents of  that. 

Q.  That  its  size,  what  attempts  have  been   made  to  work 
it,  and  their  success. 
10 

Mr.  T.  N.  McCarter :     Objected  to. 

The  question  is  overruled. 

E.xception  to  defendant. 

Q.  Whether  red  oxide  of  zinc  is  there,  with  the  forma- 
tion at  Sterling  Hill,  three  miles  from  Franklin  ;  the  for- 
mation, chai'acter  of  the  ore,  its  adaptation  to  manufactur- 
90  "S  piii'poses,  the  possibility  of  separating  the  franklinite 
from  it,  its  adaptability  to  the  manufacture  of  brass  without 
previous  preparation  are  next  described  ? 

Mr.  T.  N.  McCarter:     Objected  to. 

The  Court :     The  question  is  overruled. 

Exception  to  defendant. 

Q.  Whether  the  i)ed  of  magnetic  iron  ore — 
30 

The  Court:     I  will  overrule    that  at    once;  do 
nt)t  take  time  to — 

Mr.  Parker:     Excuse  me,  sir,  I  don't  think  you 
know  what  I  was  going  to  add. 

Q.  (Continuing) — and  the   eftect   of   franklinite    coming 
into  it  are  not  next  described  ? 

AT)  Objected  to. 
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Overi'iilt'i]  luul  exception  allowed. 

Q.  Whether  it  is  not  stated  that  the  otliei' minerals  found 
ill  this  district,  wiiether  their  character  and  value  or  non- 
value  as  ores  is  generally  stated  ? 

Objected  to. 

Mr.  T.  N.  McCarter :     I  would  suggest  to  tlie 
Court,  without  desiring  to  censure  counsel,  that  it 
is  rather — after  tiie  repeated  rulings  of  tiie  Oourt^  1^ 
to  continue  to  read  tliese  matters  with  the  view  of 
offering  them — 

Mr.  Collins  :     He  is  not  reading  them. 

The  Court ;  I  overrule  this  question  ;  you  may 
take  an  exception.  As  you  have  so  many  excep- 
tions now,  they  would  seem  to  raise  any  question 
that  can  be  raised. 

20 
Mr.    Parker  :     There    is  something  here  which 

seems  to  raise  another  question. 

Q.  Turn  to  page  53,  a  few  pages  from  that — 

Mr.  Griggs  :     In  tiiis  report  of  1840  'i 

Mr.  Parker  :       Yes,  sir  ;  still  of  1840. 

C^.  Tlie  witness  is  asked,  whether  there  is  a  description  of 
a  local  deposit  of  I'ed  oxide  of  zinc  upon  Mine  Hill,  its  char-  30 
acter,  purity,  how  farjassociated  with    franklinite,    and    the 
effect  of  franklinite  upon  its  reduction,  and   a   comparison 
of  the  red  oxide  with  that  of  Sterling  Hill  ? 

Mr.  McCarter  :     Objected  to. 

The  Court:  It  is  overruled.  Take  an  excep- 
tion. 

Mr.  Parker:     Exception,  please.  40 
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Q.   I  ask  the  witiiuss  whetlier  this  report   doey    not    stiito 
from  wliat  ore  the  weights  and  measures  were  luacle  ? 

Mr.  McCarter  :     Objected  to. 

The  Cotii't :     Hag   he  said  anytliing  about  that? 

Mr.  Collins  :     Yes,  sir;  in   ins  direct  testimony 
one  of  the  reasons  he  gave  for  his  nnderstanding, 
that  the    wciglits   and  raeasni'es  were  taken  from 
10  Mine  Hill. 

■  The  Conrt :     Understanding  of  what  ? 

Mr.  Collins :  That  the  weights  and  measures 
of  the  United  States  were  taken  from  the  ore  on 
Mine  Hill. 

The  Court:  Counsel  do  not  get  my  question. 
What  did  he  give  it  as  a  reason  for,  what  opinion  'i 

Mr.  Collins:  Mr.  Parker's  questions  are  not 
limited  to  this  one  particular  opinion  we  have  been 
speaking  of,  sevei'al  opinions  have  been  given. 

Tiie  (Jourt :  I  have  tried  to  limit  it  to  opinion 
given  upon  the  reading  of  books,  then  I  say  it  is 
proper  cross-examination  to  ask  hira  if  the  books 
he  read  contained  this  specimen. 

Mr.  Griggs:     The  evidence  he  gave  on  the  sub. 
30  ject I  have  ;  on  page  189 — 

Mr.  Collins:  No,  this  morning  he  gave  it,  and 
yesterday,  too. 

Mr.  McCarter:  You  mean  the  reason  for  his 
opinion  that  this  was  zinc  ore,  his  understanding 
that  the  brass  was  made  from  ore  that  came  from 
this  vein. 
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it  this  morning,  and  if  he  gave  it  in  connection 
with  tlie  opinion  he  gained  from  his  opinion,  that 
in  1848  this  wmild  liave  been  zinc  ore — 

Mr.  Collins:     He  did. 

Tiie  C'onrt:     Tlieii  T  think  this  is  proper  cross- 
examination. 

Being  so  directed  the  stenogrnpher  repeated  the 
question  as  above.  10 

Mr.   McCarter :     That  is  not  tlie  report  about 
which  he  testified. 

Mr.    Parker  :     He   said   he  read  everything  on 
the  subject.  Mr.  McCarter. 

Tlie  Court :  The  opinion  expressed  on  the  re- 
port of  1S36  was  only  in  reference  to  fraidilinite 
being  an  iron  ore  ;  the  other  opinion,  that  this  was  ^q 
zinc  ore  was  expressed  upon  his  reading  generally, 
and  if  his  reading  included  tins  report,  1  think  it 
is  proper  cross-examination. 

Mr.  McCarter  :     He  said  he  did  not  read  this. 

The  Court :     He  said  he  had  forgotten,  at  iirst ; 
afterwards  he  did. 

Mr.   McCarter  :     He  said   he  had  read  exti-acts 
froni  the  Trover  case.  "^^ 

Mr.  Parker :     That  recalled    to   his  recollection 
that  he  had  read  it. 

The   Witness:     I    read    from    the  Trover  case, 
that  book,  if  it  is  contained  m  that. 

Mr.  McCarter:     That  is  a  little  round  about. 

The  Court  :     it  is.     Do    I    understand    that    it    4.0 
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recalled    to    liis    lecollectioii  lie  had   vend    the   re- 
port of  1840? 

The  Witness:  No;  read  the  report  in  the 
Trover  book. 

Mr.  Collins:  It  is  the  report  of  I8i0;  it  don't 
make  any  difference  where  lie  got  it. 

Mr.  Parker  :  I  don't  mean  to  deceive  the  Coui't 
b}-  asking  about  anj'tliing  that  is  not  in  the  Trover 
case. 

The  Court :  They  only  suggest  it  is  not  a 
proper  way  to  put  in  this  examination.  When 
you  indicate,  wiien  you  mention  the  books  that 
you  have  read  as  a  basis  of  your  opinion,  I  tliink 
Mr.  Parker  may  ask  him  whether  he  included 
that. 

Mr.  Griggs  :     As  to  this? 

The  Court :  As  to  the  opinion  in  respect  to 
this  being  zinc  ore  at  that  time,  being  deemed 
zinc  ore. 

Mr.  Griggs :  We  have  no  objection  to  that 
question. 

Q.  Did  you,  sir,  include  in  your  opinion  so  much  of  tiie 
Rogers  Report  of  18i0  as  printetl  in  the  Trover  case,  from 
30   pau-e  U2  to  page  444  ? 

A.  I  had  no  recollection  of  that  at  the  time,  and  did  not 
refer  to  it. 

Q.  Will  you  let  me  see  the  original  report,  which  I  iiave 
never  seen — 

Mr.  Collins  :     Of  1836  you  mean  ? 

Q.  Of  1836.     And  before  going  to  it,  I  desire  to  ask  the 
question  whether  the  Rogers  Report  of  1840  does    nut    tell 
40  from  what  ore  and  in  what — 
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Tlie  Court :  I  will  permit  you  to  ask  tliat 
question,  because  wlien  a  witness  expresses  his 
opinion  from  his  reading,  ;ind  he  has  rend  some- 
thing, I  think  it  a  proper  test  of  his  experience — 

Mr.  McCai'ter :  The  question  is  not  now.  It 
seems  to  me  he  cannot  show  the  witness  a  book 
and  ask  him  wliether  it  is  in  there  or  not. 

The  Court:  No;  he  must  be  asked  if  that 
repoi't  in  the  Trover  case  does  not  contain  tliat. 

Q.  Does  not  the  report  as  printed  in  the  Trover  case, 
contain  a  statement  of  that  sort  ? 

Mr.  McCartur  :     1  object. 

A.  I  don't  recollect  that. 

The  Court :  Well,  he  says  he  does  not  recollect 
if-  20 

The  Witness:  1  don't  recollect  the  report  in 
the  Trovor  case. 

Q.  Does  not  Rogers'  Report  of  183fi  contain  a  descrip- 
tion of  the  beds  that  1  have  already  referred  to!' 

Ml-.  McCarter  :     Objected  to. 

The  Court :  I  overrule  it.  You  otfer  it  on 
the  same  ground.     Take  an  exception.  30 

Q.  In  the  report  of  1S36,  do  you  find  any  expressions 
which  show  whether  franklinite  or  red  oxide  of  zinc  or 
which  of  them  was  regarded  as  a  zinc  ore. 

Mr.  McCarter  :     I  oliject. 

The  Court :  I  do  not  think  that  a  witness  can  be 
examined  in  that  way,  that  would  require  him  on 

the  stand,  to  go  through  the  report  to  see  whether   4(1 
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lie  found  sncli  a  description  tliei'e  and  siicli  a  com- 
parison. Now,  if  that  were  done  jon  might  bring 
into  Court  every  book  tliat  lie  had  ever  read  and 
require  him  to  examine  it ;  I  don't  think  3'ou  can 
do  that.  You  must  ask  him  specifically  whether 
such  and  sncli  a  tiling  is  there. 

Mr.  Parker;     I  take  a  general    exception,   sir; 
and  will  ask  specifically — 

Q.  Do  you  find  the  following  in  tliis  book  "  Red  oxide 
of  zinc.  At  Sterling,  three  miles  from  Franklin,  a  moun- 
tain mass  of  this  formation  presents  itself  about  200  feet 
high.  Here,  as  Mr.  Nuttall  truly  observes,  the  red  oxide 
of  zinc  forms  as  it  were,  a  paste,  in  which  the  crystals  of 
frankliiiite  are  thickly  imbedded — 

Mr.  McCarter:     I  object  to  counsel  reading    to 
the  witness. 

20  The  Court:     That  ought  not  to  be  read. 

Mr.  Parker:     I  do  not  not  know  how  to  get   to 
the  jury  what  I  wish — 

The  Court  :     Simply  by  skipping  the  part  that 
has  no  reference  to  this  matter. 

Mr.  McCarter  :      What  are  you  reading  from  * 

Mr.  Parkei':     The  report  of  1836,  page  118. 

Mr.  McCarter  :     Is  that  Rogers'  Repoi't? 

Mr.  Parker :     It  is  Rogers'  report,  citing    Gor- 
don Gazateer. 

Mr.  Parker  :     I  except  to  the  ruling. 

The  Court :     What  do  von  except  to  ? 

Mr.  Parker:     To  not  being  allowed  to  ask    the 
^Q  question  I  read. 
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Tlie  Court :     As  tlie   question  only    related    to 
Sterling  Hill,  I  overrule  it.     Take  an  exception. 

Q.  I  desire  to  ask  the  question  whether  it  is  there  stated 
tliat  this  appears  to  be  the  Ijest  adapted  for  manufacturing 
purposes,  referring  to  the  ore  just  described  in  the  last 
question.  Tlie  franklinite  imbedded  in  the  zine  ore  here 
is  iiighly  magnetic  and  may  be  all  separated  by  magnetic 
cylinders  recently  brouglit  into  use  to  separate  the  earthy 
portion  of  magnetic  iion  ore — 

Mr.  McCarter  :     Oi)jected  to. 

Q.  (Continuing.)  And  then  goes  on  to  state  the  adap- 
tation of  the  ore  for  the  manufacture  of  brass. 

The  Court:  Relating  to  Sterling  ore? 

Mr.  Parker  :     Yes,  sir. 

The  Court :  I  overrule  it. 

Mr.  Parker:     We  ask  an  e\ce|)tion  to  that. 

Q.  Is  there  anything  in  this  report  to  which  you  have 
referred  to,  indicate  that  franklinite  ore  as  there  described, 
was  used  for  the  manufacture  of  zinc,  or  deemed  valuable? 

Mr.  McCarter  :     I  object. 

The  Court :     I  do  not  propose  to   allow  a   wit- 
ness to  be  asked  whether   there  is  anything  in    a  30 
report,  which  would  require  iiim  to  go    and  read 
the    report    in    order    to    enable    him    to   answer 
properly. 

Mr.  Collins:     That  is  overruled,  tiiun  '( 

Mr.  Parker  :     Exception,  please. 

Q.  Mr.  Stone,  in  forming  your  opinion  as  to  what  was 
designated,  whether  this  vein  was  zinc  ore,  and  whetlier  it 
was  regarded  as  sucii,  or   deemed    such    in    1S4S,   did    yon    40 
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refer  tt)  the  reports  of  the  Zinc  Coi»paiiy  of  1852,  eontain- 
mg  the  reports  of  Mr.  Jackson,  an  eminent  chemist,  I  believe, 
of  Massachusetts,  Mr.  Farrington,  another  of  New  Jerse^y, 
tlie  reports  of  the  directors,  as  printed  and  published  and 
sent  abroad  ? 

Mr.  McCarter :  The  question  is  objected  to 
because  Mr.  Stone's  reading  and  his  opinion  was 
founded  on  literature  existing  prior  to  1848. 
What  Farrington  may  iiave  thought,  or  the 
directors  of  that  old  company  may  have  reported, 
in  1852  3  and  4,  seems  to  me  as  not  cross-exami- 
nation. 

The  Court :  Something  was  said  by  the  wit- 
ness that  intimated  he  made  some  statement  up- 
on something  done  by  the  compan}^ 

Mr.  McCarter  :  Tliose  were  the  reports  of  tiie 
manufacture  of  spelter. 

The  Court :     By  the  Muffle  ? 

Mr.  Griggs  :     By  the  Muffle  furnace. 

Tlie  Court :  Then  I  do  not  see  how  it  is  ad- 
missible. You  may  ask  liim  anything  with  refer- 
ence to  tliese  muffles. 

Q.  Are  you  familiar  with  the  writings  of  Mr.  Farrington  ? 
A.  i  have  read  some  of  his  writings. 
Q.  Have  you  read  what    was    contained    in  this    rejjort 
referred  to  'i 

Mr.  ii.  H.  McCarter  :     Which  year  ? 

Mr.  Parker :  1852,  sketch,  mineralogieal, 
metallurgical,  manufacture  in  reference  to  mines 
at  Mine  Hill  and  Sterling  ? 
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Mr.  MeCarter:     1  ohject  to  tlie  question. 

Mr.  Piirkor  :     He  tliiiiks  lie  has. 

Tlie  Court :  That  is  admitted.  These 
writings  were  ill  1S52 ;  one  opinion  lie  had  ex- 
pressed from  what  lie  has  stated  relates  to  the 
situation  of  things  in  1848,  of  that  was  written  in 
1S52,  it  could  not  have  affected  his  opinion  as  to 

what  the  condition  of  things  was  in  1848. 

"  10 

Mr.  Parker  :     I  think  it  could,  sir. 

The  Court :  You  may  ask  him  if  that  was  one 
of  the  writing.s  of  which  he  formed  his  opinion. 

Q.  Was  this  one  of  the  writings  on   whicli    you   formed 
your  opinion  'i 
A.   SSo. 

The  Court :  Of  course  I  do  not  mean  to  say  20 
that  he  could  not  form  an  opinion  in  regard  to  the 
history  of  the  art  from  a  history  published  after 
1848  ;  but  a  narration  of  things  in  1852  would 
not  effect  his  knowledge  of  what  the  art  was  in 
1848,  as  1  can  see  ;  a  historian  of  this  art  writing  in 
1852  iniglit  tuacU  this  man,  as  an  expert,  something. 

Q.  Did  the  writings  tiiat  you  have  read  describe  as 
lying  side  by  side,  at  Sterling  Hill,  one  bed  of  franklinite 
oi'e,  and  the  other  of  red  zinc  ore?  30 

Objected  to,  and  overruled. 

Mr.  Parker  :  1  offer  to  prove  that,  because  1 
intend  to  follow  it  with  proof  that  the  franklinite 
from  Sterling  Hill  contains  willemite,  and  is 
pi'ecisely  similiar  to  tnis,  and  this  testimony  at 
the  time  as  to  what  iranklinite  was,  seems  to  me 
the  only  way  to  find  out  what  was  meant  by 
franklinite  ore,  and  what  was  meant  by  zinc  ore.   ^o 
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The  Court  :     It  is  not  pi-oper  cross  cxiiiniiiation. 
It  may  be  proper  original  evidence. 

Mr.  Collins  :     Allow  us  an  exception,  please. 

Q.  Wiiat  books  did  you  read,  Mr.  Stone,  in  reference  to 
these  beds,  these  particular  beds? 

Mr.  R.  II.  McCarter  :     These  what  ? 

10       Q.  These  particular  beds  of  ore,  what  books? 

A.  In  reference  to  the  ore  itself,  or   in    reference    to  its 
treatment? 

Q.  In  reference  to  this  pai-ticulur  ore  and  its  treatment. 

Mr.  Griggs  :     Well,  there  is  more  than  one  ore 
mentioned  here. 

Mr.  I'arker  ;     There  is  one  mixed  ore;  a  great 
many  minerals. 


20 


30 


40 


Mr.  Giiggs  ;  The  expert's  opinion  was  what 
tliis  particular  bed  of  oi'e  would  have  been  called 
in  1848,  and  what  franklinite  would  have  been 
called,  and  the  method  of  treatment;  I  think 
counsel  ought  to  specify  what  particular  treat- 
ment he  wants  the  reading  that  the  witness  had. 

The  Coui't :  As  I  recall,  he  only  expressed  an 
cipinion  upon  reference  to  this  being  deemed  in 
1S48,  zinc  ore. 

Mr.  Griggs:  lie  also  expressed  an  opinion 
in  regard  to  its  being  worked,  and  tiie  state  of  the 
art  at  that  time. 

Tlie  Court :  That  may  have  been — would  liave 
been  from  the  books,  and  the  question  slionld  be  a 
little  more  specific.  If  he  understands  it,  it  is  not 
necessary  to  make  it  more  specific. 

The  Court : 
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Q.  Do  yon  nnderstand  tlie  question  ? 

A.  I  don'f  think  I  do,  fnlly,  your  Honor.     You  mean — 
Q.  Ask  tlje  question  of  counsel  on  the  point  on    wliieli 
you  iiiive  douht  or  difficulty? 

Tlie  Witness :  Do  you  mean  treatment  of  tiie 
minerals  contained  in  tiiese  ores,  or  treatment  of 
this  particular  oi'e? 

10 
Further  cross  :  ' 

Q.  This  ore,  the  mixed  ore  i 
A.  This  ore  had  not  been  worked  before  18iS. 
Q.  Well,  have  you  read  any  books  since  1848   as   to  the 
treatment  of  this  particular  ore,  or  near  them  '{ 

Mr.  McCartcr  :     I  ol)ject. 

Tiie  Court :     I  will  take  tiie  question,   that   is,  on 
whether  he  has  read  books  since  1848,  or  near  that. 

A.  Some  of  the  reports  of  the  company  spoken  of,  in 
letters  ? 

Q.  Does  not  that  report  tell  you  that  the  old  methods  for 
working,  for  zinc  including  the  Belgian  methods  and  for- 
eign methods,  were  f<jund  utterly  inapplicable  for  reducing 
the  oi-e? 

Mr.  McCarter:     Objected  to. 

30 

The  Court :     That    is  overruled  as   not  proper 

cross-e.xam  illation. 

Mr.  Parker  :     E.xception,  please. 

The  Court :  Tiie  Court  does  not  desire  to  keep 
you  from  asking  an\-  questions  you  and  your  asso- 
ciates think  proper,  I  will  rule  on  them  and  give 
you  any  e.xception  that  will  raise  the  question  of 
whether  I  am  right  or  wrong;  but  I  tliink  that  as   40 
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tills  is  111  almost  every  aspect  joa  present  it  i>rig. 
iiiiil  evidence  for  you,  whether  continuing  to  try 
to  draw  it  from  this  witness  by  cross-examination 
is  not  rather  taking  more  time  than  necessary. 

Mr.  Parker:      I  do  not  want  to,  sir. 

Q.  Mr.  Stone,  let  us  pass  to  another  subject.     This  pi'o- 
eess  you  talked  about.     Now.  I  understand  you  that  at  pres- 
ji)  ent  you  burn  youi'oar  with  coal,  or  roast  it  over  grate  bars 
with  a  strong  draft  on  what  is  called  the  Wetherill  gi-ate, 

A.  Yes. 

Q.  And  that  you  say  is  a  new  process  ? 

A.  I  say  it  was  new  between  1850  and  1860. 

Q.  That  is  aft'.-r  181S.  several  years? 

A.  The  Wetherill  patent,  yes. 

Q.  And  it  was  a  patented  process  ? 

A.  It  was. 

Q.  Suppose  then  it  may  !)e  left  out  of  the  question  so  far 
20   as  regards  whether  this  was  an  ore    in  1848.   in   your  judg- 
ment? 

A.  Certainly. 

Q.  The  Wetherill  process.  Now,  you  have  stated  that  the 
muffle  process  as  embodied  i)y  the  New  Jersey  Zinc  Com- 
pany, was  old,  1796  ? 

A.  I  have. 

Q.  Was  it  not  patented  by  the  president  of  the  New  Jer- 
sey Zinc  Company? 

A.  I  don't  know. 
30        Q.  Asa  new  process  in  1850  ? 

A.  I  don't  know. 

Q.   Ilaveyoii  seen  any  patent  of  tliat  sort? 

A.  I  think  that  I  iiave,  probably. 

Q.  AVas  it  not  claimed  in  the  report  that  has  already  been 
mentioned  here,  the  report  of  the  director^iof  1852,  that  it 
was  an  entirely  new  process? 

01)jected  to. 
.fs  Overruled  and  exception  allowed. 


Q.  Vuu  sj)eiik  in  all  those  nmttors,  of  course,  only  from 
information.  Mr.  Stone,  from  books? 

A.  What  happened  in  1S48? 

Q.  Yes? 

A.  Certiiinly. 

Q.  And  wluit  happened  for  n  good  many  j'ears  after 
tliut?  '      ■ 

A.  Certainly. 

Q.  Now,  at  the  last  examination  in  Trover,  were  you  ex- 
amined with  reference  to  the  making  of  zinc  direct  from  iq 
these  ores  ? 

A.  At  tlie  last  trial  of  this  case- 

Q.  In  the  Trover  cases? 

A.  I  don't  recollect. 

Q.  l^age  65,  were  you  not  asked  '■  Have  you  ever  known 
tills  particular  ore  to  be  worked  commercially — I  don't 
mean  in  labatory  experiments — up  to  the  present  day,  so 
as  to  jjroduce  metallic  zinc  directly  from  the  ore,"  and  did 
you  not  answer  "  Not  successfully  :" 

A.  Very  probably  ;  I  don't  recollect  it.  20 

Q.  Were  you  not  asked  tlie  question,  "  This  has  been  at- 
tempted," and  did  you  not  answer,  "Tiiere  liave  been 
various  trials  made,  I  believe ;  there  has  been  brass  made 
directly  from  the  ore,"  then,  question  l)y  Mr.  McCarter, 
"  When  you  say  not  successfully,  do  you  mean  to  say 
you  tailed  to  get  the  metallic  zinc  or  that  yon  could  not 
woi'k  it  protitably  ?"  Answer,  '•  I  never  saw  it  tried." 
Question,  "  Do  you  mean  i)y  successful,  profitably — 

The  Court  :     Do    not    read    it  in   tiiat  wa)'  and   qq 
ask  the  witness  if  lie  remembers  the  whole  page: 
ask  him  by  piece-meal.     A  witness  cannot  answer 
intelligently  if  long  quotations  are  made. 

Mr.  [^ari^er:     There  is  only  one  line  furtiier. 

Q.  Were  3'ou  not  asked,  "  It  has  been  attempted,'  and 
did  you  not  aiiswei',  "There  have  been  various  trials  made, 
1  believe  ;  there  has  been  brass  made  directly  from  the  ore  ? 

A.   I  think  r  did,  4O 
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Q.  Were  yon  asked  tliein  oy  Mr.  McCarter?  "When 
yon  say  not  snceessfuUy,  do  yon  mean  to  say  yon  failed  to 
get  tlie  metallic  zinc,  or  that  yon  conld  not  work  it  profit- 
ably," and  did  you  answer  "  I  never  saw  it  tried  "? 

A.  I  did. 

Q.  Were  you  asked  "  Do  yon  mean  by  snecessfiilly 
profitably,"  and  did  you  answer  profitably  ;  I  never  heard 
of  it  being  done  jirofitably  ? 

A.  I  did. 

Mr.  Collins  :  Did  yon  give  the  date  of  that,  Mr. 
Parker  ? 

Mr.  Parker :  In  1S90,  tlie  Trover  case. 

Q.  Yon  have  produced  two  specimens  of  brass ;  are  they 
the  same  tliat  you  produced — four  specimens;  are  they  the 
same  that  you  produced  at  the  trial  of  the  Trover  case  ? 

A.  No,  they  were  produced  a  year  ago. 

Mr.  Collins:  The  last  trial  of  this  case. 
20 

Q.  And  have  yon  made  none  since  ? 

A.  None  since. 

Q.  Did  you  make  any  before? 

A.  No. 

Q.  Did  you  weigh  your  materials    before  they  went  in  ? 

A.  Very  rongiily. 

Q.  Did  yon  weigli  your  products? 

A.  No. 

Q.  Did  you  weigii  youi-  residuum  ? 

A.  No.  ^ 

Q.  Do  you  know  how  mueli  of  the  zinc  in  the  ore  thiit 
you  had  iu  went  into  your  brass,  and  now  much  went  into 
the  residuum  ? 

A.  I  do  not. 

Q.  Can  you  tell  approximately  ? 

A.  I  don't  recollect  the  figures,  even  the  rough  figures 
closely  enough  for  th;it.  I  can  look  at  my  notes  and  calcu- 
late it. 

Q.  You  were  asked  about  that  last  time  and  did  not 
40  answer,  were  you  not  ? 
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A.  I  don't  remember  vvliat  tlie  questions  were;  I  was 
asked  sometiiing  about  it. 

Q.  And  you  were  asked  how  inueli  zinc  tliere  was  in  tliat 
so-called  hi-ass  ? 

A.  The  percentage  of  zinc  ? 

Q.  Yes? 

A.  Yes. 

Q.    How  much  ? 

Mr.  McCarter:  Is  that  the  question  you  are  now 
asking,  or  wliat  he  said  on  the  last  trial. 

The  Court  :   Which  is  it  you  ask  ? 

A.  W.  &  M.  No.  1,  had  5-6  per  cent,  of  zinc;  W.  &  M- 
No.  2,  had  10.09;  Lehigh  No.  1,  had  7.64;  Lehigli  No.  2, 
7.37. 

Q.  Have  you  looked  up,-  did  you  know  at  the  last  ti'ia' 
there  ought  to  he  in  the  compound  in  order  to  make  a  coml 
mercial  brass  ? 

20 

Mr.  R.  H.  McCarter:  The  evidence  of  the 
witness  was  that  he  did  not  attempt  to  make  coiri- 
mercial  brass,  so-called  ;  he  simply  made  an  ex- 
periment in  the  line  of  the  old  test  used  for  the 
purpose  of  ascertaiiung  whether  the  ore  used  in 
e.xperiment  did  contain  zinc.  That  commercial 
brass  as  manufactured  is  invariably  manufactured 
to-day  from  the  spelter ;  and  lie  did  not  say  that 
the  experiment  was  an  effort  to  make  commercial 
brass,  but  simply  to  test  the  existence  uf  zinc  in  30 
the  ore. 

Mr.  Collins  :  Everybody  knew  it  as  zinc. 

Mr.  Parker  :  We  all  knew  there  was  chemicailv 
zinc;  the  experiment  was  to  show  wliethei-  it  wag 
commercially  valuable  for  zinc  as  a  brass-making 
ore. 

The  Court  :     I.  upon    the    olijection    of  the  de-   40 
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feiidaiit  exfliuk'd  evidence  of  tliis  being  a  coin- 
mercialiy  valuable  ore  at  this  time,  or  vs'hen  that 
brass  was  made.  I  did  not  undei'staiid  that  lie 
was  asked  in  reference  to  that,  with  a  view  of 
sliowing  that  it  was  now  commercially  an  ore  in 
that  sense  that  its  production  would  be  commer- 
cially profitable,  only  that  it  was  pi'oduced  and  the 
zinc  ores  would  produce — 

Mr.  Parker :  I  propose  to  ci"oss-examine  and 
show  it  was  not  brass  produced  by  zinc  ores. 

The  Court :  You  cannot  do  that.  I  exclude 
this  question  ;  it  does  not  tend  to  do  that.  You 
may  show  that  it  was  not  a  commercial  brass,  but 
lie  was  not  called  to  say  it  was  a  couimercial  brass  ; 
it  is  not  a  cross-exauiination. 

Q.    Does  this  contain  any  iron  ? 

A.  I  am  not  sure. 

Q.  This  is  W.  &  M.,  No.  1  ;  I  will  ask  it  about  all  the 
specimens.  Do  these  specimens  of  so-culled  brass  contain 
iron  ? 

A.  1  think  there  is  a  little,  but  very  little. 

Q.  Have  you  tested  them  ? 

A.  Not  directly,  but  in  the  process  of  analysis  the  iron 
ore  is  separated,  and  if  there  was  any  large  amount  it  would 
be  noticeable. 

Q.  Were  you  not  asked  that  question  last  time  at  the 
last  trial  1 

Mr.  McCarter  :  I  object. 

Mr.  Parker  :  Only  to  suggest  that  he  might 
liave  looked  that  question  np  before  coming. 

The  Court :  Well,  as  be  was  not  called  to  testify 
to  the  analysis  of  that,  but  only  to  the  fact  that  he 
made  that  thing  from  this  ore,  I  think  you  must 
confine  your  cross-examination.  Of  course,  you 
may  show  if  he  did  analyze  that,  and  if  he  did 
what  the  analysis  resulted  in. 


163 

Q,  Iliiti  iioi)  a  good  or  l)ad  effect  upon  brass? 

Mr.  Robert  McCartei' :     That  is  objected  to. 

Tlie  Court:     I  am   afraid  I  sliall   have  to  over- 
rule tliat  question. 

Mr.    Parker:       I   bee;    an    exception,    if    your 
Honor  please. 

The  Court :     Take  an  exception.  10 

Q.  If  you  liad   taken  the  crude  ore  without  separation, 
Could  you  have  made  brass? 

A.  I  used  crude  ore  in  tiiat  case  without  separation. 

Q.   With  the  franklinite  in  i 

A.  Certainly. 

Q.  If  you  took  the  mineral    franklinite  alone,  could  you 
have  made  brass? 

A.  I  never  tried  it ;  I  can't  say.     It  is  probable. 

Q.  Did  you  examine  your  residue  to  find  out  whether  it   20 
was  the  willemite  or  fi'anklinite  that  was  reduced? 

A.  It  was  im])ossible  to  tell  from  the  examinatien  of  the 
residue. 

Q.  Then  you  don't  know? 

A.  I  do  not. 

Q.  Does  the  fianklinite  or  silicate  reduce  oi'   lower  heat, 
with  or  without  limestone? 

]\Ir.  R.  H.  McCarter:     You    mean  in    the  man- 
ufacture of  brass.  30 

Mr.  Parker:     No,  I  mean  anyhow. 

Mr.  T.  X.  McCarter:     That   is  not  cross-exam- 
ination. 

Mr.  Collins :     He  said  he  had  verv  low  heat. 


Mr.  R.  H.  McCarter  :     Well,  very  little  iieat  in 
the  ininnfacture  of  brass. 
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Ml.  Collins:  Nu ;  he  said  lie  had  very  low 
heat  when  he  did  this;  now,  which  reduced  at 
low  temperature  ? 

The  Court:     I  think  that  is  proper. 

A.  My  opinion  is,  there  is  very  little  difference. 

Q.   Have  you  tried  it  to  see? 

A.  In  making  brass? 

O.  No.  whicii  reduces  easiest,  fi'anklinite  or  silicate? 

A.  From  my  observation  of  the  working  ol  our  furnace, 
I  tliink  there  is  very  little  difference. 

Q.  That  is  with  lime,  is  it  not? 

A.  Thei'e  is  always  some  lime  in  the  charges ;  there  is 
always  some  in  the  ore. 

Q.  What  sort  of  crucible  did  yon  use  ? 

The  Court:     For  what  ? 

A.  A  common  black  lead  crucible. 
20        Q.   Were  those  in  use  in  1S48  i 
A.  I  am  not  sure. 

Q.  In  making  brass,  I  am  talking  of?  They  used  clay 
crucibles  in  making  brass,  do  they  not,  commercially? 

Mr.  McCarter:     Objected  to. 

A.  Then,  or  now  ? 
Q.  Then? 

A.   I  think  they  did  ;   I  am  not  certain. 
30        Q.   Would  lime  have  a  good   or  bad  effect  on  tliese   clay 
crucibles? 

Mr.  R.  II.  McCarter:  One  moment.  This  is 
the  effect  of  lime  would  have  in  tiie  retort  in 
making  commercial  In'ass,  or  the  crucibles? 

Mr.  Collins  :     In  making  any  kind  of  brass. 


40 


Tiie  Court  :      1  think  this   would   be  admissible, 
because   tiie    reduction  of   this   ore   out  of   which 
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tliese  specimens  were  made  was  used  to  indicate 
tliat  tills  was  a  zinc  ore,  because  the  reduction  of 
brass  from  it  was  a  test  for  zinc  ore.  I  tliink, 
tlierelore,  Mr.  Parlver  may  compare  tlie  process 
used  in  tills  e.\pcrimeiit  and  tiiose  in  use  in  1848. 

Q.  I  only  want  to  ask  yon  whether  this  I>rass  you  have 
produced  hf  re  could  not  have  resulted  from  tiie  franklinite 
mineral  itself  ? 

The  Court :  I  tliinlc  he  hasansvvered  that  ques- 
tion. 

Q.  And  not  from  the  silic-ate? 

A.   It  is  inipossiide  to  sjiow  that. 

Q.   Yon  c;innot  tell  ? 

A.  I  cannot  tell. 

Q.  I  want  to  ask  yon  one  question.  Do  you  know  Whit- 
ney's Metallic  Wealth  of  the  United  States  ? 

A.  I  have  never  read  it;  I  don't  think  I  have  ever  seen 
it ;  I  know  the  book  by  name. 

Q.  Is  it  a  standai'd  book  2 

A.  It  is  a  well  known  hook. 

Q.  Is  it  a  standard  book  as  published  iirlS54? 

A.   Yes,  I  think  it  might  be  called  so. 

Q.  Was  not  your  attention  called  at  the  last  trial  to  tlie 
discussion  in  that  book  of  the  zinc  ores  of  the  United 
States,  and  especially  of  the  mines  in  this  locality  ? 

A.  I  remember  it  was  mentioned  in  tiie  last  trial;  1 
don't  remember  what  was  said  about  it. 

Q.  Did  you  hear  what  it  said  about  willemite  ? 

Mr.  R.  11.  McCaiter:  That  is  objected  to, 
whether  he  heard  at  the  last  trial  what  a  book 
published    in    1854   said    about   willemite,  is    not 

competent  cross-examiiiation  of  this  witness. 

Mr.  Parker:     I  will  re-place  the  question. 
Q.   Does  not  this  book  say  as  late  as  1854  that  willemite   40 
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is  a  silicate  of  zinc  witli  three  atoms  of  oxide  of  zinc  to  one 
of  silicate  ( 

Mr.  T.  N.  McCarter :     I  object  to  this. 

Mr.  R.  II.  McCarter :     He  said  he  never  read 

this  hook. 

Tlie  Court:     It  is  proper   cross-examination   to 
ask  him  if  ho  has  read  certain  books,  and  if   they 
10  were   standard    books  ;  if  he  says  he  has  not   read 

tliem,  and  they  are  standard  books,  it  goes  to  the 
effect  of  his  expert  evidence.  If  he  has  read  it 
you  can  ask  him  if  it  contains  certain  things. 

Q.   Have  you  read  what  it  saj's  about  vviilemite,  have  you 
read  that  part  of  the  book  ? 

A.  I  have  no  recollection  of  reading  it. 

Q.  Read  the  statement  tliere  (lianding  book  to  witness). 
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Mr.  R.  II.  McCarter :     We  object. 

Q.  Just   read    it  to  yourself  alone,  the  last  clause  on  the 
bottom  of  that  left  hand   page  ? 

A.   I  have  uo  I'ecol  lection  of  i-eading  it. 

Mr.  Parker  :  The  part  referred  to  was  page  338, 
the  bottom  of  the  page. 

Q.   Mr.  Stone,  I  would  like  to  know  the  books  and  p.iges 
which  you  referred  to  which  discuss  this  particidar  ore? 
30 

Mr.  R.  11.  McCarter  :  That  is  objected  to  ;  there 
was  no  evidence  that  tlie  witness  found  any  ijooks 
referring  to  this  particular  ore. 

Mr.  Collins:     Then  he  can  say  so. 

The  Court :     I  think  the  proper  way  to  ask  him 

is  the  way    I  indicated  befoi-e ;  what  books,  and 

what  literatui-e  did  you  found    your   opinion    on? 

,Q  Then  when  he  gives  those  you  may  ask  him  if  any 


of  tliem  especially    refei'red  to  tliis  ore  ;  T  think 
that  is  eonpeteiit. 

Q.  Did  anj  books    that    you    have   nientioiied  that  yon 
have  rtjad  i-efer  to  this  particnlar  ore  ? 

Mr.  Grio-ii's  :     We  object  to  that  question . 

The  Court:  I  did  not  mean  to  do  anything 
more  than  indicate  wliat  I  thono-ht  a  brief  and 
proper  way  of  examining  this  witness  was.  I  did  ^^ 
not  mean  to  say  that  it  would  not  he  competent  to 
do  it  the  other  way.  I  tiiink  yon  can  go  into 
everything  he  has  I'ead. 

Mr.  Collins:  We  are  entitled  to,  but  do  not 
have  to  ? 

The  Court :  If  you  should  pick  out  something, 
the  rest  of  it  might  entirely  justify  his  opinion. 

20 

Mr.  Griggs  :  The  question  is  objectionable,  be- 
cause it  uses  the  terms  "  this  ore,"  and  it  is  there- 
fore vague  and  indefinite. 

Ml-.  I'arker  :  I  mean  the  ores  in  this  locality  . 
the  fninklinite  on — 

The  Court :  I  do  not  think  that  question  would 
be  competent ;  it  slionld  be  the  question  of  the  oi'e 


in  this  vein 
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Q.  1  ask  you  if  any  of  the  books  refer  to  the  ores  of  this 
Mine  Hill  vein  i 

A.  They  S|>eak  of  the  ores  of  Susse.K  County,  N.  J.,  some 
of  them  I  think  refer  to  Mine  Hill,  I  am  not  certain. 

Q.  Which  books  refer  to  the  ores  of  Mitie  Hill  or  Su.sse.x 
County,  IS'.  J.  ? 

A.  In  the  Journal  of  the  Academy  of  Natural  Sciences, 
Vol.  4,  page  8,  1824,  observations  on  the  mineral  discov- 
eries at  Fiankliii,  Sussex  County,  it  speaks  of  the  ore.  4.0 
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By  Mr.  McCarter  : 

Q.  By  whom  ? 

A.  By  VanUxem  and  Keating.  And  in  tlie  same 
Journal,  same  volume,  part  second,  page  220,  observations 
by  Troost  on  the  zinc  ores  of  Franklin  and  Sterling,  Sussex 
County,  N.  J.  In  Kartsen's  Archive  fur  Bergbau,  Vol.  12, 
page  217,  1826.  In  Lampadius  Metallurgy,  published  in 
Goettingen  in  1827.  at  pages  443  and  445.  In  Hartsen 
Metallurgy,  Vol.  4,  pages  429  or  430,  I  am  not  certain  of 
the  exact  page,  where  it  refers  to  these  ores ;  1831.  In 
Breithanpt  Miueroiogie,  published  in  Dresden  and  Leipzig, 
in  1847,  Vol.  3,  page  479. 

Further  cross  : 

Q.  Does  he  mention  this  ore  in  this  vein  ? 

A.   He  mentions  the   ore   from    this    locality,   gives   an 
analysis — -or  i-ather  of  one  of  the  minerals  of  this    ore.    this 
20   locality. 

Q.   What  minei'al  is  that? 

A.  A  silicate  of  zinc,  willeniite.     That  is  all. 

Q.  Then  you  have  not  referred  to  Gordon's  Gazetteei-  as 
printed  in  this  State  in  1834? 

A.  1  have  not. 

Q.  Nor  to  the  description  by  Dr.  Fowler  of  these  veins 
as  therein  contained  ? 

A.  I  have  not. 

Q.   Have  yon  read  them  ? 
o()       A.  I  read  part  of  that  aiticle,  but  not  the  wliole  of  it. 

Q.  Nor  to  Bruse's  examination  of  the  red  zinc  ui-  in 
1814? 

A.   1  read  that,  I  have  forgotten  exactly  what  it  contains. 

Q.  Nor  to  the  special  reports  of  the  New  Jersev  Zinc 
Company  oti  these  ores  and  on  these  mines,  in  1852? 

A.  I  did  not  refer  to  them  as  showing  what  was  known 
in  1848. 

Q.  Nor  to  the  report  of  Rogei-s  in  184'^.  already  referred 
to? 
40       A.  No. 
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Q.  Nor  to  Nutliall's  observations  in  1S22,  as  published  in 
tlie  Jonrnal  of  Science  liere  { 

A.  I  did  not  refer  to  tliat. 

Q.  You  liad  seen  all  tliose  papers,  had  you  not  ? 

A.  I  had  seen  most  if  not  all  of  them,  1  do  not  remem- 
ber tiie  contents  of  tiiem. 

Q.  It  was  a  sort  of  process  of  natural  selection  ? 

A.  I  read  all  I  could  find  on  the  subject,  and  what 
seemed  to  ine  to  be  pertinent  1  nuide  notes  of  and  remem- 
bered. 10 

Mr.  Parker  :     I  do  not  think  of  anything    else. 

Re-direct : 

Q.  You  were  asked  by  Mr.  Parker  at  the  opening  of  the 
cross-examination  in  reference  to  your  analysis  of  thefrank- 
linite  showing  a  range  between  10.81  and  25.30  of  zinc  in 
the  franklinite,  being  tiie  general  range. 

The  Court :     The  oxide  of  zinc.  20 

The  Witness  :     The  oxide  of  zinc. 

Q.  Yes.  Will  you  kindly  tell  us  what  analysis  there 
were  known  of  this  mineral  previous  to  1848,  and  what  they 
gave  of  the  oxide  of  ziuc  { 

A.  As  far  as  I  know. 

Mr.  Parker  :     One  moment ;  I  did  not  ask  about 
the  analysis  before  lS-18,  1  asked  in   making    up  a  39 
statement  of  the  contents  of  this  oi'e  what    analy- 
sis he  based  it  upon  ? 

Mr.  R.  M.  McCarter:    You  also  asked  him  what 
was  the  general  range  ? 

Mr.  Collins:     Yes,  it  should   not    be   limited  to 
1848. 


A.   Before    1S4S    I    have    onlv    found   three   analvsis  of 


40 


17t> 

fi'Mukliiiite  piil)lislied. 

Q  What  do  tliey  give  as  tlie  oxide  of  zinc? 

A.  Tlie  lowest  was  10.81  and  the  liigliest  was  17.42  of 
oxide  of  zinc. 

Q.  Whose  analysis  were  they  ? 

A.  The  lowest  was  by  Abbey  and  the  higliest  of  zinc  was 
by  Thompson. 

Q.  Was  there  another  one,  a  tliird  one  by  Berthier? 

A.  Eertliier  was  between  the  two  in  oxide  of  zinc. 
iQ       Q.  lie  was  what? 

A.  Seventeen. 

Q.  Wiiut  do  yonr  analysis  sliow  ? 

A.  It  shows  17.32. 

Q.  Is  that  the  i-esiilt  of  your  own  analysis? 

A.  That  is  my  own  analysis. 

Q.  Of  what? 

A.  Of  an  average  sample  of  frankiinite  picked  out  fi'om 
the  rSelvidere  samples. 

By  the  Couit  : 

Q.  That  was  wiiat  you  assumed  in  the  table? 
A.  That  was  tlie  result  of  an  analysis  I  made  of  an  aver- 
age sample  whicii  I  picked  out. 

The  Court :     Yon  said  before  it  was  an  assumed 
average  ? 

Ml'.  Griggs:     As  I  understood  liis  testimony  it 
was  tlie  result  of  a  long  range  of  aiialj'sis. 


30 


Mr.  Parker:  There  is  one  tiling  I  omitted  on 
the  cross-examination,  and,  perhaps,  I  might  ask 
it  now. 

The  Court :  Hadn't  you  better  let  the  re-ex- 
amination be  completed  ? 

Mr.  Parker:     Just  :is  thev  like  it. 


40 
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Further  re-direct : 

Q.  Ill  reference  to  the  effect  of  the  weatliei'  on  the  out 
crop  along  Mine  Hill,  I  nndorstood  yon  to  say  that  it  was 
(lark,  owinof  to  the  oxidation  ;  is  tliat  correct? 

A.   Yes,  sir. 

Q.  What  constitnents  of  Mine  Hill  wonld  tliis  weatlier- 
ing  prodnce  that  effect  on  ? 

A.  It  would  darken  the  lighter  coloi'ed  minerals. 

Q.  The  which  \ 

A.  The  light  colored  minerals. 

Q.  Would  that  apply  as  well  to  the  limestone  as  to  the 
other  minerals  ? 

A.   Yes,  it  darkens  the  limestone  in  the  vein. 

Q.  What  is  the  geneial  color  of  franklinite? 

A.  Black. 

Q.  What  then  would  be  the  effect  of  weathering  upon 
the  out-ciop  of  Mine  Hill  as  to  making  the  rock  and  ore 
appear  to  be  similar  or  dissimilar  from  franklinite? 

A.  It  wonld  make  it  look  very  much  like  it. 

Q.  And  that  would  ajiply  to  all  the  minerals  that  are  ex- 
posed to  the  iiir? 

A.   Yes,  sir;  all  the  minerals. 

Q.  In  exhibit  Stone  No.  2,  I  think  it  is,  showing  the 
small  red  lines,  indicating  red  oxide,  wliat  percentage  of 
red  oxide  did  you  assume  to  pi'oduce  that  line? 

A.   One  and  a  quarter  per  cent,  in  the  original  ore. 

Q.  You  have  given  us  how  you  reached  that  sum.  What 
would  from  one  to  one  and  a  half  per  cent,  of  red  oxide 
yield  in  the  furnace  working? 

A.  In— 

Q.  What  would  the  presence  of  from  one  to  one  and  a 
half  per  cent,  of  red  oxide  of  zine  in  the  ore  yield  in  the 
furnace  work,  of  product  ? 

A.  It  would  yield  about  thirteen  or  fourteen  pounds  of 
oxide  of  zinc  to  the  ton. 

By  Mr.  Griggs: 

Q.  One  per  cent,  of  22. 40  would  be  how  much  < 
A.  22.(14,  but  v.ni  don't  get  it  even. 


10 
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Tilt!  Court :     Well,  nover  iiiiiul  tliiit. 
Further  re  direct : 

Q.  (Sliowiiifi;  witness  speciineii.)  1  show  you  a  sample  in 
coiiiiection  with  this  evidence  as  to  weatheiing,  and  ask 
joii  whether  you  can  tell  us  wliether  that  shows  the  effect 
of  weatheriiig  upon  the  out-crop  ? 

A.  That  shows  it  ver^'  well;  the  fresh  break  shows  the 
light  color  of  the  ore,  and  the  daik  side  shows  where  it 
has  been  weathered  and  exposed  and  turned  dark. 

Q.  What  do  yon  find  from  your  inspection  that  sample 
to  be,  roughly  speaking,  tiie  constituents  there? 

A.  It  is  mainly  limestone  ;  there  are  some  crystals  of 
franklinite  and  a  little  l)it  of  red  oxide  in  it  and  some  sili- 
cate of  zinc. 

Q.  So  that  the  limestone  is  colored  there  by  the  weather? 

A.  The  limestone  is  colored  by  the  weather. 

Q.  What  mineial  is  there  in  the  ore  that  is  peculiiirly 
o„  susceptible  to  tlie  o.xidation  of  the  air  i>nd  causes  the  dark 
color  or  oxidation  ; 

A.  The  ingredients  of  the  ore — 

Q.  Yes,  the  ingredients  of  the  ore? 

A.  Manganese. 

Mr.    McCarter:     We    will    have    tliat    marked 
Exhibit  Stone  I'e-direct  Ko.  1. 

Q.   Would,  in  your  judgment,  a   casual  oltscrver  snjipose 
q,)   or  lie  led  to  lielieve  that  a  piece  of  rock  luiving   that  color, 
was  what  is  known  as  i)lack  franklinite? 
A.  He  might  be. 

Q.  You  have  detiiied  or  been  asked  about  the  definition 
of  an  nre  and  iiave  described  it,  Mr.  Stone,  as  a  mineral  or 
mixture  of  minerals  containing  one  or  more  valuable  sub- 
stances in  such  quantity  in  such  a  state  of  combination  that 
it  or  they  can  be  profitably  exti'acted.  State  what  you 
mean  by  the  term  "it  can  be  profitably  extracted?" 

A.  I  mean  that  if   the   material  in  question  were  deliv- 
Af\  ered  at  a  favorably  located  works,  having  sufficient  capital, 
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planned  and  built  in  the  most  suitable  known  mannei'  for 
woi'kinj^  tlie  material  in  question,  and  with  thoroughly  com- 
petent financial  and  teeiinical  management,  it  conld  be 
worked  at  a  proKt. 

Q.  Is  it  not  necessary  tliat  the  material  in  question  can 
be  woi'ked  profitably  iit  the  time  and  place  wliere  it  is 
niined  ? 

A.   Not  necessarily  so;  in  many  cases  the  material  mined 
is  divided  into  three  classes — shipping  oi'e,  which  is  smelted 
or  sold  ;  lean  ore,  which  is  piled  at  the  mines  to  be  worked   jq 
later  when  the  conditions  ai-e  more  favorable,  and  the  waste 
rock  that  is  thrown  away. 

Q.  Do  you  consider  that  it  is  necessary  that  a  mineral  or 
mixture  of  minerals  should  have  been  worked  profitably 
for  it  to  have  been  called  an  ore  ? 

A.  Not  at  all,  if  the  material  is  known  at  the  time  to 
admit  of  its  being  worked,  as  I  have  already  described,  it 
would  be  considered  an  ore  ? 

Q.  Do  yon  understand  that  metallurgists  are  called  upon 
to  so  decide  ?  20 

A.   Very  fiequently. 

Q.  To  give  their  opinions  ? 

A.  To  give  tlieir  opinion  and  advice. 

Q.  In  deciding  whether  such  a  material  is  or  is  not  to  be 
called  an  ore,  is  the  cost  of  mining  to  be  taken  into  consid- 
eration ? 

A.  No. 

Q.  Can  you  give  an  illustration  of  that? 

A.  Yes.  There  is  a  mine  at  Friedensville,  Pa.,  wiiich 
was  worked  for  many  years  and  the  ore  was  smelted,  jno-  oq 
ducing  spelter  of  exceptionably  good  quality,  but  as  the 
mine  grew  deeper,  the  cost  of  pumping  became  so  great 
that  tliey  had  to  give  np  mining.  The  material  left  in  the 
ir.ine  is  the  same  as  thar  whieii  tliey  took  out;  it  is  just  as 
much  ore,  although  it  is  not  used.  The  cost  of  niining  is 
so  great  as  to  prevent  it  being  used,  but  it  is  just  as  much 
ore  as  the  other  was  which  tliey  took  out  and  used. 

Q.  Does  the  cost  of  transporting  the  material  from  the 
mines  to  the  smelting  works  affect  the  question  of  whether 
it  is  an  ore  ?  40 
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A.  Xo,  it  does  not.  In  iiian_v  cases,  especially  in  the 
west,  there  are  veins  of  ore  so  situated  that  tlie  cost  of 
transportation  is  too  great  to  permit  of  their  being  worked, 
and  other  veins  nearer  the  railroad  are  mined  and  used. 
One  is  jnst  as  much  a  vein  of  ore  as  the  other,  although  at 
the  present  time  they  are  not  nsed  or  worked. 

Q.  Are  there  any  eases  that  you  have  not  mentioned, 
in  wliicli  a  mineral  or  mixture  of  minerals  would  be  prop- 
erly classed  as  an  ore? 
jQ  A.  Yes.  It  is  frequently  the  case  in  the  west  that  a 
vein  will  contain  silvei-  in  such  combinations  that  it  can- 
not be  e.Ktracted  b}'  amalgamation,  and  containing  no  base 
metals,  and  anotlier  material  the  only  valuable  constituent 
of  which  is  lead  or  copper,  and  that  in  too  small  proportion 
to  permit  of  its  being  worked  alone;  there  neither  of  them 
alone  could  be  considered  as  an  ore,  but  if  mixed  together, 
the  mixture  could  be  profitably  smelted,  so  as  to  extract  both 
the  lead  and  silver,  in  which  case  both  would  be  properly 
classed  as  ores.  Another  case  is  this — in  California  for 
2Q  many  years  they  mined  for  gold  by  hydraulic  mining  and 
extracted  the  gold  profitably  ;  by  an  Act  of  the  Legislature 
they  cannot  now  carry  on  that  business,  but  the  material  is 
there  similar  to  what  was  worked  before,  and  is  as  much 
ore  as  that  which  was  worked  before. 

Q.  Do  you  know  of  a  case  in  this  couut\'  and  vicinity  in 
reference  to  iron  ore  where  some  iron  ore  is  now  bt'ing 
used  that  was  not  formerly  used  ? 

A.  Yes,  here  and  in  many  other  places. 

Q.   Mention  one  near  home  ? 
3Q        A.  At  the  Ogden  mine. 

Q.   Yes? 

A.  In  the  case  of  any  vein  where  the  value  of  the  mate, 
rial  is  too  small  in  quantity  to  admit  of  its  direct  working, 
or  where  there  is  something  mixed  with  it  that  is  injurious, 
if  that  cannot  be  separated  i)y  mechanical  concentration,  by 
any  of  the  means  that  are  known,  that  material  is  ore  jnst 
as  much  as  it  was  in  the  first  place.  That  is  part  of  the 
metallurgical  treatment,  the  concenti-ation  of  the  ore  that  is 
taking  out  the  valuable  ingredients  from  the  waste  or  fi-om 
40   the  injurious  parts. 
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Q.  The  Ofo  is  the  .=aiiie  ? 
A.   Yes,  sir. 

Q.   And  it  was  ail  ore  before? 
A.   Yes,  sir. 

Q.  They  simply  had  not  tlie  method    to    make  it  useful  ? 
A.   Yes,  sir. 

Q.  Wliat    substance  in    the    iron    ore  interferes  with  its 
profitable  working  ? 

A.  Titanaum  in  most  cases. 

The  Court :   I  do  not  see   the    relevancy  of  this 

Mr.  McCarter  :  The  object  was  to  show  tiiat 
the  presence  of  piiosphorons  in  a  vein  of  ore  pre- 
vents its  being  nsed.  nevertheless  it  is  iron  ore. 
and  is  so  known  and  characterized. 

Mr.  Parker :  I  did  not  object  to  it  on  tlie 
ground  of  its  not  being  re-examination  ;  it  seems 
to  me  it  is  liardly  called  for. 

20 

Q.   Does  or  does  not  tlie  presen(re    of    phosphorous  affect 
tiie  workability  of  the  ore? 

A.  It  affects  the  value  of  iron  very  much. 

Q.  Wiiy? 

A.   Because  the  presence  of  phosphorous  in  the  iron — 

The  ','oart  :  I  think  I  will  stop  this  ;  if  counsel 
do  not  object,  I  will  say  that  this  is  taking  up 
time  unnecessarily. 

30 
Q.   Are  there,  or  are  there    not    other    recngnized  defini- 
tions of  ore? 

A.  Tliei'e  are  a  great  numy  of  them. 

Mr.  Parker  :    I  object  to  that. 

The  Court :  You  may  answer  the  question. 

A.  There  are  a  great  many  definitions  nsed. 
Q.  And  are    there   or    not    numerous    definitions  of  ore 
given  in  dictionaries  and  other  books  and  works  of  art  and    ^o 
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seiuiice,  in  wliieli  the  vulue  of  ore,  the    workable    value    of 
the  product  does  not  enter  into  tlietn? 
A.  A  groiit  many,  the  majority. 

He-cross. 

(^.  Some  of  them  are  mineralogiual,  are  they  not,  from 
mere  collectors  of  curiosities,  these  deiinitions,  are  they  not  ? 

A.  1  never  exactly  understood  what  is  meant  by  a  ini?i- 
\0  eralogical  examination ;  mineralogists  have  nothing  to  do 
with  the  ore. 

Q.  Some  of  them  by  scientific  men  then  ? 

A.  Possibly  ;  there  are  so  many  different  meanings,  I 
cannot  exactly  tell  you  what  they  mean. 

Q.  The  meaning  which  you  gave  was  intended  for  people 
dealing  with  mines  for  the  purpose  of    prolit,    was  it  not  ^ 

Objected  to.     Question  withdrawn. 
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Q.  Now,  the  one  point  that  I  wanted  to  ask  you  about 
that  I  forgot  was  this  :  You  said  something  about  makiiig 
spelter,  as  an  experiment,  out  of  this  ore  ?  I  understood 
vou  separated  the  franklinite  first? 

A.  Separated  it  as  far  as  possible. 

Q.  Why  so? 

A.  Because  it  is  of  no  advantage  in  the  retorts,  because 
it  is  putting  in  material  with  very  little  zinc  in  it,  which 
increases  the  cost  of  the  woi'king. 

Q.  And  it  is  apt  to  have  a  bad  affect  on  the  furnace,  on 
the  retort  itself,  has  it  not  ? 

A.  It  has  that  tendency. 

Q.  Cuts  them  out  i 

A.  The  franklinite,  certainly. 

Q.  The  separation  yon  speak  of  was  that  by  electromag- 
nets, was  it  not '{ 

A.   Not  that  I  worked. 

Q.   ttow  niueli  did  you  work? 

A.  1  worked  a  small  amount. 

Q.   You  never  did  it  commercially  ? 
(A        A.  No,  sir,  I  said  it  was  a  small  amount  merely  suflicient 
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to  coiifiriii  the  results  of  the  older  experiments. 

Q.  Has  iuiy  separation  hy  uuigiiets,  of  ores,  ever  been 
snccessful  on  a  coniraercial  scale  nntil  the  niodei-ii  inven- 
tion of  electro-niagiietism  and  dA'iinnios  '{ 

A.  I  think  it  has. 

Q.  AVhere? 

A.  In  Newark. 

Q.  When? 

A.  1867  and  1S6S. 

Q.  Is  that  the  only  ease  ?  .  -^q 

A.  It  was  worked  before  that,  for  how  long  I  ennnot  sav. 

Q.  Where? 

A.  At  Franklin  Furnace,  and  I  believe  at  Newark,  and 
I  believe  also  at  Boston. 

Q.  Where? 

A.  At  Franklin  Furnace,  I  believe,  at  Newark  ;  I  think 
also  in  Boston. 

Q.  It  is  not  understood  those  experiments  were  success- 
ful coniinercially,  is  it  ? 

A.  1  don't  know  about  that.  20 

Q.   Been  tried  all  over  the  woi'ld,  liasn't  it? 

A.  Oh,  no. 

Q.   jMagnetic  sepai'ation  of  ores  ? 

A.   Magnetic  separation  of  ores  had  been  often  used. 

Q.  Was  it  used  with  success  until  the  invention  of  the 
electric  magnet  process,  or  the  dynamos? 

A.   I  could  not  say. 

Q.   With  any  ores  ? 

A.   I  (lon't  know. 
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Re-direct  : 

Q.  Are  you  able  to  refer  to  the  reference   to    VanUxem 
and  Keating  you  spoke  of? 

^fi-.  Parker  :     We  object  to  tliat. 

The  Court :  I  think  it  is  not  proper  rebuttal, 
it  should  have  been  introduced  in  the  original  ex- 
aniin:itiori. 
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Tlie  Court  :  I  will  merely  indicate  my  iiresoiit 
opinion,  and  will  say  that  if  I  cliange  it  the  phdn- 
tiff  may  recall  this  witness  in  this  line. 

I  think  tiiat  the  counsel  on  both  sides  as ree  on 
the  proper  mode  of  examining  an  expert  witness, 
and  that  it  is  not  to  permit  iiim  to  fortify  his 
opinion  hy  extracts  from  the  works  upon  wiiich 
he  lias  founded  it,  bnt  to  leave  open  to  cross-ex- 
amination sucli  of  these  works  as  the  other  side 
choose  to  bring  out  to  elncidate  the  strength  or 
weakness  of  that  opinion.  Now,  in  that  line,  the 
defendants  have  only  gone  llins  far;  they  have 
only  asked  him  which  of  the  works  that  he  funn- 
ed his  opinion  on,  related  to  the  ores  of  this  lu- 
cality.  My  present  view  is  that  that  would  only 
permit  the  defendant  to  contradict  him  hy  sliow- 
ing  that  those  were  not  standard  works,  hut  if 
they  intended  to  contradict  him  by  showing  they 
did  not  contain  what  supported  his  opinion,  they 
must  go  further  with  their  cross-examination,  and 
in  that  view  I  think  that  tiie  cross-examination 
does  not  open  the  witness  to  this  question. 

If  I  change  my  view  as  to  the  introduction  of 
i)ooks,  or  the  use  of  books,  I  would  not  deprive 
the  plaintifit's  of  an  opportunity  to  recall  this  wit- 
ness, because  this  case  is  one  of  the  character  that 
I  think  both  sides  should  have  every  liberty. 

I  will  say  there  is  suggested  in  one  of  the  books 
I  have  examined — I  say  this  simply  so  that  coun- 
sel on  both  sides  nniy  examine  the  question  fui- 
tiier  if  they  choose  to — there  is  suggested  th.it 
there  may  be  an  admission  of  books  on  pure 
science,  indnctive  science,  and  counsel  find  it,  I 
think,  in  the  third  volume  of  Wharton's  Evidence. 
I  found  it  shortly  before  coming  up  here,  but  at  a 
time  wlien  I  could  not  examine  tlie  authorities 
that  wei-e  quoted  in  support  of  it ;  1  thiidc  I  have 
a  note  of  it  which  I  could  not  find  this  morning, 
but  if  counsel  desire  it,  I  will  give  it  to    them    so 


ITU 

tliat  tliey  may  see  it.  Tl:ere  are  several  Massa- 
chusetts cases,  and  I  think  one  English  case  cited 
wiiich  I  have  not  examined.  So  that  I  overrnle 
thisqnestion  at  present,  and  you  may  take  an  excep- 
tion so  as  to  preserve  alt  your  rights. 

Mr.  McCarter  :     Yes,  sir. 

Tiie  question  is  important  if  the  Court  please, 
because  we  sliall  have  a  number  of  other  witnesses 
in  the  same  line,  and  we  do  not  want  to  offer 
evidence  to  tiie  Court  tiiat  we  think  is  inadmiss- 
ible ;■  but  we  don't  want  to  try  our  case  on  the 
theory  of  fortifying  the  opinions  of  our  witnesses 
by  the  offer  of  books  that  are  inadmissible;  but 
for  the  present,  although  I  do  not  think,  perhaps, 
this  is  a  very  opportune  moment  to  raise  the  ques- 
tion, 1  desire  to  make  this  statement  to  the  Court, 
that  in  as  mucli  as  this  witness  in  reply  to  the 
question  asked  him  by  the  defendant  on  cross-ex- 
amination, has  stated  the  names  of  tiie  authors 
wlii.cb  he  consulted,  whose  works  related  to  the 
ore  in  this  particular  locality  and  to  the  ore  in 
question  in  this  suit,  I  offer  to  sliow  by  this  wit- 
ness, from  the  books  themselves  what  those 
authors  said  ou  that  subject,  and  we  ask  the  ruling 
of  tlie  Court  on  that  proposition. 

The  Court :     It  is  objected  to    for   the    reasons 
given  before  i 

Mr.  Parker:     Yes,  sir. 
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]\[r.  T.  N.  McCarter:  I  will  juststate  one  sug- 
gestion more,  which  is,  pei'haps,  a  matter  of  dis- 
cretir>n,  and  that  is,  if  it  is  manifest  to  the  Court 
that  the  question  now  asked  is  objected  to  solely 
upon  the  ground  that  it  is  not  cross-examination, 
and  is  a  nuitter  of  direct  testimony,  if  we  have 
been  under  a  misapprehension  as  to  wliat  the   law 

n  that  suliJL'ct,  the  Court  would  not  simt    us    4.0 
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out  on  the  more  tcclinical  ground  of  direct  or    re- 
direct examiniition. 

The  Court :  I  have  tried  to  indicate  that  that 
is  my  view,  and  if  I  change  that  view  I  will  per- 
mit you  to  recall  that  witness,  because  you  ex- 
amined him  upon  the  other  theory. 

Mr.  T.  N.  Mc('arter :  I  understnnd  the  Court 
overrules  our  offer. 

The  Court :  It  is  oven-uled,  and  you  may  take 
an  exception. 

Mr.  T.  N.  McCarter :     Allow  us  an  exception. 

To  wkicH  ruling  tHe  plaiatiff-s  ooun- 
Bel  prays  an  Bxception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly.  ^    ^    ^^^^^ 

/.    S.    C. 


FARBER  DuFAUR,  sworn  by  the  uplifted  hand  on 
behalf  of  tlie  plaintiff. 

Direct  examination  by  Mr.  R.  H.  McCarter : 

30       Q-  What  is  your  name,  age,  residence  and  occupation  ? 

A.  My  name  is  Adolph  FaberDuFaur;  age,  sixty-nine  ; 
residence,  Newark,  N.  J.;  occupation,  engineer  and  metallui'- 
gist,  metallurgical  engineer  and  expert  in  patent  cases  with 
my  offices  in  New  York. 

Q.  What  education  have  you  had  as  mechanical 
engineer  and  metallurgist  ? 

A.  My  father  was  superintendent  of  the  Government 
Iron  Works,  and  as  a  little  boy  I  had  occasion  to  go  through 
the  works  before  going  to  school ;  I  used  to  mould  small 
^0  castings ;  fancy  work. 
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Q.  AVhei-c  was  tliat  ? 

A.   At  Wiisseraltinger,  in  tlio  Kingdom  of  Wnrteinburg. 

Q.  You  just  were  born  in  tlie  matter ;  go  on,  now  ? 

A.  Of  course  I  iiad  frequent  oijportunity  to  study  meta- 
logy  and  mining  as  far  as  it  was  there.  After  I  was  eiglit 
years  old  I  was  away  most  of  the  time  at  hoarding  scliool 
at  ,  and    passed   through   tlie  full 

term  of  four  years,  from  1840  to  1844,  and  in  the  fall  of 
1844  I  remained  another  six  months  in  the  laboratoi'y 
attached  to  the  Polytechnic  School,  making  analysis  of  ores  jq 
and  other  things,  and  then  passed  the  civil  sei'viee  exami- 
nation you  might  call  it,  for  the  government  service ;  the 
government  owned  iron  works  and  salt  works  and  mines, 
and  I  had  to  pass  first  a  tiieoretical  examination,  and  after 
that  to  study  the  practical  part  of  mining  metallugy  ;  I  first 
went  from  one  iron  work  to  tiie  other  in  Wurtemburg. 
1  worked  in  iron  mines,  and  working  in  puddling  fui'iiaces 
with  a  charcoal  forge;  after  going  through  the  studies  in 
tiiegovermnent  works  I  travelled  tlirougli  a  part  of  Germany 
France  and  Belgium.  20 

Q.   Ditl  you  visit  any  zinc  mines  aiul  ziiui  works? 

A.  I  visited  the  zinc  works  at  Seldberg,  and  the  Yeille 
Montague,  at  Belgium.  When  I  retui-ned  from  ni\'  travels 
in  1847,  I  passed  the  second  practical  civil  service  exami- 
nation, and  was  appointed  assistant  superintendent  of 
iron  works  at  Wasseralfinger ;  and  also,  between  1847  and 
1850  was  part  of  the  time  at  Wasseralfinger  and  Unter- 
coken  putting  up  new  puddling  works  there. 

y.  Did  you  become  aquainted  with  the  method  of  work- 
ing zinc,  when  you  visited  the  zinc  works?  3q 

A.  I  of  course  had  studied  general  metallurgy  before, 
and  I  examined  the  method  ;  and  I  remember  at  Seldberg 
they  had  Silesian  retorts,  and  at  Veille  Montague  tliey  had 
the  Belgiiin  retorts;  the  Silesian — the  large  muffles,  and  I 
saw  them  l)otli  in  operation.  I  took  particular  interest  iu 
the  mode  of  tiring  in  Belgiuu.  I  remember  they  had  what 
they  call  a  clinker  furnace;  they  had  a  particular  kind  of 
coal  that  would  clinker  a  good  deal,  and  to  get  rid  of  that 
clinker  they  had  a  peculiar  arrangement. 

Q.   When  dill  yon  come  to  this  country  ?  40 
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A.  I  came  to  this  country,  nn-ived,  tlie  1st  of  Jumiui'v, 
1851. 

Q.  And  wliat  career  did  you  enter  upon  liere? 

A.  I  first  had  an  engagement  for  Copper  &  Hewitt  to 
put  up  a  glass  puddling  furnace,  at  their  works  at  Trenton, 
and  1  afterwards  liad  ciiai'ge  of  a  charcoal  forge  at  Penn- 
sylvania, and  then  I  went  to  some  iron  works  in  anotlier 
part  of  Pennsylvania. 

Q.  Did  3'ou  have  at  that  time  any  connection  with  the 
I A  New  Jersey  Zinc  Company? 

A.  In  1853  I  first  put  up  an  experimental  blast  furnace 
for  the  New  Jersey  Zinc  Company. 

Q.  Where? 

A.  At  Newark  ;  to  work  up  tiie  so-called  residuum. 

Q.   What  year? 

A.  In  1853.  That  was  the  experimental  furnace.  There 
])ad  been  thousands  of  tons  of  residuum  from  the  manufac- 
ture of  zinc,  and  Mr.  Detmore,  who  was  then  president  of 
the  company,  engaged  me  to  make  plans  for  the  furnace,  and 
on  first  to  build  a  small  experimental  furnace,  which  was 
finished  and  built  in  1853;  it  was  four  foot  bosh. 

Q.   What  do  you  mean  by  bosh? 

A.  The  widest  part  of  the  furnace,  and  it  was  about 
fourteen  feet  higli.  I  liad  never  worked  an  anthracite 
furnace  befoi'e,  and  we  only  had  a  fan  blower,  and  there 
was  considerable  difficulty.  I  made  a  little  iron,  but  it  was 
not  possible  to  run  the  furnace  with  a  fan  blower.  The 
next  year,  in  1854,  Mr.  Detmore  got  one  of  tiiese  other 
blowing  arrangements,  and  I  started  the  furnace  again 
on  and  made  speigeleisen,  and  let  the  zinc  go  into  the  air. 

Q.  Now,  you  have  spoken  of  thousands  of  tons  of  resid- 
uum that  you  found  in  1853,  wiien  you  went  there.  By 
residuum,  tell  the  jury  what  you  mean  ? 

A.  At  the  zinc  works,  tlie  white  oxide  of  zinc  was  manu- 
factured from  tlie  ores  in  two  different  ways,  one  way, 
what  they  called  the  Wetherill  furnace,  and  the  other  was 
dillution  in  retoi'ts  ;  I  can  show  a  sketch  of  what  a  i-ctin't  is. 

Q.  What  do  yon  mean  by  residuum? 

A.  Well,  the  residuum,  after  the  ore  was  worked,  a 
A(]  little  anthracite  was  mixed    and  heated,    and    the   metallic 
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zine,  as  far  as  possible,  driven  off,  and  what  remained,  wliat 
was  left,  wliat  was  hanled  out  of  tlie  furnace,  tiiat  was 
the  residuum.  It  contained  iion  ;  contained  from  twelve 
to  fifteen  per  cent,  of  oxide  of  zinc.  This  was  thrown 
away  at  that  time,  considered  waste,  was  piled  up  ;  pei-- 
haps  six  thousand  or  more  tons,  I  don't  reinember  exactly 
how  many  tons ;  and  the  object  of  tiiat  little  furnace  was 
to  show  that  this  could  be  worked  to  re_^ain  tiie  iron,  anil 
not  only  tiie  iron,  but  also  the  zine. 

Q.  That  had  not  gone  off  in  the  first  work  ?  jq 

A.  That  had  not  gone  off  in  the  first  process. 

Q.  You  have  said  there  was  a  pile  of  thousands  of  tons 
of  this  i-esiduHin  when  you  went  tliere,  is  that  right? 

A.  That  is  riglit. 

Q.  Yon  have  also  said  that  this  residuum — that  they 
worked  both  the  old  muffle  furnace,  and  the  Wetherill  pro- 
cess furnace  for  extracting  the  white  oxide;  could  you  dis- 
tinguish in  the  residuum  that  you  found  there  such  as  had 
been  used  in  either  of  those  furnaces? 

A.  As  far  as  I  could  see  at  the  time  the  residuum  from 
the  muffle  ovens  was  finer,  it  was  clinkered  so  well,  not 
caked  together  so  well,  didn't  form  such  lumps,  like  tiie  re- 
siduum from  tlie  Wetherill   furnace. 

Q.  So  you  could  distinguish  tiiem  ? 

A.   I  could  distinguish  them. 

Q.   How  did  they  compare  in  ipiantity  < 

A.  I  think  there  was  a  good  deal  more  residuum  from 
the — considerable  more  residuum  from  the  muffle  ovens 
than  from  the  Wetherill  fui-nace. 

Q.  Now,  with  reference  to  this  experimental  blast  fur- 
nace that  you  erected  there  for  tiie  purpose  of  seeing  if  you 
conld  not  get  any  iron  from  this  residuum  ;  how  did  you 
charge  it  first? 

A.  For  this  first  experiment  I  had  prepared — I  didn't 
separate  the  flue  and  coai'se  ore  as  I  did  afterwards,  and  1 
had  a  mixture  of  lump  and  fine  ore,  and  allowed  that  to  set, 
made  a  actual  kind  of  liricks,  lumps ;  so  I  could  charge  it 
in  the  l)last  furnace. 

Q.   You  put  lime  in  ? 

A.   Put  lime  in.  40 
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Q.   Why  did  yon  use  tlie  liine  for  tile  bhist  ? 

A.  I  wanted  the  lime  for  the  centre  for  to  insure  com" 
plate  reduction  of  the  ore.  I  made  a  preliminary  test  to 
see  how  much  was  wanted;  of  course  there  was  already 
lime  in  the  residuum,  because  there  had  been  considerable 
limestone  in  the  ore,  but  still  I  found  I  wanted  some  more 
lime  to  get  a  good  centre  and  fully  liberate  the  oxide  so  as 
to  make  it  reducible. 

Q.   You    have  spoken  of  a  design  to  reclaim  what  little 
iQ  zinc  was  still  in  the  I'esiduum  ;  did  the  use  of  the  lime  have 
any  reference  to  that  design  ? 

A.  Certainly  ;  as  I  say,  to  liberate  the  oxides,  to  make  a 
thin  centre,  and  make  the  centre  of  such  a  nature  as  to 
make  the  o.xides  more  apt  to  be  reduced  ;  that  is  to  make  a 
basic  centre  a  basic  slag. 

Q.  What  was  the  slag  that  3'ou  said  you  wanted  to  attack 
with  this  lime  in  the  residuum  combined  with  ? 

A.  It  was  in  my  opinion  combined  with   iron    and    with 
zinc. 
20       Q-  You  used  then  this  lime  for  tiie  purpose  of  a  flux  ? 

A.  Certainly. 

Q.  Was  lime  then  known  to  be  used  for  a  Hux  by  metal- 
lui-gists? 

A.  Certainly.  Most  all  metallurgical  processes  lime  is 
used  as  a  flux,  but  of  course  there  are  exceptional  cases 
where  silica  is  used  for  flux,  where  there  is  an  excess  of 
lime  in  the  ore. 

Q.   Have  the  silica  and  the  lime  a  tendency  to  combine  ? 

A.  They  have. 
30       Q.  How   long   lias    lime    been    known   in   the  science  of 
metallurgy,  the  art  of  metallurgy  as  a  flux,   and    useful    for 
that  purpose  ? 

A.  Well,  as  long  as  ores  have  been  smelted,  certainly  ;  as 
far  as  I  rememUer  there  always  has  been  lime  used  for 
fluxing  ores. 

Q.  Were  yon  then  adopting  any  new  process,  Mr.  Dii. 
Faiir,  in  applying  this  blast  furnace  as  to  the  use  of  silicate 
or  any  method  employed  * 

A.  Not  at  all.     I  knew  that  ores   could  be  reduced,  and) 
40  besides  that,  I  knew  zinc  could  be  reduced  in   a   blast   fur- 
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luici' ;  I  knew  it  from,  not  only  from  liooks  tliat  speak 
about  the  so-called  cadmei,  tlie  incrnstation  near  the  tunnel 
head  of  tiie  blast  fni'nace,  because,  because  wlien  you  pass 
an  iron  ore  tlirough  the  blast  furnace,  even  if  it  only  con- 
tains a  trace  of  zinc,  that  zinc  will  be  reduced,  and  as  it 
i^oes  up  it  is  condensed  and  then  it  settles  near  the  tunnel 
iiead,  where  it  is  caught,  partly  as  oxide,  pai't  sonietinies 
even  as  metallic  zinc.  I  have  seen  blast  in  furnaces  mixed 
in  the  cadmei  quantities  of  metalic  zinc,  lai-gei-  than  a  pea^ 
]>erfeetly  pure  metalic  zinc.  It  has  been  well  known  that 
in  a  properly  conducted  blast  furnace  the  zinc  is  completely' 
reduced,  no  matter  wiiat  silica  there  may  be,  and  it  jjjoes 
)ip,  and  whatever  does  not  stick  to  the  wall  of  the  furnace — 

Q.  Yes.     What  is  cadmei  ? 

A.  Cadmei,  a  mixture  of  oxide  of  zinc  and  iron,  rather 
subozide,  probably,  and  metalic  zinc,  a  very  large  percentage 
of  zinc  in  it,  as  for  a  long  time  it  has  been  used  for  making 
spelter  from  it. 

Q.  Now,  Mr.  DuFaur,  yon  have  referred  to  your  tir.st 
engine  experiment — blast  furnace,  I  mean,  experimental 
blast  furnace  ;  did  your  labors  cease  with  that  ? 

A.  They  did  not.  In  1855  I  made  a  plan  for  a  regular 
blast  furnace,  and  I  put  it  up  during  the  summer  of  1855 
and  operated  it  in  1855  until,  I  Ijclieve.  it  was  in  Api-il, 
1S56. 

Q.  Now,  did  vou  have  in  the  blast  furnace  any  apparatus 
for  collecting  the  zinc  that  was  still  left  in  the  residuum  ? 

A.  I  did.  I  made  the  plans  for  a  large  fan  to  d'raw  the 
gases  from  the  furnace  into  large  condensers,  and  from  this 
into  a  bag  room  ;  the  bag  room  was  not  completed  when  I 
started  the  furnace,  in  fact,  I  iiad  to  start  the  furnace  be- 
foic  I  was  ready. 

(j.  When  it  was  coniplcted  yon  liad  a  bag  room  and 
everything — 

A.  I  ran  the  furnace  tirst  without  a  bag  nmm,  and  then 
when  the  bag  room  was  completed  I  collected  oxide  there; 
the  bag  room  was  not  large  enough  to  collect  that. 

Q.  How  much  oxide  did  you  nianufactui-e  during  that 
time  by  this  process  ? 

A.    During  the  time  that  it  was  actually  collected —  4.0 
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Q.  Wliat  are  you  reading  from? 

A.  1  have  amongst  my  papers,  papers  I  found  in  an  old 
inemorandiini  in  mj'  own  handwriting. 

Q.  Made  at  that  time  ? 

A.  Made  at  tliat  time,  witli  a  hlanlc,  on  tiie  hlanlc  of  tlie 
blast  furnace  of  tlie  New  Jersey  Zinc  Company,  blast  fur- 
nace journal,   New  Jersey  Zinc  Company. 

Q.  Tell  us  how  many  pounds    of    this    white    oxide  you 
find  you  made  by  this  furnace  you  erected  ? 
10       A.  I  made  during  the  whole  time  552  tons  of  spiegeleisen, 
Spiegel  ;  and  during  part  of  the  time    when    the    bag   room 
was  in  operation  15,255  pounds  of  oxide  of  zinc. 

Q.   What  was  that  oxide  of  zinc  used  for? 

A.  It  was  partly  used  for  paint.  I  remember  that  I  saw 
a  house  that  was  painted  with  it,  a  kind  of  a  canary  color, 
or  between  canary  and  olive  color,  it  changed  a  little;  and  1 
also  understand,  after  a  good  deal  of  it  was  used,  put  back 
in  the  zinc  furnace  so  as  to  have  tlie  best  material  for  that, 
and  afterwards  they  used  it  in  the  spelter  furnace. 
20  Q-  Yes.  Now  then,  up  to  the  time,  1S53,  when  you  went 
to  the  zinc  works  in  Newark,  had  they  made  any  iron  ? 

A.  They  had  not  as  far  as  I  know. 

Q.  But  they  iiad  made  zinc? 

A.  They  had  made  zinc. 

Q.  And  tiiousands  of  tons  of  this  residiuum  lay  there? 

A.  Yes,  sir. 

Q.   And  there  was  not  any  furnace  adapted  to  the    mak- 
ing of  iron  from  this  ore  until  you  experimented  with    that 
first  furnace? 
30       A.  There  was  not  any  furnace  there  to  do  it. 

Q.  No,  I  see.     How  long  did  you  remain  tiiere? 

A.  I  think  it  was  in  April  I  left;  I  am  perhaps-  it  was 
sometime  about  April,  1856. 

Q.  While  you  remained  there,  what  was  manufactured 
at. the  zinc  works  in  Newark  ? 

A.  They  made  white  oxide. 

Q.  And? 

A.  And  tliey  ground  it  up  into  jjaint,  part  of    the    time. 

Q.   Did  the}'  make  any  other  jiroducts  of  this  ore  besides 
40   the  white  oxide  ? 
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A.  Tliey  did,  no — oli,  yes;  tlie\'  ground  np  some  of  tlie 
ore,  some  of  tlie  ore  was  ground  direct  into  paint. 

Q.  Well,  did  they  make  any  spiegelcisen  ? 

A.   After? 

Q.   Yes? 

A.  After  I  left  tliey  continued  to  make  spiegeleisen. 

Q.  \^liile  you  remained,  and  after  your  per;nanent  fur- 
nace was  completed  and  in  operation,  did  you  make  any 
spiegeleisen  orspiegel  I 

A.  With  that  furnace  of  course  I  made  spiegel.  -j^q 

Q.  So  that  they  made  tlie  spiegel  and  made  the  white 
oxide.  Now,  did  tliey  make  any  spelter  while  you  were 
there  ? 

A.  Not  at  that  time. 

Q.  Not  at  that  time.  Were  you  acquainted  with  the 
market  price  and  value  of  this  white  oxide  and  this  spiegel 
that  were  made  while  you  were  at  the  works  ? 

A.  White  oxide,  as  far  as  I  remember,  was  sold  from  be- 
tween 6  and  8  cents  a  pound  ;  there  was  of  coui'se  different 
prices  at  different  tim.s.  and  tiiere    is    a   difference    in    the   20 
(juality. 

Q.  That  will  do.     Now  about  the  spiegel  ? 

A.  The  spiegel  was  hardly  known  in  this  country  at  the 
time,  it  had  no  maiket  value;  there  was  only  about  perhaps 
50  or  60  tons  shipped  to  various  parties,  not  exactly  on 
regular  orders,  it  was  as  samples,  I  may  say. 

Q.  Of  what  character  was  the  zinc  in  this  residiuum  that 
you  found  there,  what  form  of  zinc  ? 

A.  Well,  the  zinc  must  have  l)eeii  in  the  form  of  silicate, 
it  passed  through  the  fire.  3q 

Q.  Yes? 

A.  It  was  a  good  deal  of  it  lumps. 

Q.  What  changes,  if  any,  have  been  made  in  the  pro- 
cesses of  extracting  zinc  from  this  ore  from  your  earliest 
recollection  to  the  present  time? 

A.  I  don't  think  there  have  been  any  changes  made. 

(I  No? 

A.    No  material  changes. 

Mr.  Parker  :     Speaking  of  zinc  metal,  of  course.    40 
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Mr.  11.  IJ.  McCiirter:     Not    necessarily.      Wli^- 
so  ? 

Mr.  Parker:     Because  tlie  question  s;iid  so. 

Mr.  R.  11.  McCarter:     Zinc,  I  said,  from  tliose 
ores  troni  the  earliest  time  to  the  present  time. 

Q.  No  material  changes.  What  changes  at  all,  which 
von  have  designated  as  not  material,  in  reference  to  white 
IC*  oxide? 

A.  Well,  in  white  o.xide  there  have  been  changes  in  the 
form  of  the  furnace. 

Q.  Yes,  from  the  mutHe  to  what  i 

A.  Well,  for  oxide  it  was  a  lai'ge  mufHe  ;  the  old  retorts 
were  two  sorts,  the  Seliciaii  were  rautiles,  but  of  entirely 
different  shapes — 

Q.  I  understand  there  were  two  kinds  of  muffles,  Selician 
and  Belgian ;  now  1  want  to  know  what  other  changes  have 
been  made  besides  the  old  muffle  furnaces  you  have  spoken 
20   of,  and  the  Whetherill  process  ? 

A.  It  was  well  known  before  by  having  coal  and  zinc 
ore  mixed,  or  containing  zinc,  and  blowing  through  it,  you i- 
oxide  would  pass  off  as  I  have  already  stated  ;  now,  vvlien 
the  zinc  ore  was  mixed  as  in  old  times,  either  with  copper 
or  with  lead  or  iron,  of  course  the  higher  the  furnace  ;  when 
they  only  had  zinc  and  only  wanted  to  gain  the  heat,  the 
height  was  reduced  and  finally  they  had  a  very  flat  fire. 

Q.  Did  the  substitution  of  the  Wetherill  process,  which 
brought  the  flame  in  direct  contact  with  the  ore,  make  any 
30   scientific  or  material  change  in  the  process? 

A.  It  did  not,  in  my  opinion. 

Q.  What  effect  did  it  have  in  economy,  making  the  heat 
direct  rather  than  through  the  muffle? 

A.  Well,  the  direct  heat  of  course  would  be  more  econom- 
ical, as  far  as  fuel  is  concerned. 

Q.  That  is  the  oidy  difference,  is  it  not  ? 

A.  That  is  the  only  difference,  it  may  be — 

.  Q.  How  about  the  product  ? 

,Q  Mr.  Collins  :     Let  him  finish. 
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Q.  I  bei^  yoiif  pardon  ? 

A.  I  say  tliiit  passing  tlie  current  tliroiigli  it  would  ])e 
more  apt  to  carry  the  vapors  of  zinc  along  tlian  in  a  inutile, 
where  the  sluggish  zinc  would  not  pass  off  so  easily. 

Q.  The  product,  the  white  oxide  of  zinc,  does  it  vary 
whcthei-  made  by  the  muttte  or  Wethcril!  process? 

A.  Substantially  the  same. 

Q.  From  your  experience  had  in  the  practical  construc- 
tioti  of  these  furnaces,  which  you  refer  to  at  the  Newark- 
works  and  witli  its  operation  upon  this  residuum  taken  in  iq 
connection  with  your  reading  and  learning  on  the  subject 
and  your  observation  iu  Europe,  what  is  your  opinion  as  to 
whether  in  1848  the  silicate  of  zinc  was  an  ore  reasonably 
tit  to  be  mined  for  the  purposes  of  zinc? 

Mr.  Parker:     I  object  to  that  question  ;  it  is  a 
combination  mineral  in  this  ore,  not  this  ore. 

The  Court :     For  the  reason    I   gave  before,  I 
will  admit  this  question  ;  take  an  exception.  on 

Q.   Do  you  undeistand  tiie  question  ''. 

A.  I  do. 

Q.   What  is  your  opinion  i 

A.  In  my  opinion  silicate  of  zinc,  undoubtedly  before 
1848  was  an  ore,  or  considered  an  ore  that  could  be  worked 
for  spelter  i)i-  for  wdiite  oxide;  of  course  I  have  studied 
books  about  it,  not  books  that  I  have  looked  up  since,  but 
books  that  have  been  in  my  private  library  before  1848, 
and  which  had  been  in  my  possession  tliere  about  1840  and  ^q 
up  to  this  date,  and  all  those  books — well,  I  oidy  mention 
three,  that  is  Karsten's  Metallurgy,  which  is  a  standard 
woi-k,  or  was  a  standard  work  at  that  time — in  1851.  when 
it  was  published,  and  I  thiidc  it  is  to  a  gi-eat  extent  a  stand- 
ard work  to  this  date  and  consulted  very  mncli,  and  there, 
as  far  as  I  remember,  five  ores  of  zinc  are  mentioned  as  the 
zinc  ores  proper,  because  the  book  first  speaks  of  ores  that 
are  not  pr<ipL'rly  zinc  oi'es. 
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The  Court  :  Do  yon  mean  to  offer  tliis  in 
support  of  liis  opinion  ? 

Mr.  McCarter :  It  was  volunteered  by  liiin  ; 
we  do  not  intend  to  depart  from  your  Honor's 
ruling. 

Q.  Had  your  learning  and  information  and  knowledge 
been  sucii  previous  to  1848  and  your  arrival  in  this  country, 
as  to  lead  you  to  this  conclusion  ? 

A.  Certainlj'. 

Q.  What  you,  then,  are  now  testifying  to,  you  knew 
before  you  came  to  tliis  country  at  all  ? 

A.  I  did. 

Q.  And  that  was  derived  from  your  early  education  and 
your  knowledge  obtained  from  the  books  in  your  fatlier's 
librar}'  and  your  observation  in  different  works  and  mines 
in  Europe  before  you  ever  lieard  of  Mine  Plili  ? 

A.   Yes,  sir. 

Q.  Or  came  to  tliis  country  ? 

A.  I  did  not  know  anytning  about  Mine  Hill  then. 

Q.  We  have  had  defined  for  us  tliis  morning  the  differ- 
ence between  the  hydrous  and  the  anhydrous  silicates ; 
those  that  have  water  and  those  that  have  not  water  ;  I 
want  to  know  whether,  in  1848,  or  prior  thereto,  there  was 
any  material  difference  in  the  method  of  treatment  of  the 
anhydrous  and  the  hydrated  silicate  of  zinc? 

Mr.  Collins  :  I  make  tiie  same  objection  that 
Mr.  Parker  made,  as  to  the  general  question  of 
the  silicate  of  zinc. 

The  Court :     Admitted. 

Mr.  Collins  :     We  pray  an  exception. 

A.  1  don't  think  there  was  any  essential  difference;  the 
hydrated  silicate  was  roasted. 
Q.  What  was  the  roasting  for? 
A.   For  the  purpose  of  driving  off  the  water. 
Q.  After  it  was  roasted  and  the  water  driven  away,  then 
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liow  was  it  treated  ? 

A.  Tlieii  it  was  treated  like  otliei' zinc  ores. 

Q.  J  list  tiie  same  as  the  otiiers  ? 

A.  In  fact  it  was  generally  roasted  togetlier  witii  tiie  other 
ores  because  almost  all  tiie  ore  called  galmei  that  is  found  in 
Germany  and  France  and  all  over  Europe,  most  all  of  it  is 
partly  carbonate,  the  proper  galmei  and  the  calamine,  and 
partly  silicate  and  until  perhaps  1S30,  or  when  people  did 
not  know  any  difference  between  the  two  it  was  called 
galmei,  and  it  was  worked  as  galmei  and  nobody  found  anj'  iq 
fault  with  it,  and  the  zinc  was  made  out  of  it,  but  tliey  did 
not  know  it  was  silicate. 

Q.  Then,  as  1  understand  it,  over  there  the  carbonate  of 
zinc  or  the  silicate,  were  not  distinguished,  but  were  both 
known  as  galmei  ? 

A.  Yes,  sir,  and  were  roasted  as  galmei  because  the  car- 
bonate wanted  roasting  so  as  to  drive  off  the  carbonic  acid, 
and  the  silicate  to  drive  off  tiie  water. 

The  Court :     Is  tiiat  galmei  ? 

Mr.  Parker  :     Yes ;  it  is   the   same  as   we  call 
calamine  here. 

The  Witness  :     They  used  the  word    to    distin- 
guish it  from  calamine. 

By  Mr.  Griggs : 

Q.  Is  that  so,  that  galmei  is  the  same  as  calamine? 

A.  That  is  the  translation,  in  the  old  terms,  calamine  in 
eluded  silicate  and  carbonate,  there    was  no    distinction    at   30 
all. 

Cross-exam niation  by  Mi-.  Pai'ker  : 

Q.  Yon  went  to  Newark  in  18.51,  or  1854  was  it? 

A.  I  went  to  Newark  in  185.3  to  the  best  of  my  recollec- 
tion. 

Q.  You  did  not  go  up  to  the  mines? 

A.  1  never  have  been,  I  never  have  been  at  the  mines  at 
all.  40 
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Q.  You  were  about  there  sometime,  a  year  or  two,    were 
you  not  ? 
A.  Never. 

Q.  I  mean  at  Newark,  at  tlie  works? 
A.  For  several  years  I  have  not  been  there. 

By  the  Court : 

Q.  Tlie  tirst  time  you  went  there  you  said  you  remained 
-r.-v   there  several  years,  at  tlie  works  in  Newark? 

A.  Well,  after  I  left— 

Q.  Oh,  no — you  were  there  from  1S53  to  1861  ? 

A.  Not  all  the  time. 

Q.  How  much  of  the  time  ? 

A.  In  1853  I  went  there  and  constructed  a  furnace,  and 
then  I  was  there  perliaps  a  couple  of  weeks,  perhaps  in 
1854  when  I  was  running  the  furnace,  and  in  1855  I  lirst 
was  there  at  the  office  in  New  Yoi-k  making  the  plans  for 
a  plant,  and  then  I  was  at  the  woi'ks  perhaps  three  montiis 
QQ  for  the  construction  of  the  furnace,  and  after  three  months 
it  was  put  in  operation,  and  that  took  about  four  or  five 
months  when  I  worked  the  furnace,  until  Mr.  Ditmold  i-e- 
signed. 

Q.  When  you  left,  was  the  furnace  still  ru?ining? 

A.  It  was  not,  on  the  day  when  Mr.  Detmold  lesigned, 
during  the  night  there  was  a  hole  burned  into  the  sheet 
right  above  the  tire  and  above  tlie  grate,  in  one  of  the 
boilers — we  were  rather  scant  of  boiler  service  and  a  little 
hole  burned  in,  and  the  new  president,  I  believe,  thought  I 
o^\  had  done  it  purposely  although  I  was  sleeping  in  the  office 
next  to  the  boiler  room,  and  it  would  not  have  been  very 
comfortable  for  me  to  do  it  purposely,  and  then  I  commenced 
to  blow  out,  because  I  didn't  want  to  run  any  risk,  and  I 
informed  the  new  president  how  the  matter  stood,  and  he 
came  over  with  several  parties,  together  we  had  a  talk ;  he 
asked  me  what  was  to  be  done,  and  I  told  him  I  should  like 
to  know  what  was  to  be  done  with  me,  that  Mr.  Detmold 
had  requested  me  to  look  out  for  my  own  interest,  so  we 
did  not  come  to  an  understanding  and  I  quit,  and  finished 
^Q   blowing — he  asked  me  if  I  was  going  to  leave  right  off,  and 
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I  s:iid  110,  I  would  put  eveiythiug  in  good  order  first,  and  luid 
everything  in  good  order  and  left. 

Q.  Uo  you  know  wlietliei-  they  went  on  with  it  then  af- 
ter tliiit? 

A.  It  was  some  time,  I  don't  know — was  it  six  months 
or  a  year — they  went  on  aftei'wards. 

Q.   You  don't  know  ? 

A.   No,  sir. 

Q.   You  i-an  it  about  twenty-one  weeks  ? 

A.  I  believe  so,  I    don't    remember    exactly    how    many    jq 
weeks,  it  is  so  long  ago  now,  but  at  the  stopping   I   had    to 
blow  out  because  the  boiler  was  not  safe. 

Q.   Did  you  analyize  the  residuum  ? 

A.  I  did  not ;  I  had  an  analysis,  I  don't  know  who  made 
it.     I  don't  know  whether  I  can  find  it  yet  ? 

Q.  Did  you  have  a  separate  analysis  made  of  the  resid- 
uum from  the  muffle  furnace  and  the  residuum  from  the 
Wetheiill  furnace? 

A.  I  did  not. 

Q.   You  cannot  tell  which  contained  the  most  zinc  in  the   20 
residuum  ? 

A.  Well,  as  far  as  my  observation  goes  in  the  Burrows 
furtiace,  that  was  built  afterwards,  there  was  less  zine  than 
in  the  niutHe  furiuice ;  and  it  depended  a  great  deal  on  the 
way  in  which  the  muffle  furnaces  were  run  ;  sometimes 
they  would  run  them  pretty  hot  and  the  residuum  would 
not  be  ver}'  rich  in  zine,  at  other  times  they  would  pull  out 
the  residuum  half  done;  there  was  a  terrible  crowd  at  that 
time  at  the  zinc  works. 

Q.  Is  the  Burrows  furnace   and    the    Wetherill    furnace  30 
the  same  thing? 

A.  Well,  they  are  substantially  the  same  thing  in  princi- 
ple. 

Q.  Did  you  see  the  ore  that  they  were  using  in  the 
nnitties  when  you  went  there  { 

A.  I  did. 

Q.  When  you  went  there  in  1853,  what  was  the  color  of 
that  ore  ? 

A.   Well,  it  was  jiartly  the  color  of  red  oxide — 

40 
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Mr.  McCarter :     One  nioinent.  we  ohjeet. 

The  Court :     What  is  the  objection. 

Mr.  McCarter:  The  objection  is  that  it  is  not 
proper  cross-examination,  we  did  not  ask  a  ques- 
tion about  the  ore. 

The  Court:     I  understand  this  witness  has  been 
asked  respecting  tlie  process  of  manufacture  when 
10  he  was  tiiei'e,  of  this  residuum,  and  it  will   liardly 

be  of  much  avail  uidess  we  are  to  understand  that 
the  residuum  came  from  tiiese  ores.  It  may  prob- 
ably be  presumed.  I  think  that  entitles  them  to 
cross-examine. 

Mr.  T.  N.  McCarter:  If  I  understood  him 
rightly  he  had  never  been  at  tiie  mines  and  did^ 
not  know  anything  about  the  ores? 
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The  Court :  Yes-bnt  I   think   I  will  permit  it. 
Q.  (Producing  specimen.)     Did  it  look  like  that  ? 

Mr.  Griggs  :  He  has  not  answered  the  other 
question  fully,  has  he  ? 

(The  stenographer  being  so  directed  read  the 
last  answer  as  follows:)  "Well,  it  was  partly  the 
color  of  red  oxide " 

The  Witness:  It  was  partly  franklinite ;    there 
30  was  a  good  deal  of  limestone  in  some  of  it,  and  to 

the  best  of  my  recollection  there  were  gi'een  spots 
and  yellowish  spots  indicating  silicates. 

Q.   But  mostly  what  was  it  composed  of? 

Mr.  McCarter :  I  object  to  the  question,  because 
he  was  not  examined  at  all  on  the  subject  of  the 
character  of  the  ore,  and  it  is  not  proper  cross-ex- 
amination ;    he    did    not  give  an  opinion  about  it, 

.„  or  know  anything  al)out  it. 

40  "^ 


Tlie  Court :  1  am  ut  a  loss  then  to  know  wliat 
tlie  object  of  tin;  exatnination  was,  if  it  did  not  re- 
late to  a  silicate  ore,  and  I  tliink  the  jury  would 
nave  a  right  to  assume  that  it  was  directed  to  the 
process  and  the  effect  of  treating  a  residuum  which 
came  from  such  ores.  Now,  possil)ly  the  cross-ex- 
amination may    tend  to  explain  that  presumption. 

Mr.  McCarter  :  We  respectfully  pray  an  excep. 
tion. 

The  Court  :  Take  an  excei>tion. 

Mr.  McCarter :  We  want  to  get  in  once  in  a 
while  with  the  otiier  side. 

Tiie  Court :  Both  of  you  nuiy  liave  as  many 
exceptions  as  you  desire  to  take. 

Q  (Question  read  to  witness  as  follows:)  "  But  what 
was  it  mostly  composed  of?  " 

^[r.  Collins  :  The  ore. 

A.  It  was  mostly  red  oxide  and  franklinite  an'd  lime- 
stone, and  either  silicate  of  zinc  or  silicate  insomeshape_ 
because  the  residuum  actually  had  considerable  silicate,  or 
1  would  not  have  added  lime  as  a  flux,  and  all  the  silicate 
that  could  have  got  in  in  any  other  way  was  ashes  from  the 
small  quantity  of  coal  that  was  mixed  with  the  ore. 

Q.  I  ask  you  wiiat  it  was  mostly,  this  ore?  You  named 
first  red  oxide,  then  franklinite,  then  silicate;  wasit  mostly 
red  oxide,  and  then  franklitnte  next,  and  so  on  ? 

A.  I  have  not  got  an  analysis  here  now  ;  from  the  looks 
of  it  1  certaiidy  could  not  say — from  the  looks  the  lime- 
stone showed,  and  the  red  oxide  showed,  and  the  franklinite 
showed,  and  there  were  greenish  specks  sometimes.  I 
cannot  tell  now  how  many  ;  sometimes.  But  I  cannot  judge 
of  the  oi'e  by  looks  alone  ;  it  is  impossilile  for  any  ir)an  to 
judge  what  is  nu)Stly  in  the  ore,  unless  he  has  got  an  an. 
alvsis  of  it. 
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Q.  Did  it  look  like  the  piece  tlmt  I  gave  yon,  any  of 
the  ore,  or  most  of  it  ? 

A.  The  big  samples  would    look   like  this    big  specimen. 

Mr.  Parker:  I  will  mark  that   sample   Exliibit 
Du  Faur  D,  No.  1. 

Q.  Did  the  leaner  specimens  look  like  tlie  one  I  nou* 
hand  yon  (handing  witness  specimen)  ? 

Mr.  McGarter :  Objected    to  for  the  same    rea- 
sons. 

The  Conrt :  It  is  admitted. 

Mr.  McCarter  :  AVe  pray  an  exception. 

A.  I  think  I  saw  specimens  like  this;  of  course  I  cannot 
say  positively  now  whetlier  it  has  the  same  proportion  of 
red  oxide  and  franklinite  and  limestone  and  other  material. 

Q.  Was  that  the  general  character  of  the  leaner  ore  that 
you  saw  there? 

Mr.  McCarter:  Same  objection  and  exce])tion. 

To  -sarliich.  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  znay  be  sealed  and  it  is  sealed 
accordingly. 

^W.   J.   MAGIE, 

/.  s.  c. 

Q.  And  would  you  know  from  tliat  that  tliere  was  silic- 
ate in  the  residuum  ? 

A.  Certainly  I  could  not  have  made  the  silicate  witii 
that  little  coal  and  percentage  of  ashes  ;  that  would  have 
not  been  silicate  enough. 


40 
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Fttrlher  cross-examination. 

Q.  Did  you  hear  whether  tliat  ore  came  from  Sterlin<r 
Hill  or  Mine  Hill  ? 

Mr.  McCarter:  Objected  to. 

Mr.  Grigtjs  :   How  i.s  that  relevant,  .Mr.  Pai'kcr  ? 

I  don't  see  how  what  he  might  iiave  heard  makes 

any  difference. 

10 

Mr.  R.  H.  McCarter  :  We  have  not  attempted 
to  show  by  this  witness  where  this  ore  came  from. 
Mr.  Sqnier  is  the  gentleman  who  will  prove  that, 
and  properly  he  should  have  been  examined  be- 
fore this  witness  ;  but  unfortunately,  on  account 
of  his  age,  he  cannot  be  here  until  to-night.  But 
we  have  not  proven  anything  by  this  witness^ 
excepting  what  was  done  with  the  ore,  and  what 
he  saw  tiiere. 

20 

The  Court :  I  have  not  admitted  this  testimony. 

ilr.  Parker:  Shall  we  ask  for  an  exception? 
The  Couit  :  Take  one. 

Mr.  Parker:  I  do  not  like  to  ask  for  exceptions 

excepting  on    very    material    matters.     The    last 

sample  I  showed  the  witness   is   marked   Exliiiiit 

DuFaur  1),  No.  2. 

30 

^Ir.  Collins  :  Well,  we  do  take  an  exception. 
The  Court :     Mark  an  exception. 

Q.  (Showing  witness  book.)  Is  this  the  book  to  which 
you  referred  to  as  Kartsen's  system  of  nsettallurgy  ? 

A.  It  is. 

Q.  Turn  to  page  -135  and  sec  whether  I  give  in  Eiiglisii 
what  is  there  in  German  ? 

A.   I  have  got  a  translation  here,  from  pa<re   424  until —   4.0 
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jNIr.  Ciiijrws  :    He  wants  vuii  to  kiok  at  paire  4:''>5, 
that  is  at  the  end  of  yonr  translation. 

The  Witness  :     It  nia\'  he  a  fi'ee  translation. 

Q.  Will  yuii  read  that  translation  which  you  have  there? 

A.  (Reading.)  For  the  zinc  silicate  ore  the  preparatory 
operations  likewise  consist  solely  in  roasting.  A  complt^te 
reduction  of  this  ore,  at  the  melting  temperature  of  cant 
iron,  is  not  to  he  effected.  The  degree  of  heat  at  which  a 
perfect  reduction  is  effected  is  not  known.  Without  douht 
the  necessary  heat  can  not  he  obtained  in  distilling  vessels. 
Zinc-silicate-ore,  fiowever,  never  occurs  by  itself  alone,  hut 
always  together  with  calamine,  and  mixed  loith  roclc.  sq 
that  these  admixtures  are  to  be  considered  as  fluxes  which 
promote  reduction.  Lime  fluxes  which  would  impart  to  the 
slag  greater  fluidity  and  would  facilitate  reduction,  must 
be  avoided  as  much  as  possible,  so  as  not  to  injure  the 
distilling  vessels.  Ziiic-silieate-ore,  therefore,  at  the 
distillation  of  spelter  required  a  much  higher  h'»a'( 
than  calamine,  and,  nevertheless,  a  considei'able  part 
of  the  zinc-oxide  will  always  escape  reduction  and 
go  into  the  slag.  The  least  suitable  is  this  ore  of  zine 
for  the  manufacture  of  brass,  because  at  the  temperature  ob- 
tained in  brass  furnaces  but  a  small  j«irt  of  the  zinc  is  re. 
duced. 

Q.  You  mean  by  distilling  vessels  such  vessels  as  the  re- 
torts of  the  Belgian  f  uriuice  ? 

Mr.  McCarter  :    He  has  not  said  anything  about 
30  distilling  vessels,  he  read  that ;  he    does  not  mean 

ajiything  by  it. 

Q.  What  is  meant  by  distilling  vessels  * 

A.  Tlie  vessels  in  which  the  zinc  is  distilled  off  from  the 
ore. 

Q.  Are  the  retorts  of  the  Belgian  fuiiiaces  such  distilling 
vessels  ? 

A.  They  are. 

Q.  Did  I  understand  you  that  before  you  came  to  this 
^Q  country  you  saw  in  Europe  any   factory   where  tliey  made 
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wliile  oxide  of  zinc  direct  from  the  ore  ? 

A.  I  did  not  see  tlieiii  ;  of  course  tliev  made  wliite  oxide, 
liartlly  in  a  commercial  way,  but  for  instance,  at  VilleMoii- 
tairue,  there  was  a  considerable  amount  of  wliite  oxide  went 
oft"  and  was  lost ;  }-ou  cannot  distill  zinc  hardly  without 
losing  a  great  deal  of  oxide  ;  they  did  not  collect  it  at  that 
time. 

Q.  They  did  not  collect  it  at  that  time? 

A.   Well,  not  to  my  recollection.     I  will  not  say  they  did 
not  collect  it,  because  white  oxide  was  known  as  an  article   jq 
of  trade. 

Q.  Was  it  not  made,  however,  from  spelter,  from  the 
zinc  ? 

A.  Well,  it  was  made  from  the  spelter,  I  know. 

Q.  And  not  as  a  commercial  product,  from  the  core  di- 
rect ? 

A.  Well,  I  understood  that  there  was — 1  have  read  an 
English  patent  myself,  in  which  there  was  something  said 
about  making  white  oxide  from  the  ore? 

Q.  In  patents?  oq 

A.  Yes,  sir;  as  far  as  I  think  I  can  i-emember  the  thing 
has  been  carried  out;  I  could  not  now  lay  my  hands  on  it  ; 
I  luid  not  made  any  search  in  this  respect.  I  have  only  re- 
ferred to  mj'self.  I  saw  myself  a  book  I  had  in  m\-  hands 
before  1848  and  before  1840. 

Q.  Then,  as  far  as  you  know,  it  was  not  made  commer- 
cially direct  from  the  ore  before  you  came  to  tiiis  country 
— abroad  ? 

A.  I  had  not  personally  seen  any  such  manufacture,  but 
I  Could  not  swear  here  that  it  was  not  done.  .ia 

Q.   A!id  you  could  not  swear  that  it  was? 

A.  I  could  not  swear  that  it  was,  but  I  am  under  the  im- 
pression that  I  saw  records  of  it. 

ii.   Were  those  records  merely  patents  ? 

A.  I  could  not  say  now;  but  I  was  under  the  impression 
that  I  knew  something  about  wliite  oxide  having  been  made, 
but  I  could  not  fix  it  now. 

Q.  You  don't  consider  a  patent  where  a  man  thinks  he 
has  made  an  invention  as  proof  that  a  thing  has  been  car- 
ried into  commercial  effect?  40 
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A.  Not  entirely ;  tliere  are  a  good  niaii}'  patents  that  are 
carried  out. 

Q.  And  tlie}'  are  sometimes  good  for  nothing,  are  they 
not  ? 

Mr.  R.  H.  McCarter :     One  moment. 

Mr.  Collins:  You  did  not  answer  tliat,  pro- 
fessor. 

■j^Q  Mr.  McCarter :     The  question  is  ol>jected  to. 

Mr.  Collins :  Well,  we  all  know  tliere  are  a 
good  many  things  patented  that  are  not  practi- 
cable. 

The  Court :  There  is  nothing  in  the  direct-ex 
amination  of  tliis  witness  respecting  patents  upon 
which  he  based  his  opinion. 


20 
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Mr.  Collins  :     He  spoke  of  patents  himself. 
Mr.  Griggs:     On  cross-examination. 


'oo^ 


Mr.  R.  H.  McCarter:  Mr.  Parker  asked  him 
something  on  cross  examination  about  patents. 
There  cannot  be  any  dispute  about  that. 

The  Court :  1  don't  think  lie  made  any  volun- 
tary statement ;  I  think  Mr.  Pai-ker  asked  him  if 
he  found  any  account  of  it  excepting  in  patents? 

Mr.  Collins  :  No,  sir;  Mr.  Parker's  question 
was  brought  out  by  the  witness  Iiaving  mentioned 
having  seen  it  in  patents;  however,  it  is  unimport- 
ant ;  it  is  a  matter  of  common  knowledge. 

The  Court:  Well,  an  expert  can  hardly  be 
called  upon  to  testify  to  common  knowledge. 

Mr.  Collins  :     No,  I  say  it  is  a  matter  of    com- 
mon knowledge  that  a   good    many    jiatents   are 
40  '•  N.  G." 
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Q.   Did  you  ever  see  abioad,  any  ores  of  willemite? 

A.  I  did  not  see  tliem  myself,  that  is  to  say  not  knowing 
it.  Of  course,  I  know  that  willeinite  is  found  near  Liege; 
it  lias  been  found  with  tlie  galniei,  and  witli  tiie  carl)onate 
and  silicate  togetlier,  and  I  may  liave  seen  it  without 
knowing  it. 


Re-iUrect  : 

Q.  Please  refer  to  your  translation   of   Kartsen.      That   ^*' 
is  correctly  ti'anslated,  is  it  ? 

A.  I  consider  it  a  correct  translation. 

Q.  Refer  to  page  4-24  (the  first  page   of  j'our  translation), 
and  tell  us  wlietlier  you  find  tliere  the  following: 

"t'w  the  Ores  of  Zinc  and  their  treatinenthefore  Distillia- 
tion. 
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The  ores  of  zinc  known  up  to  this  time,  contain  zinc 
either  combined  with  oxygen,  or  with  sulphur.  All  the 
ores  of  zinc  containing  the  metal  in  the  oxidized  condition 
used  to  be  called  calamine,  and  later  it  only  became  known 
that  the  so-called  calamine  contains  oxide  of  zinc  in  verv 
different  combinations.  Jsamely,  the  zinc  oxide  in  its  ores 
either  contains  other  metallic  oxides  as  impurities,  or  it  is 
combined  with  silica,  or  with  carbonic  acid.  Amongst 
these  combinations,  the  most  common  is  the  one  with  car- 
bonic acid,  for  wliicli  reason,  also,  the  old  name  calamine 
must  be  retained  l)y  it.  Besides  the  zinc  ores  proper,  some 
otiier  minerals  iiave  become  known,  which  contain  zinc 
oxide  in  their  mixture,  l)Ut  these  partly  are  of  rare  occur- 
rences, partly  in  a  metallurgical  sense  they  cannot  be  con- 
sidered zinc  ores.  To  tliese  belong  gahnit,  (a  combination 
of  aluminaand  zinc  oxide  whicii  contains  about  twenty-live 
l)ercent.  of  zinc  oxide.)  Fraiiklinite  (a  combination  of  the 
oxides  of  iron,  and  of  manganese  with  zinc  oxide,  contain- 
ing about  seventeen  per  cent,  of  zinc  oxide),  and  tlie  Intelv 
discovered  com|)<innd  of  zinc  selenide  and  mercnrv 
-selenide." 

Q.    Do  y(ju  find  tJiat  tiiere,  sir?  4.0 
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A.  It  is  tliere. 

Q.  Ill  tlie  same  book  ? 

A.  Yes,  sir. 

Q.  Now,  can  you  turn  to  page  5,  of  tlie  translation,  on 
page  429  of  tiio  book,  sub-division  3,  and  see  if  you  can 
Und  tiic  following  : 

"  Zinc  silicate  ore  (Silica  calamine,  also,   zinc  glass  ore). 
This  ore  also,  is  always  found  together  with    calamine,   but 
less  frequent  than  cahimine,  from   which    it   was  only  dis- 
iQ  tinguished  in  later  times.''     Do  you  find  that  there  ? 

A.  It  is  there. 

Q.  Now,  turn  to  the  next  page  of  the  translation,  page 
430  of  the  book,  and  see  whether  you  find  this:  ''A 
peculiar  species  of  zinc  silicate  ore  without  water  has  been 
found  in  the  County  of  Sussex,  in  New  Jersey.  Tiiis  ore 
is  of  a  peculiar  greenish  yellow,  or  reddisii  color.  Specific 
gravity  3.89  to  4,  and  is  found  ciystalized  in  regular 
hexagonal,  accompanied  by  cilspar,  mica,  gahnite,  augite, 
as  stated  by  IMessrs.  Van  Uxem  and  Keating,  Annals  des 
20  Mines  10,  307.  It  consists  of — that  is  this  Sussex  County 
silicate :  71.33  zinc  oxide,  25  silica,  2.66  manganese  oxide, 
and  67  iron  oxide."     Do  you  find  that  tliere  in  tliat  book  ? 

A.  I  do. 

Q.  Now,  turn  to  page  10  of  the  translation,  on  paare  434 
of  the  book,  about  the  middle  of  the  page,  and  see  if  you 
Hud  thefollowing  eight  lines  on  top.  '•  The  distillation  of 
zinc" — do  you  find  that  ? 

A.  I  do. 

Q.  "The   distillation  of  zinc  from  calamine  is  a  quite 
3Q  simple  process  of  I'eduction  ;   it,   however,   does  require  a 
very  high   decree  of   heat  to  completely   reduce  the  zinc 
oxide.   The  degree  of  heat  should  not  be  l)elow  that  at  which 
cast  iron  melts.       A  condition  of  the 

roasted  or  calcined  ore  is  more  injurious  than  benefici;il 
only  in  furnaces  in  which  a  sufficiently  strong  lieat  cannot 
be  obtained,  one  is  compelled  to  use  the  roasted  ore  in  a 
powdered  or  condition ;  a  complete  reduction  however  is 
not  be  expectetl."     Do  you  find  that  '. 

A.  I  do. 
.^0       Q.   Now  turn  to  tlie  eighth  lino  from  the   i)ottoni  on  the 
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s;iiiie  l>!i«e.  and  <m  the  same  page  of  the  original  book. 

Mr.  Griggs  :  The  hist  rofei's  to  carbonated  zinc, 
doseii't  it? 

Mr.  Collins:     The  one  he  just  read  last. 
The  Witness  :     Yes,  carmine.     It  usually  refers 
to  zinc  ore. 

The  Court :  I  suppose  what  is  to  be  determined 
is  whether  at  this  time  galmi  had  been  discovered 
to  be  a  compound  ? 

Tlie  Witness:  It  was  not  distinguished  at  tlie 
smelting  works;  the  galmi  was  taken  together. 

Mr.  R.  H.  McCarter :  The  object  of  tlie  read- 
ings that  I  have  made  was  to  show  that  according 
to  this  author,  wiiich  lias  been  referred  to,  the 
same  degree  of  heat  was  required  for  both  the 
silicate  and  the  carbonate. 

Q.  What  is  the  authorit}'  of  Kartsen  as  a  writer  of  met- 
allurgical subjects — I  believe  you  said  on  the  direct  exam- 
ination there  was  none  better? 

A.  I  believe  he  is  standard  authority.  Of  course,  for 
established  facts,  the  authority  sometimes,  in  opinions,  may 
be  wrong,  but  Kartsen  was  in  an  official  position,  and  liad 
an  opportunity  to  get  the  official  reports  from  the  works 
and  facilities  to  give  correct  facts  ;  he  may  have  been  mis- 
taken as  to  opinion  sometimes. 

Q.  I  refer  you  to  the  original  book;  we  will  see  what 
we  can  do  in  the  way  of  translating. 

Mr.  Parker  :     What  is  the  book? 

Mr.   R.   II.   McCarter  :     Kartsen,  the  Germa!i. 

Q.  Is  tiiis  your  edition  of  Kartsen  ? 

A.  Tliat  is  ni}'  edition  of  Kartsen.  That  lias  been  in 
in}'  fatiier's  possession  anyhow  from  about  1871.  I  have 
known  it  since  IS-tO. 
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Q.   You  ure  now  i-eadiiig  fioin  the  oiignal  Geiiiian  ? 

Mr.  Collins :     The  other  was  the   origin?!  Ger- 
man that  lie  had. 

A.  That  is  tlie  original  German. 

Q.  And  is  the  book  yon  have  been  reading  from  before? 

A.  It  is. 

Q.  In  the  translation.     Now,  I   ask  you  to  refer  to  page 
436  to  the  subject  of  Blende.     What  is  blende  'i 
10       A.  It  is  a  sulphide  of  zinc. 

Q.  Another  one  of  the  ores  of  zinc  ? 

A.  One  of  the  ores  of  zinc. 

Q.  Can  you  run  down  on  page  46  to  a  statement  which 
reads  somewhat  as  follows  :  "  The  small  yield  of  zinc  from 
blendes?" 

A.  This  must  be  on  the  ne.xt  page. 

Q.  Mr.  Stone  will  probably  refer  you  to  it.  (Mr.  Stone 
referred  to  the  book.) 

A.  Oh,  yes. 
20       Q.  I'age  436  ? 

A.  437. 

Q.  437  in  that  volume.  "  The  small  yield  of  zinc  from 
blende  " — see  if  I  correctly  translate  this — "  is  always  due 
to  the  incomplete  roasting  of  the  fine  ore  by  which  tiie 
residues  are  too  ricii  in  zinc  sulphite,  which  is  mainly  cai'- 
ried  off  in  the  slag  ?  " 

A,  That  is  so. 

Q    "In    Davos,  in  a  certain  place  there,  they  have  tried 
with  very  favorable  results  to  shorten  the  roasting  by  burn- 
30   ing  the  blende  first  with  lime  " — do  you  tmd  that  ? 

A.  I  do. 

Q.  Turning  over  novr  to  another  page,  I  ask  you  wlietliei- 
you  find  the  following  sentence  :  "  For  which  reason  this 
process  of  roasting  is  very  mucli  to  be  reconnnended,  pro- 
vided that  the  work  of  roasting  in  the  second  part  of  the 
process  is  properly  done."     Do  you  find  that  ? 

A.  1  do. 

Q.  Does  the  last  quotation  which  I  have  given  you  lefer 
to   the  same  subject,   l)lende,  that  the   previous  one    did, 
^0   which  you  first  read  from  the  original? 
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A.  To  the  lilende. 

Q.  Davos,  tlierc  ;  botli  refer  to  the  saiDe  subject,  do  tliey 
not? 

A.  They  do. 

Q.   Yes,  tliat  is  all. 

Mr.  Parker :  May  I  ask  one  other  question 
from  this  witness.  I  find  red  oxide  of  zinc  here 
mentioned  immediately  after  the  reading  of  the 
witness  on  page  430.  .^ 

15y  Mr.  Parker : 

Q.  I  ask  you  if  this  is  a  proper  translation.  "Red  zinc 
ore.  This  rare  ore  of  zinc  has  until  now  only  been  met  in 
New  Jersey — 

Mr.  McCarter:  One  moment.  I  don't  know 
what  the  materiality  of  this  quotation  is. 

Mr.  Collins:     You  went  into  blende.  20 

Mr.  McCarter :  The  object  of  the  blende  was, 
in  your  having  claimed  Kartsen  showed  lime 
should  not  be  used,  and  that  the  heat  was  im- 
proper. Now,  we  show  that  was  so  with  all  tlie 
different  forms  of  ores  and  zinc,  carbonate,  blende 
and  ore,  and  that  was  all  that  was  offered.  It  had 
nothing  to  do  with  red  oxide,  simply  counteracted 
what  they  seemed  to  try  to  prove  by  their  selec- 
tion. 3Q 

Tiie  Court:  I  think  I  will  permit  this  to  be 
done;  I  do  not  myself  quite  see  tlie  application. 

Q.  This  I'are  ore  of  zinc — 

Mr.  McCarter:  We  didn't  ask  this  witness  a 
syllable  about  the  silicate  ore. 

Q.  (Continuing! — has  until  now  only  been  met  with  in 
New  Jersey,  North   America,   and   is   there   because  of  its   40 
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liiii'li  ('(iiitoiitr; — 

A.   Let,  me  see  the  l)Ook. 

Q.  (Tlie  book  liiindt'd  witness) — and  Ims  tlieie  because 
of  it  lijurh  contents  of  zinc  oxide,  been  applied  to  the  pro- 
duction of  brass.  According  to  Bi-uce,  America  Mineralog- 
ical  Journal,  1.96  it  consists  of  92  zinc  oxide  and  8  of  oxide 
of  iron  and  manganese,  but  according  to  more  accurate 
anal^'sis  of  Bertheir.  annals  des  Mines,  V.  488,  of  88  parts 
of  zinc  oxide  and  12  of  oxide  of   manganese."     Is  tiiat  so  ? 

A.  That  is  so. 
Q.  That  is  all. 

The  Court :    I    call    your  attention,  yon  stated 
tiie  Annals  des  Mines  was  5  :  it  is  4-. 

The  Witness  :   Well,  you  say -4  aftei-wards. 


20  EGBERT  A.  COOK,  sworn  for  the  plaintiff. 
Direct  examination,  by  Mi'.  R.  11.  McCarter. 

Q.   Mr.  Cook,  what  is  your  age  i 

A.  Thirty-four. 

Q.  And  what  is  j^onr  occupation  ? 

A.  I  am  engaged  in  mining  ore,  iron  ore  ;  mining. 

Q.  And  what  has  been  your  education  ? 

A.  I  graduated  at  Rutgers  College  in  1879,  as  a  chemist, 
q,i  and  I  have  been  since  that  time  engaged  in  metallurgical 
works  in  various  places,  and  in  mining  ore  ;  mining  prin- 
cipallv,  I  might  say,  in  coneection  with  mines. 

Q.  Are  you  related  to  the  late  Prof.  Geo.  H.  Cook  ? 

A.  Yes,  sir,  I  am  his  son. 

Q.  And  wei'e  you  educated  under  him  '. 

A.  Yes,  sir. 

Q.  How  long  was  Prof.  Cook,  your  father,  State  Geol- 
ogist ? 

A.  Thirty  odd  years,  I  think,  and  previous  to  his  being 
An  State  Geologist  he  was  fur  three  or  four  years  assistant. 
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(2-  Ami  it  was  iiiulcr  your  fiitlicr  tliat  Prof.  Titswdi'tli 
I  tliiiik,  made  the  survey  of  Mine  Hill,  from  which  he 
made  this  map? 

A.  From  wliich  he  made  the  map,  and  from  wliicli  he 
made  tlie  glass  model  of  the  liill,  showing  tlie  vein,  the  out- 
crop and  the  underground  workings. 

Q.  When  did  you  first  have  any  eonneetion  with  Mine 
Hill  yourself? 

A.  AVell,  I  tliink  it  was  about  18S2,  and  previous  to  that 
time  I  had  made   some   analysis   of  the  ore  while  I  was  in    j^ 
college,  and  after  that  I  used   some   of    the   ore  ;    used  ore 
from  that  neighborhood. 

Q.  Well,  now,  wjien  were  you  first  specifically  ooiniected, 
after  your  graduation  and  entering  upon  your  professional 
cai'eer,  with  the  ores  of  this  hill  ? 

A.   I  thiidc  it  ('(immenced  in  1882. 

Q.  How  '. 

A.  I  went  there  to  Mine  Hill  to  sample  the  cars  of  ore 
which  were  shipped  from  this  property  in  dispute  to  the  Le- 
high Zincife  Iron  Compan3',Limited,  at  Bethlehem,  and  there 
was  some  litigation  over  the  property  at  that  time,  between 
Mr.  Trotter  and  the  Lehigh  Zinc  &  Iron  Company,  and  under 
the  Court  of  Chancery  Prof.  Van  Dyke  was  appointed  as  a 
sort  of  receiver,  or  man  in  charge  of  tlie  property  during 
that  litigation,  and  he  appointed  me  as  sampler  for  the  cars, 
til  determine  the  giade  of  the  ore,  and  whether  the  contract 
was  fulfilled. 

Q.  Yes? 

A.  xVnd  for  about  six  weeks  I  was  at  the — on  the  cars 
and  afterwards  there  was  some  trouble  about  the  sampling, 
and  they  wished  to  have  it  sampled  at  both  places,  both  at 
the  ears,  at  the  mine,  and  at  tlie  works  ;  and  then  I  went 
to  the  works  and  sam]iled  the  cars  there  for  about  eighteen 
months,  I  think. 

(i.  Then  yoiii'  experience  came  from  the  very  vein  iiulis- 
pute  in  this  suit  ? 

A.   Yes,  sir. 

(i.  You  have  s])oken  of  the  desired  percentage  or  amount 
of  zinc  in  the  ore  ;  how  much  zinc  would  be  reipiired  ? 

.■\.  There    was  a  contract    under   which — which  was   the    40 
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basis  of  tiie  dispute,  in  whicli    it    was  to  I'liii  20  per  cent,  of 
oxide  of  zinc. 

Q.  This  controversy  liad  nothing  to  do  witii   tiie    dispute 
between  the  present  property — tliese  people? 

A.  No,  sir. 

Q.  Entirely  outside,  I  understand  * 

A.  Entirely. 

Q.  Now  after  that  ? 

A.  After  that  1  came  back  to  tlie  property,  after  being 
10  away  in  January,  1887,  I  think  it  was,  I  took  charge  for 
Mr.  Trotter  of  sinking  tiie  Ding  Dongsliaft,  wliicii  is  shown 
here  on  the  map,  and  it  was  a  portion  whicli  was  not  includ- 
ed in  Prof.  Van  Dyke's  supervision  ;  and  I  was  sinking  tliat 
shaft,  or  until  October,  1887,  and  then  went  to  the  Lehigh 
Zinc  &  Iron  Company,  Limited,  to  their  place  at  Bethlehem, 
to  their  works,  where  I  did  most — some  of  the  woi'k  in  the 
laboratory,  and  also  went  up  to  the  mine  frequently,  visited 
it. 

Q.  Yes.     How  long,   tiicrefore,  have   you    been    contin- 
20  nously, — liave  you  been  associated    witii  this  mine  in  these 
years  ? 

A.  About  four  years.  I  should  tliink. 

Q.   Did  you  come  again,  subsequently,  or  does  that  cover 
all? 

A.  I  think  that  will  cover  it  all  ;    ])ossibly  it  was  longer 
than  that. 

Q.  Did  yon  work  in  the  laboratory  at  Bethlehem  ? 

A.  Yes,  sir. 

Q.  Analyzing  the  ores  ? 
30       A.  Yes,  sir. 

Q.  Of  tlie  present  defendants  ? 

A.  It  was   the  Lehigh  Zinc  cfe  L'on   Company,  Limited, 
then. 

Q.  Well,  tiieir  predecessors? 

A.  I  think  so. 

Q.  The  same  works  ? 

Mr.  Collins:     The  same  parties  in  interest. 
^Q  Mr.  McCarter  :     There  is  no  dispute  about  that. 
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(i.  During  tlie  course  of  your  eiiiployuieiit  did  you  liave 
opportunity  to  ol)serve  the  cliarnctc-r  of  tlie  ores? 

A.   Decidedly. 

ii.  Wliut  were  tiie  ores  in  tlieir  genera!  eliaracter? 

A.  Well,  tliey  were — tlie  specimens  here  show  tliat  they 
are  a  mixture  of  silicate,  limestone — silicate  of  zinc,  lime- 
stone, fraiikliiiite  and  an  occasional  amount  of  <ithei-  miner- 
als in  them,  but  they  don't  cut  any  figure  in  amount. 

Q.  What  was  their  general  appearance  I 

A.  Their  general    appearance    was — oil,    it    would   vary   10 
very  much,  sometimes  it  would  be  very — it  would  be  dark, 
and  sometimes  very  light. 

Q.  Would  your  experience  enable  you  to  tell  by  looking 
at  any  particular  sample  from  what  part  of  the  hill  itcame? 

A.  No,  indeed  ;  ore  can  be  picked  up  coming  from  one 
part  of  the  mine,  you  can  find  them  in  any  part  of  tlie  hill, 
take  for  instance  this  piece  here,  silicate,  it  might  come 
fi-om  any  part  of  the  Buckwheat  or  Taylor  opening,  oi- 
Southwest  opening,  or  the  Ding  Dong  or  the  place  in 
dispute.  20 

Q.  It  is  impossible,  then,  as  I  understand  it  by  the  appear- 
ance of  the  ore,  to  locate  wliere  it  was  mined  from  ? 

A.  Entirely. 

Q.  All  kinds  of  ore  come  from  all  soits  of  jilaces? 

A.  Yes,  sir. 

Q.  On  the  hill.  Did  you,  while  you  were  connected  with 
the  defendants  or  tiieir  predecessors,  being  the  same  peojile 
as  Mr.  Collins  says — 

Mr.  Collins:     I  don't  know  anything  about    it.   30 
You  mean  the  former  corporation. 

Q.  The  predecessor  of  tiiis  company,  while  connected 
with  them  in  their  works  have  an  opportunity  to  observe 
the  method  of  treating  the  ores  there? 

A.  Certainly. 

Q.   Describe  that? 

A.  The  ores  came  in  on  the  cars  and  were  put  in  the 
ciusher  and  crushed  there  and  mixed  with  coal,  passed 
tiiroiiirh    rollers  and     then    thrown — \n\t    in    the    furnaces,    40 
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wliicli  were  known  ;is  part  of  tlie  Wetlierill  process;  the 
ore  was  spread  on  the  bed  of  ignited  coal,  on  tiie  grate  bars, 
ail-  was  blown  through  the  holes  in  the  grate  bars  up 
through  the  ignited  coal,  and  the  coal  and  ore  set  on  lire. 
The  gas  from  the  coal  and  the  oxide  of  zinc  were  cai-ried 
off  through  tlie  chamber  in  long  pipes,  and  then  they 
descended  in  muslin  bags.  These  long  pipes  had  suspended 
froMi  tliem  muslin  l)ags,  and  the  coal  gas  came  through  the 
meshes  of  the  bag  and  left  the  oxide  of  zinc  on  the  inside. 
^ -,  That  was  siiaken  twice  a  day  and  collected  in  barrels;  it 
was  sold  for  paint  and  various  nses  foi'  which  they  use 
oxide  of  zinc. 

Q.  How  dii!  it  compare  with  the  white  powder  in  the 
bottle  which  Mr.  Stone  produced? 

A.  Well,  it  was  the  same  thing. 

Q.  Same  thing  ? 

A.  Exactly. 

Q.   Are  you  familiar  with  the  method  of  treating  ore  fur 
white  oxide  in  the  works  of  the  plaintiff? 
2Q        A.   I  am. 

Q.  At  Newark  ? 

A.  Certainly. 

Q.   Been  there  ? 

A.  Certainly,  frequently. 

Q.  Ves.  How  did  the  method  that  was  in  vague  at  this 
time  at  Bethlehem,  correspond  with  the  metliod  in  vogue 
at  the  same  time  and  ever  since  at  the  plaintiff's  works  in 
Newark  for  the  ti-eatment  of  the  ores  and  the  production 
therefrom  of  the  white  oxide  of  zinc  ? 
o^y       A.  The  same  thing. 

Q.  Same  thing.  Have  yon  seen  the  ore  that  lies,  or  re- 
ceived and  stored  at  the  Newark  works  of  the  iihiintiff  ? 

A.  Yes. 

Q.  How,  in  a  general  way  in  appearance  does  it  compare 
with  the  ore  that  was  received  and  treated  by  the  defendants' 
predecessors  when  jhiu  wei'e  associated  with  them  ? 

A.  Well, you  could  not  tell  the  diffeience  between  them. 

Q.   Yes? 

A.  Proi)ably  there  was  a  little  more  red  oxide  in  the  ore 
AQ  at  Newark    than  tiiei-e  is  in  the  ore  at  Be'hlehem,  but  they 
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v:irv  very  iimcli  ;  sometimes  tliero  it;  iioiio  in  one,  iiiul  some- 
times tliei-e  is  none  in  tlie  otliei'. 

Q.   Yes? 

A.  It  varies  very  mucli. 

Q.  Did  you  observe  wlien  yon  were  at  I'ethieiiem 
wlietlier  or  not  tiie\'  used  lime  in  reducing  ores? 

A.  Sometimes  tliey  would  use  it,  sometimes  not,  depend- 
ing on  whether  tlie  ore  hud  plenty  of  limestone  in  it,  or 
whether  it  did  not. 

Q.   What  else  did  they  make  at  i»ethleliem  beside  white    jq 
oxide? 

A.  Speigeleisen  and  spelter  or  metallic  zinc.  On  the 
"Wetherill  grate  there  was  left  after  the  oxide  had  been 
driven  of,  a  residuum.  There  are  no  samples  of  it  here, 
but  it  was  a  sort  of  clinker  that  had  to  be  scraped  occasion- 
ally off  these  bars.  That  contained  iron,  manganese  and 
some  oxide  of  zinc,  varied  frequently  according  to  the  ore 
that  was  used.  That  was  taken  to  an  iron  blast  furnace 
just  the  same  as  any  other  blast  furnace,  and  there  it  was 
made  into  pig  iron,  the  only  difference  being  that  the  gas  oQ 
before  it  goes  to  the  boilers,  or  to  the  hot  blast  it  goes 
through  what  they  call  condensers,  or  dust  catchers  which 
purify  the  gas,  and  take  out  of  it  the  oxide  of  zinc  which 
lias  been  left  in  this  clinker.  That  oxide  of  zinc  if  taken  to 
the  Belgian  furruice  and  manufactured  into  spelter  in  the 
usutil  way. 

Q.  So  that  they  made  them  at  I'ethlehem  the  white 
oxide,  the  spelter  and  the  pig  iron  in  the  way  vou  have 
described  ? 

A.   Yes,  sir.  on 

(•i.   Hy  pig  iron,  do  you  mean  speigeleist-n  ^ 

A.   Yes,  speigeleisen  is  only  a  variety  of  pig  iron. 

Q.  Did  they  make  speigeleisen  all  the  time  you  were 
there? 

A.  \'ery  nearly,  I  think  ;  I  don't  recollect  much  about 
that  ;  the  fnrTuice  was  blown  out  occasionally  for  repairs. 
I  think. 

Q.   What  grade  of  speigeleisen  did  they  make? 

A.  They  made  a  low  grade,  I  don't  think  there  was  moi'e 
than  ten  or  iifteen  per  cent,  made  while    1    was    there,    al-   40 
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tlioiigli  IcMiiiiut  lie  positive  of  tliat. 

Q.  What  do  3'on  mean  by  ten  or  fifteon  per  cent.  ? 

A.  The  grade  of  speigelisen  is  determined  by  the  amount 
of  manganese  in  it,  and  when  it  contains  less,  I  think,  than 
twenty-five  per  cent,  it  is  called  ferro  manganese,  and  they 
only  manufactnred  tliere  the  lower  grade  of  speigel  with 
ten  per  cent,  of  manganese  in  it. 

Q.  You  made  analysis  while  yon  were  there   of  the  ores 
shipped  from  this  vein,  this  vei'y  vein  in    dispute  ;  canyon 
10   give  us  the  percentage  of  zinc  found  ? 

A.  No  ;  I  could  not  do  that,  but  I  could  tell  you  very 
near  what  it  was. 

Q.   Well,  appi-oxinnitely,  as  near  as  3'ou  can. 

A.  Well,  the  ore  would  vary  from,  I  think,  twenty-five 
per  cent,  of  oxide  of  zinc,  to  probably — I  have  si-en  some 
months,  I  think  it  ran  as  high  as  thirty -seven,  tliougii  I 
cannot  be  positive  about  that.  I  think  it  would  average 
about  thirty  or  thirtj'-one  per  cent,  of  oxide  of  zinc. 

Q.  By  the  contract,  what  was  it  required  to  be  ? 
20       A.  Twenty-six  per  cent. 

Q.  And  you  were  there  for  the  jnii^pose  of  seeing  that 
contract  carried  out  ? 

A.  I  was  to  see  that  tiie  samples  were  pro])ei'ly  taken,  to 
see  whether  the  contract  was  properly  carried  out. 

Q.  And  was  not  tlie  analysis  taken  for  the  same  purpose, 
to  see  that  the  contract  was  carried  out  '. 

A.  Yes. 

Q.  Something  has  been  said  about  a  mag)ietic   separator 
in  this  evidence  to-day  ? 
30       A.  Yes. 

Q.  Wiiat  is  the  use  of  a  magnetic  separator? 

A.  Well,  they  are  used  for  various  purposes. 

Q.  In  connection  with  ores? 

A.  For  separating  magnetic  ores  fmni  tiie  rock  which 
they  are  mixed  with. 

Q.  Do  you  know  from  your  reatiing,  and  your  knowl- 
edge generally,  whether  a  magnetic  separator  had  evei' 
been  used  at  Franklin  ? 

A.  Yes  ;  it  iiad. 
40        ^^-  What  was  it  used  for  there? 
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A.  For  tiikini;  out  tlio  fraiiklinitp  fVoiii  the  ores  foniid 
tlicre. 

Q.  What  ores? 

A.  AVilleiiiite  and  red  oxide,  or  the  silicate  of  zinc  and 
tlie  red  oxide  of  zinc ;  tliey  are  not  niagnetic,  and  tiie 
fraiddinite  liaving  been  roasted  or  lieated — it  would  work 
without  roasting,  but  not  nearl}'  as  well  as  roasting,  it  be- 
comes magnetic. 

Q.  When  was  that  ? 

A.  In  1840,  and  afterwards;  I  have  seen  otlier    accounts   |q 
in  1845. 

Q,  Is  there  anything  new  about  tiie  use  of  magnetic 
separators  for  tiie  separation  of  magnetic  ore  from  non- 
magnetic ? 

A.  Yes ;  there  are  new  patents  coining  out  all  the  time. 
There  are  several  hundred  patent  magnetic  separators,  but 
the  one  which  I  suppose  they  used  originally,  and  some 
similar  to  them,  are  in  use  to-day,  are  what  is  known  as 
Horseshoe  magnets,  or  permanent  magnets.  Though  they 
are  in  use  to-day,  the}'  are  not,  of  course,  considered  as  valu-  oQ 
able  as  the  other  ones,  but  they  undoubtedly  are  the  ones 
tiiat  were  used  at  Franklin. 

Q.  How  long  had  magnetic  separators  been  in  use  ? 

A.  Well,  the  first  that  I  know  of  them  in  this  State,  was  at 
Hibernia  and  Greenwood,  somewhere  about  1836;  and  I 
think  they  were  in  use  at  Cliatcangay,  in  Northern  New 
York  State.  Upper  Adirondacks,  and  one  or  two  other 
places  on  the  shore  there,  Port  Henry,  and  they  were  used 
for  separating  magnatite  from  the  rock  with  wiiich  it  was 
mixed.  3Q 

Q.   How  about  abroad  ? 

A.  Abroad  they  were  used  in  France,  sometime  about 
1840,  and  I  heard  of  them  being  used  in  England  about 
the  same  time,  but  I  cannot  place  those  two. 

Q.   Is  the  franklinite  mineral  magnetic? 

A.   Yes. 

Q.   And  the  oljject  of  roasting  is  what  I 

A.  To  make  it  more  magnetic. 

Q.   Have  yon  the  Diiclos  patent  with  you  '. 

A.   Ye.^ ;  I  have  a  certified  copy  of  it.  ^0 
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Q.   Will  yon  produce  it  and  tell  ns — 

Mr.  Pai'ker  :     One  minute  ;  what  is  it  * 

Q.  Wliat  is  tlie  Duclos  patent? 

A.  Tlie  Dnclos  patent  is  a  patent  of  183S,  an  Englisii 
patent  for  the  manufacture  of  zinc,  copper,  tin  and  anti- 
mony. 

Q."  1838  ? 

A.   Yes,  sir. 

10 

Mr.  Parker:     Can  we  presume  that  an  English 

patent  could  be  known   liere,    and    witliout   proof 

that  it  was  known  here,  should  a  mere    patent    be 

offered  in  evidence.     I  object  to  it. 

The  Court :     That  is  the   ground    of   your  ob- 
jection ? 

Mr.  Parker:     Yes,  sir. 

20  The  Court  :     I  think  tliat   it    is    evidence    that 

would  tend  to  show  the  state  of  the  art,  not  ab- 
solutely, but  tend  to  show.  1  will  admit  the 
evidence.     Take  an  e.\ce])tion. 

A.  Pie  speaks  here  of  the  manufacture  of  zinc.  "  It  is 
present — I  am  reading  from  the  pa  ent. 

Mr.  Parker:     What  kind  of  a   certificate    have 
you  there  ? 

30  (The  patent  is  handed  to  Mr.  Pai'ker  who  reads 

the  certificate.) 

Mr.  Parker  :     I  object  to  it  on  tlie  ground  that 
it  is  not  a  certified  copv. 

Mr.  T.  N.  McCarter :     Wc  have  not  offered  the 
patent  in  evidence. 

The  Coui't :     Do  yon  ask  him  to  read  from  this 
40  paper? 
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Mr.  R.  II.  ]\[cCarter :  I  ask  him  if  lie  iaiows 
wlietlier  there  was  a  magnetic  zinc  ore  described 
ill  tlieDuelos  patent  of  1S38. 

A.   It  was.     Tiie  process — 

Mr.  Collins :  One  moment  ;  don't  answer  vet ; 
that  is  what  was  under  discnission. 

Q.  Will  3'ou  state  what  the  patent  contains;  what  it  pur- 
ports to —  10 
A.  It  purports  to — 

Mr.  Parker :  I  thought  I  had  objected  to  that 
question  ? 

The  Court :  It  had  not  been  asked  ;  3-011  were 
consulting  with  your  associate  counsel. 

Mr.  Parker :  I  thought  I  had  objected  to  the 
former  question.     I  do  object.  20 

The  Court  :  It  seems  to  me  the  question  is  this. 
This  is  an  expert  witness,  I  take  it,  and  he  may 
state  what  he  has  learned  Ity  observation,  study 
investigation  and  examination  of  books  and  liter- 
ature. Now,  can  he,  from  a  copy  of  the  patent 
in  the  Astor  Library—I  don't  know,  but  it  may  be 
a  question  whether  scientific  men,  experts,  would 
resort  to  that  place  for  information  ;  I  am  not  suf- 
ficiently familiar  with  it  to  know.  30 

Mr.  T.  N.  McCarter :  The  books  that  have 
been  offered  here  have  not  been  sworn  to,  or  com- 
pared, or  anything;  they  are  the  current  ordinaiv 
forms  in  which  the  knowledge  is  contained. 

Mr.  Kays  :  My  understanding,  may  it  please 
your  Honor,  is  that  the  certification  of  a  patent  in 
the  Astor  Liiirary  is  admitted  universally.  I  have 
had  them  repeatedly  ;    never  had    them    objected   40 
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to,  ill  patent  eases.  I  liave  had  copies  from  tliere 
repeatedly  in  a  niunl)er  of  })atent  cases,  and  liave 
seen  tlieni  admitted  in  tiiis  State  witiiout  objec- 
tion, certified  b^'  the  Librarian  or  some  one,  as 
that  is  there  ;  it  is  universal  practice. 

Tlie  Court :  Wiiere  tiiere  is  no  objection  I  can 
see  how  tlie  practice  migiit  exist,  but  tiiere  is  an 
objection  liere. 

Q.  Can  3'on  tell  us  wiietiier,  previous  to  IS-tS,  from  vonr 
experiance  and  learning,  tiiere  was  a  recognized  metliod 
known  for  tlie  manufacture  of  zinc  ? 

Mr.  Parker:  Before  yon  put  that  question  1 
desii'e,  with  leave  to  the  counsel  to  withdraw  the 
objection  to  the  mere  question  of  copy,  and  leave 
the  question  before  the  Court  as  to  vvhetiier 
this  patent  can  be  introduced.  I  do  not  care  to 
take  any  technical  objection  to  any  document  in 
this  case  wiiich  would  throw  liffht  upon  it. 

Q.  Then  you  may  read  from  tlie  patent  what  was  claimed 
by  Mr.  Uuclos? 

Mr.  Parker:  That  is  another  question.  I  do 
not  propose  to  question  the  copy  or  certificate.  I 
will  consider  it  as  though  you  iiad  a  certified  copy 
from  England  duly  authenticated. 

The  Court :  Well,  gentlemen,  when  you  all 
agree  upon  what  you  do  admit  I  will  be  able  to 
rule,  but  you  do  not  seem  to  have  come  to  an 
agreement  exactly.  It  seeuis  to  me  the  question 
is  wliether  this  witness,  as  an  expert,  has  learned 
something  from  which  he  can  form  an  opinion. 
If  you  want  to  use  this  as  original  evidence  on 
patent,  I  think  I  cannot  admit  it  except  by  con- 
sent. 

Mr.  Griii'gs :     I    understand    that    counsel   con- 
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sent?  tliat  tliis  is  the  |)ateiit. 

Mr.  Parker  :  Just  the  same  as  if  you  had  the 
l)Ook  that  states  tlie  patent  from  tlie  Astor  Library 
hei-e. 

Mr.  R.  H.  McC'uter:  Tliat  i.^  a  very  different 
tiling. 

Mr.  T.    N.    MeC'arter:     The   objection    wliich 
tiiey  raise  would  be  put  forward  provided  a  duly   10 
certified  and  authenticated  copy  of  the  patent  was 
hei-e. 

The  Court:  So  counsel  said  at  first,  but  they 
have  modified  it. 

Mr.  Griggs  :  If  this  witness  is  able  to  state 
when  the  book  was  published  in  which  this  patent 
is,  then  we  would  claim  it  would  be  evidence. 

20 
The  Court  :     The  book  itself? 

Mr.  Griggs  :  The  book  itself  ;  yes,  sir.  I  will 
state  the  ground  on  which  we    should   claim  that. 

The  Court  :     Well,  it  is  not  here. 

Mr.  Giiggs:  I  don't  know  whetlier  Mr.  Cook 
can    tell. 

The  Witness:     No.  sir.  30 

Q.  Did  you  take  some  samples  from  the  opening  known 
as  Weights  and  Measures  ojiening? 

A.  Yes. 

Q.  When  ? 

A.  May,  1S94-,  I  think. 

Q.    And  they  were  shipped  to  whom  ? 

A.  Mr.  Stone. 

Q.  They  were  the  .samples  which  he  sin)ke  (if,  I  suppose, 
vestenlay '.  40 


218 

A.  Yos,  S(i  I  niuleistood. 

Q.  Tliey  were  tiikeii  by  yon  at  tlie  Weiglitsatid  Measures 

ope'llilig? 

A.  Yes.     Dr.  Williams  was  with  me. 

Q.  Have  you  made  a  study  of  the  subject  of  zinc  ores 
and  the  inaruitacture  of  zino,  as  the  art  was  known  in 
1848? 

A.  I  have  looked  the  subject  up;  I  liave  been,  of  course, 

familiar  with  the  present  operation,   and    read  as   far  as   I 

1(3  could  find  out  what  has  been  done  in  former  years  in  other 

places;    and    have  been  associated    with   people  who  also 

knew  of  the  operations. 

Q.  From  3-our  knowledge  of  the  subject  wliat  is  your 
opinion  as  to  wiietlier,  in  1848,  the  ore  in  the  vein  in  dis- 
pute in'  this  case  would  have  been  reasonably  tit  to  i>e 
mined  for  zinc  'i 

A.   I  think  it  would. 

Q.  Please  state  your  reason  ? 


20 
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Mr.  Parker  :     We  make  the  same  objection  to 
this  question  as  to  the  previous  one. 

The  Coui't:     The  oiijeetion  is  overruled. 

Exception  to  defendant. 

A.  The  ore  in  question  is  a  mixture  of  franklinite,  silica, 
and  red  oxide;  and  the  fratdclinite,  when  it  is  removed  from 
the  ore  by  tiie  use  of  magnets,  or  in  any  w-ay  in  wiiich  it 
could]  have  been  done  at  that  time,  could  be  used  for 
making  spelter  in  an  ordinary  furnace — in  a  retort  furnace, 
snch  as  were  known  as  early  as  1776,  and  since  then  there 
have  been  three  or  f(nir  modifications  of  it,  in  the  way  of  the 
Silesian  and  Belgian  furnaces,  and  the  English  and  the 
Corinthian,  and  it  is  in  use  to-day  for  that  pur[)ose  of  manu- 
facturing zinc  and  spelter.  And  as  early  as  1796,  I  think 
is  the  date  of  an  English  patent  There  is  a  mufHe  furnace 
exhibited,  by  whicli  oxide  of  zinc  may  be  made  from  this 
ore  without  taking  the  franklinite  out  of  it,  and  that  furnace 
was  in  sucessful  opei'ation,  I  understand,  in  or  abont  ISO  . 
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It  was  also  in  operation  in  1851  at  the  New  Jersey  Zinc 
Wori\S,with  the  exception  tliat  at  that  time  instead  of  collect- 
ing the  oxide  of  zinc  in  chambers  they  had  ciianged  it  to 
hags  about  1S51.  That  will  be  found  in  a  ]>aper  written 
by  Mr.  Farrington,  and  read  before  the  American  Associa- 
tiiin,  and  since  this  muffle  furnace  has  been  used  up  as 
late,  I  understand,  as  1870.  The  ore  ciMdil  have  been 
used  in  the  Belgian  retorts;  it  was  useil  abroad,  ore 
similiar,  and  men  were  brought  over  here  to  manufacture 
zinc  in  1833  in  retorts,  and  they  were  also  brought  iiere  in  jq 
1859,  and  there  was  no  reason  that  I  know  of  why  tiiey 
could  not  have  been  brought  here  in  1848  to  do  the  same 
thing. 

Q.  Now,  you  have  spoken  of  the  spelter? 

A.  Yes. 

Q.  How  about  the  white  o.xide  ? 

A.  Well,  the  white  oxide,  I  say,  was  made  in  muffles   in 
179fi,  1  thiidv,  and  made  in    the   same    sort    of    muffles    in 
1870,  with  the  exception   that  somewhere   about   1849  or 
1850  thev  changed  the  method  of  collecting  the  oxide  from   no 
a  chamber  to  a  bag. 

Q.  Would  the  presence  of,  or  association  with  red  oxide 
of  zinc  in  any  way  modify  your  opinion  ? 

A.  Why,  no — certainly  not  ;  red  oxide  of  zinc  contains 
more  of  the  metal  of  zinc  tiian  willeniite  does,  orsilicateof 
zinc,  or  any  other  known  ore  of  zinc. 

Q.  So  it  would  rather  assist  than — 

A.  Certainly,  be  more  beneficial. 

Q.  How  about  the  association  of  franklinite? 

A.  Franklinite,  as  1  have  liefore  said,  would  prevent  its   qa 
being  used  in  a  Belgian  retort  with  any  great    success,   but 
when  it  is  once  rid  of    that    fraid<liiiite,  with    the    use    of 
separators,  the   willemite    and    red    oxide    of   zinc    can   be 
made  into  spelter  without  any  difficulty. 

Q.  Could  this  ore  have  been  used  to  make  iron  in   1848  ? 

A.   Xu. 

Q.   Why  not? 

A.   Because  it  is  too  low  in  iron  and  too  iiigh  in  zinc. 

Q.  Has  thei-e  been  any  essential  change'  in  t!ie  metiiod 
of  extracting  zinc  from  these  ores,  since  1848?  40 


220 

A.  No.  Tlie  only  direction  in  wliicli  tliere  Im?  been 
any  saving  lias  been  that  it  lias  been  found  more  economical 
to  use  different  methods  of  firing;  I  think  that  is  the 
principal  one. 

Q.  Is  there  any  difference  in  the  method  of  treatment 
between  the  anhydrous  silicate  of  zinc  and  the  hydrous 
silicate  of  zinc  ? 

A.  No.  The  difference  between  them  is  that  one 
han  water  in  it,  and  it  is  dried  or  c;ilciiied  out  before  it  is 
j^Q  put  in  the  retort.  But  when  it  is  once  dried  the  treatment 
of  the  ore  is  the  same  for  making  the  metal,  and  as  far 
as  the  treatment  before,  it  would  be  the  same  if  you  had 
the  red  oxide  and  the  carbonate;  you  would  roast  the  car- 
bonate to  dry  the  acid  off.  and  you  would  leave  the  oxide 
of  zinc  just  the  same  as  you  have  it  in  the  red  oxide,  and 
use  it  in  the  same  Belgian  retort  for  making  the  spelter. 

Q.  From  your  knowledge  of  the  subject  what,  in  1848, 
was  the  ore  called  franklinite? 

Mr.  Parker:     We  make  the  same  objection    iis 
2*^  before. 

The  Court:     I  will  admit  that  question;    take 
an  exception. 

A.   It  WMS  an  iron  ore. 

Q.  AVliy  do  you  say  that  ^ 

A.  Because  it  is  mentioned  as  an  ii'on  ore  in  Gordon's 
Gazateer  of  New  Jersey,  and  also  in  Rogers'  Geology  of 
1836.  It  is  given  there  as  an  iron  ore,  and  also  in  the 
deeds;  it  is  distictly  mentioned  as  an  iron  ore;  and  also  in 
30  Dana's  Manual  of  Mineralogy,  which  was  published  I 
think  about  the  date,  1848,  it  was  classed  among  iron  ores. 

Q.  Do  you  know  of  any  analysis  of  franklinite  ore  hav- 
ing been  made  and  published  prior  to  1848? 

A.  Yes,  in  1836  there  is  an  analysis  given  by  Professor 
Rogers  of  Franklin  iron  ore,  or  franklinite,  in  which  he 
gives  an  analysis,  published  it  in  his  book. 

By  the  Court : 

Q.  In  his  book  ? 
4Q       A.  Yes,  in  his  report. 
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Further  illrrrt: 

Q.  I  liaiid  A'ou  now  a  book  entitled  "  Geology  of  New 
Jersey,  Rogers,"  atid  on  its  title  page  it  says '' Report  on 
the  Geologicjil  Survey  of  the  State  of  New  Jersey,  by 
Henry  G.  Rogers,  Pi'ofessor  of  Mineralogy  and  Geology 
in  the  University  of  Pensylvania,  ttc,  1836,"'  and  ask  you 
vvhetiier  yon  find  on  page  142  of  the  report,  the  analysis 
of  Professor  Rogers  that  yon  have  just  referred  to  ? 

A.  Yes,  sir  ;  I  do. 

Q.  Of  what  ore  is  it  an  analysis  ? 

A.  It  is  an  analysis  of  Franklin  iron  ore.  or  frankliiiite. 

Q.  Now,  what  is  the  analysis? 

A.  Oxide  of  iron  64.32;  oxide  of  manganese  16.08; 
oxide  of  zinc  12.50;  manganese,  alnniina,  earthy  matters, 
silica,  (fee,  6.65. 

Q.  What  do  yon  understand  the  last  item  in  the  analysis 
indicates? 

A.  Indicates  that  it  was  a  specimen  of  ore  ;  that  is.  it 
was  not  a  specimen  of  the  mineral;  that  it  had  nii.xed  with 
it  these  otiier  matters,  snch  as  magnesia,  lime,  silica. 

Tiie  Court:  Counsel  mnst  not  understand  that 
by  failing  to  object  they  are  to  obtain  a  ruling  of 
the  Court  that  an  expert  opinion  may  be  backed 
up  by  extracts  from  books. 

Mr.  Griggs :  This  is  very  diiferent,  it  seems 
to  me,  from  that.  Tliis  tends  to  show  tlie  use 
and  the  meaning  of  the^terms  at  t!ie  time. 

Mr.  Parker:  Counsel  hope  on  the  cross-exam- 
ination to  get  the  rest  of  that  out. 

Mr.  Collins:     They  ]>ut  the  book  in. 

Mr.  Griggs:  We  do  not  put  the  btmk  in  :  we 
simi)ly  ask  him  to  read  the  analysis. 

Q.   Do  you  know  of  any  well  known  analysis  of  the  min- 
eral frankliiiite  prior  to  1848? 
A.  Yes. 
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Q.   The  niiiiernl  known — 

A.  Tlie  tiiiiieral  kown  as  franklinite  was  analyzed,  and  is 
given  ill  tliis  report  of  Rogers  of  1840,  and  it  is  a  copy 
from  Gordon's  Gazeteer;  I  don't  know  the  date  of  it;  I 
have  a  copy  of  tiie  book  with  an  analysis  given  by  Ber- 
thier. 

Q.  What  year  was  Bertlieir's  analysis? 

A.  Tliat  I  cannot  give  you  ;  I  have  it   in  some  of  my 
books,  bnt  I  don't  remember  wiiat  year  it  w.is. 
jQ       Q.  Some  time  ago? 

A.  Yes,  sir. 

Q.  Twenty  years  iigo,  was  it  not  ? 

A.  Yes  ;  Gordon's  Gazeteer  was  a  long  time  ago. 

Q.  Can  you  tell  me  whether  the  anhydrous  silicate  of 
zinc  has  l)een  mined  and  used  previous  to  1848,  in  anv 
otlier  localities  ? 

Mr.  Parker :     Objected  to  ;  the  question  is  as 
to  anhydrous  silicate  of  zinc — 

^^  Mr.  T.  N.  McCarter:      It   is   not   worth    while 

for  you  to  drill  our  witnesses. 

Mr.  Parker:     I  am  adili'essing  an   objection  to 
the  Court. 

The    Court:     Yes.     1   overrule   it;    you    mav 
take  an  exception. 


30 
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A.   Yes,  sir. 

Q.  They  made  use  of  the  aidiydrous  silicate  of  zinc 
previous  to  1848  in  otlier  localities? 

A.  Yes,  sir,  I  have  found  that  in  mineralogy,  it  is  men- 
tioned from  u  great  many  diflferent  places  in  Europe,  and 
in  America  also;  I  have  seen  translations  and  also  the 
original  of  where  it  was  found  in  the  l^usbacner  mountains 
near  Altenberg,  in  Prussia,  I  think  that  is;  I  am  not  cer- 
tain. 

Q.   Yes,  at  the  Busbaeher  mountains? 

A.  Yes,  sir;  tlieie.  according  to  the  quotations  I  have 
seen — 
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Mr.  Collins :  Yon  hiive  no  right  to  give  qiio- 
tations  ;  as  I  understand  yoni"  Honor,  you  said  he 
could  give  an  opinion. 

Q.  Do  tlie  Busbaeher  mountains  seem  to  liave  contained 
a  large  or  small  quantity  of  anhydrous  silicate  or  wiileniite  ? 

A.  A  large  quantity. 

Q.  And  hosv  early  was  it  used,  if  you  know;  I  don't 
know  whether  you  do  know  or  not  ? 

A.  No,  I  don't  know.  - 

Q.  Before  1848,  was  it  not? 

A.   Yes,  sir ;  some  years  previous  to  that  time. 

Q.  I  understand  that  the  so-called  silicate  of  zinc  here  is 
otherwise  called  willemite? 

A.  Y'es,  sir. 

Q.  Won't  you  be  kind  enough  to  give  the  jury  a  general 
view  of  the  topography  of  Mine  Hill,  so  that  they  will 
understand  what  we  are  talking  about? 

A.  (Witness  goes  to  map  and  answers  with  reference 
thei-eto.)  Mine  Hill  is  a  rise  of  about  120  feet ;  it  is  not  a  . 
]iointed  hill  that  runs  over  from  about  here  up  to  possibly 
just  beyoiul  the  Ding  Dong  shaft,  and  this  is  a  ridge,  and 
this  vein  out  crop  from  about  here,  is  on  tiie  very  ridge  of 
the  hill,  the  highest  point  being  somewhere  right  back  of 
(ireer's  opening.  The  vein  or  bed  is  split  here  at  wiiat  is 
known  as  the  double  rock  ;  tiiere  is  a  small  portion  of  the 
vein  on  each  side  of  it.  Then  as  it  comes  down  here,  the 
out  crop  is  a  black  or  dark  brown  color ;  brownei-  than 
either  side  of  the  country  rock  as  we  call  it,  in  which  the 
bed  lies.  This  brownish  color  is  due  to  tiie  action  of  the 
manganese  in  it,  and  it  almost  covers  up  any  siiowing  of 
aiiv  mineral  in  the  ore  as  it  is  exposed  there  on  the  surface. 
As  it  comes  down  the  hill  there  have  been  these  openings 
made ;  they  would  not  show  there  now  so  much,  because 
they  are  very  old  ones;  this  one  of  the  Weights  ami 
Measures  is  tilled  up  and  ti'ees  are  growing  in  it. 

Q.  Where  is  the  Cedar  Ti'ee  opening  ? 

A.  The  Cetlar  Tree  opening  is  right  at  the  lower  point 
of  what  is  now  known  as  the  Weights  aiul  Measures,  or 
i-athcr  m;irk('(i  here  as  the  Weights  and    Measures.      Jtight   4.0 
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across  it  is  a  pile  of  dirt,  wliethcr  it  is  a  natural  olistinctioii 
between  the  two  openings  I  don't  know. 

Q.  They  are  indicated  as  one  on  tliis  map? 

A.  Yes,  sir.  Then  if  you  come  down  to  the  curve  of  the 
bed  here,  we  liavt;  what  is  Icnowii  as  the  southwest  opening  ; 
the  outside  line  of  this  outcrop  can  be  distinctly  sliown  all 
around  here. 

Q.  Wliere  do  you  mean  ? 

A.    Where  I  am  pointing. 
1,-)       Q.  The  funnel  opening  ? 

A.  Yes,  sir.  The  vein  is  e.xposed  to  the  air,  that  is,  it 
shows  ou  the  surface  right  at  this  point  they  have  taken 
out  the  ore  for  I  should  think  seventy  five  feet  deep,  so 
that  you  look  right  down  in  this  hole,  and  there  is  a — the 
Taylor,  which  comes  to  the  surface,  that  is  the  Taylor  mine 
opening,  which  is  also  an  open  cut  of  about  seventy-five 
feet  deep,  with  a  wall  almost  vertical.  Then  as  you  come 
to  this  point  here,  there  is  a  trap  dyke,  or  another  kind  of 
country  rock,  and  that  comes  right  up  on  the  vein,  and 
20  cuts  it  off  entirely  like  a  wall ;  that  is  twenty-two  feet  wide, 
and  for  a  long  time  they  supposed  that  was  the  end  of  the 
vein  of  ore,  but  some  one  drilled  through  it,  and  on  the 
other  side  there  is  a  beautiful  deposit  of  zinc  ore,  which  is, 
I  think,  about  ninety-one  feet  wide,  and  the  trap  rock,  or 
the  roof  of  it  is  a  very  nice  arch  indeed. 

Q.  Are  you  able  to  say  whether  you  have  examined  the 
locality  both  undergi'onnd  and  at  the  surface,  enough  to 
have  formed  an  opinion  as  to  whether  there  are  in  fact  two 
veins  there  or  one  ? 
30  A.  Yes;  there  is  only  one  vein  ;  because  as  3'ou  go  down 
on  the  Buckwheat  vein — there  is  a  shaft  thei'e,  and  you  go 
down  to  the  bottom  of  the  shaft  and  come  out  in  this  direc- 
tion. 

Q.  That  is  south  ? 

A.  Yes,  sir;  about  150  feet  below  the  surface,  and  there 
you  walk  right  through  a  tunnel  di-iven  in  ore  right  across 
to  the  opposite  side  of  the  front  vein,  without  getting  out 
of  the  ore. 

Q.  To  the  west  or  front  vein  ? 
40       A.   Yes,  sir ;  showing  that  this  is  one  deposit,    and    there 
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(raiiiiot  bean}'  dispute  about  it.     Wlietlier  wlieii  it  gets    up 
furtlier  in  here — 

Q.   Nortii  of  the  east  and  west  line  ? 

A.  Yes,  sir  ;  north  of  tiie  east  and  west  line,  it  niav  be 
split  apart,  but  down  here  it  is  one  and  the  same  deposit, 
and  tiiere  is  no  dispute  about  it,  because  you  can  go  from 
one  to  the  other,  right  througli  ore  all  the  way. 

Q.  Did  you  observe  a  fortniglit  ago  or  so  on  the  property 
in  dispute,  a  pile  of  ore  that  recently  had  been  mined  and 
was  lying  there  heaped  up  on  the  ground?  -iq 

A.   Yes,  sir. 

Q.  Where  was  that,  show  on  the  maps? 

A.  I  cannot  be  positive  about  it,  but  I  think  it  is  about 
No.  1  shaft. 

Q.  It  was  in  the  property  in  dispute? 

A.  Yes,  sir;  1  should  tiiink  there  was  about  400  or  500 
tons. 

Q.  What  was  the  character  of  that  ore  ? 

A.  It  was  very  lean  ore.  Very  frequently  in  the  mine 
you  come  across  portions  which  have  very  little  zinc  in,  on 
and  tills  I  should  tiiink  would  turn  out  possibly  at  a  rougii 
guess  150  or  200  tons  of  shipping  ore  ;  but  there  was  a  good 
deal  of  red  oxide  in  it,  I  should  tiiink  possibly  in  the  ship- 
ping ore  there  inigiit  l)e  five  per  cent. — foui-  or  five  or  si.x 
per  cent ;  more  than  an  average.  There  is  always  more  or 
or  less  red  o.xide,  and  no  carload  goes  away  from  there  in 
which  there  are  not  specimens  of  red  oxide. 

Q.  And  this  pile  had  more  than  the  average? 

A.   Yes,  sir. 

Q.  About  five  per  cent?  .jq 

A.  That  is  my  estimate. 

C^.  And  wiiat  zinc  was  iti  the  body  of  the  ore  tiiat  was 
not  red  oxide? 

A.  Silicate  and  f ranklinite ;  the  same  mixed  ore. 

Q.   Was  that  the  only  pile  you  saw  ? 

A.  That  is  the  only  one  I  recollect. 

Q.   Wiiat  color  was  this  ore  as  it  lay  there  in  the  pile  ? 

A.  Oh,  it  was  almost  as  white  as  limestone,  with  big 
pieces  of  ore  mixed  through  it. 

IJ.   What  color  was  the  shipping  ore  ?  40 
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A.  Shipping  ore  will  be  dark. 

Q,  So  that  was  darker? 

A.  Dark  colored,  yes,  sir. 

Q.  What  do  yon  mean  by  shipping  ore  ;  pei-haps  the  jury 
does  not  understand  that.  ? 

A.  I  mean  the  ore  that  has  enough  oxide  of  zinc  in  it  to  be 
profitable  to  work  for  zinc  ;  the  contract  that  we  filled  wlieii 
I  was  there  witli  Mr.  Trotter  was  that  the  ore  should  con- 
tain 26  per  cent,  of  oxide  of  zinc,  and  we  frequently  would 
jQ  find  places  in  the  mine  where  the  whole  width  of  the  vein 
would  not  average  that,  but  other  places  it  would  ;  and  in 
in  those  places  we  had  to  push  the  mining  to  get  that  out 
It  would  run  up  to  the  contract  of  26  per  cent,  of  oxide  of 
zinc,  and  the  other  would  be  thrown  on  tlie  bank,  and  pos- 
sibly is  there  to-day. 

Q.  What  do  you  mean  by  oxide  of  zinc  ? 

A.  Twenty-six  per  cent. 

Q.  In  what  form  ? 

A.  Oh,  it  would  be  in  the  form  of  red  oxide,  willemite 
20  and  franklinite. 

Q.  That  is  what  I  want  to  know  1 

A.  This  mixed  ore. 

Q.  By  shipping  ore  then  you  iTiean  ore  tliat  was  rich 
enough  to  send  away  to  treat  ? 

A.  Yes,  sir. 

By  tlie  Court : 

Q.  Mr.  Cook,  by  the  use  of  the  term  red  oxide,  meaning 
that  production,  and  red  oxide,  as  a  distinguishing  form  of 
zinc  ore,  I  was  misled  a  good  deal  at  the  other  trial,  as 
some  of  the  jury  may  be.     Is  red  oxide  a  proper  name  ? 

A.  Yes,  sir.  Well,  you  could  call  it  zincite ;  that  is 
tiie  name  of  the  mineral. 

Q.  Then  it  is  a  red  zinc  ore? 
A.   Yes,  sir. 

Mr.  T.  N.  McCarter:  I  think  the  books  say 
there  is  no  such  thing  as  red  oxide ;  oxide  is 
always  white.     Red    zinc    ore  is  the  proper  name 

40  f^^'-  if- 
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C/'oss-examtnation  Ity  Mr.  Parker: 

Q.  White  oxide  is  onl\- the  product ;  you  do  not  find  it. 
do  yon,  as  a  mineral  ? 

A.  Not  tliat  I  ever  heard  of. 

Q.  Not  here,  anyhow  ? 

A.  No,  sir. 

Q.  The  only  oxide  of  zinc  you  Hnd  hei'e  as  a  mineral  is 
the  red  oxide? 

A.  Yes,  sii'. 

Q.  And  that  is  not  found  largely  here  at  Mine  Hill,  so  as 
to  make  any  ^reat  body  of  the  ore  ? 

A.  Weil,  it  is  found  in  one  or  two  per  cent,  in  all  the  ore. 

Mr.  R.  H.  McCarter  :  I  have  forgotten  one  or 
two  questions  which  I  mean  to  ask  now,  or  after 
you  get  through,  if  you  will  allow  me. 

Mr.  Parker  :  Go  ahead,  sir. 

20 

Further  cross : 

Q.  Was  the  red  oxide  of  ore  known  previous  to  the  dis- 
covery oti  this  hill  ? 

A.  No,  it  has  never  been  known  before  or  since,  that  is 
the  only  place  where  it  is  known  ;  it  is  found  artificially'  oc- 
casionally, but  it  is  not  found  anywhere  else  to  my  knowh 
edge. 
I  -  Q.  The  silicate  of  zinc,  however,  has  beeit  known  for 
sometime,  you  have  already  said  ?  „/^ 

A.  Yes,  sir. 

C^.  How  about  franklinite ;  is  that  found  anywhere  else 
in  any  body  ? 

A.  No,  sir ;  it  has  never  to  my  knowledge  been  found  ; 
if  it  has  there  have  been  some  places  mentioned  where 
they  have  found  a  little,  but  not  enough  to  mention. 

Mr.  K.  II.  McCarter:  I  am  much  obliged  to 
you.  Mr.  Parker;  that  is  all. 

40 
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Further  cross : 

Q.  Did  yon  menu  wiiat  you  said  that  red  oxide  was  011I3' 
found  on  tiiis  hill  ? 

A.  I  meant  it  was  found  in  Sussex  County,  I  did  not 
mean  on  this  hill  only. 

Q.  At  what  two  localities? 

Mr.  R.  H.  McCarter :  Objected  to. 

10  The  Court:  I  think  that  is  competent  on  cross- 

examination. 

A.  Well,  it  is  found  on  this  hill,  and  also  at  Sterliiii>-  Hill, 
down  as  far  as  Sparta,  in  boulders,  which  have  possibly 
come  from  one  or  the  other  place. 

Q.   Where  is  Sterling  Hill? 

A.  Sterling  Hill  is  near  Ogdensburg,  which  is  about 
two  miles  from  this  deposit. 

Q.  To  tlie  south  ? 
20       A.  To  tiie  soutii,  I  think. 

Q.  And  the  principal  deposit  of  zinc  oxide  was  on  this 
hill  ? 

A.  It  is  found  on  lioth  of  them. 

Q.  Where  was  the  largei'  deposit,  the  principal  deposit  of 
red  oxide  of  zinc? 

Mr.  R.  H.  McCarter  :     Is  that  material  ? 
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The  Court :  1  do  not  see  wliy  not ;  as  a  crosp. 
examination  of  where  red  oxide  is  found  in  this 
country,  I  suppose  it  is  proper. 

Mr.  R.  H.  McCarter:  I  simply  asked  where  it 
was  found  ;  whetlier  it  is  richer  in  one  place  or 
the  other  I  donot  tiiink  is  important,  or  where 
the  principal  deposit  is  ;  to  my  mind  tiiey  are  both 
without  the  question  of  cross-examination. 

Mr.  T.  N.  McCarter:  The  deed  relates  partic 
ularly  to  Mine  Hill  ? 

The  Court:     Yes.     I  do  not  see  what  the  object 
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of   tliis    cross-examiiiiitioii    is  ;    it  may  Iiavo  some 
bearing  I  do  not  see  now. 

Mr.  Parkei' :     I  asked  the  question. 

A.  The  best  specimens  that  I  know  of  come  from  Sterlinu; 
Ilill,  altliongh  I  believe  there  were  some  on  Mine  Hill, 
whicii  I  have  never  seen,  wiiit-li  tliey  say  were  better. 

Q.  Tlien  the  large  mass  was  at  Sterling? 

Mr.  R.  H.  McCarter  :     Same  objection.  10 

A.  I  don't  know  whether  the  large  mass  was  there ;  how 
large  a  mass  was  it  ? 

Q.  You  have  seen  the  remains  of  it  there  in  a  pillar,  have 
}ou  not  ? 

Mr.  R.  H.  McCarter :     I  object. 
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Mr.  Griggs:     Evidently  Mr.    Parker   wants   to 
bring  out  something  on  his  side. 

Mr.  Parker:     No,  it  is  perfectly  projier  cross- 
e.xamination. 

Mr.  Griggs :     We  submit  it  to  the  Court  with 
difference. 

The  Court :     I  will  permit  tlmt  (question  to  be 
asked  because  he  said  it  is  found  in  Sussex  Countv. 

A.  Yes,  there  is  a  pillar  left  at  Sterling  Hill ;  on  Sterling 
Hill  there,  which  contains  fraidvlinite,  silicate  and  red  ox" 
ide,  and  the  red  oxide  is  the  prominent  mineral  there — I 
should  say,  the  prominent  zinc  mineral  there. 

Q.  You  have  said  that  this  red  oxide  ore  is  found  no- 
where else  than  in  this  locality  ? 

A.  I  don't  think  that  it  has  ever  been  found  and  estab- 
lished that  it  came  from  anywhere  else  than  this  locality. 

Q.  Did  yon  hear  Prof.  Stone's  testin,iony  as  to  the  anal- 
sis  of  what  he  calls  willemite,  found  here  ? 

A.    Yes,  sir.  ^q 
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Q.  lias  a  inaiiganesian  anliydious  silicate,  that  is  a  sili- 
cate containing  over  six  per  cent,  of  manganese  in  combi- 
nation with  silicate  of  zinc,  been  found  anywliere  else  tlian 
here  ? 

Mr.  R.  H.  McCarter :     Objected  to. 

A.  I  understand  tliat  it  has. 
Q.  Anh^-drousl 

A.  Anhydrous;  I  may  be  mistaken  about  that,  but  I  was 
10  told  so. 

Q.  You  have  no  authority  then  for  it? 
A.  1  don't  know  ;  I  can't  remember  the   analysis,    hut    I 
am  pretty  sure — 

Mr.  R.  H.  McCarter :     This    is  not   cross-e.xam- 
ination. 

The   Court:     1   do   not  recall    anything  upon 
which  it  would  be  cross-examination. 

20 

Mr.  Parker  :     He   spoke  about  what  was  done 

with  other  willeinites,  that  is  the  point;  I  am  dis- 
tinguishing this  willemite  fi'om  tlie  othei'. 

The  Court :     Go  on. 

Q.  Mr.  Cook,  you  have  said    that    this    ore  could  not   be 

used  without  separation   from    the    franklinite    in    Belgian 

retorts  ;  do  you  give  a  reason  ! 

30       A.  On  account  of  the  iron  and  the   manganese   being  in 

such  quantity  in  the  franklinite;  why,   it  would  be  difficult 

to  use. 

Q.  Why  would  it  be  difficult  to  use? 

A.  Well,  1  don't  tiiink — it  would  stop  them  up  so  that 
vou  probably  could  not  clean  the  retorts. 

Q.  Would  it  cut  the  retorts  ? 

A.  It  would  damage  the  retorts. 

Q.  Would  the  addition  of  lime  in  the  retorts  damage 
them  ? 

A.  I  should  think  it  might  ;   it    depeiids  entirely  on  the 
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quantity  of  lime  you  use.     Tliei'e  i.s  lime  mixed  in  with   the 
mixed  ore. 

Q.  You  would  not  advise  tiie  mixed  oi-e  being  used  by 
itself  in  tlie  retorts  without  being  separated — 

Mr.  R.  H.  JSIcCarter :     I  object. 

Q.  You  said  you  had  authorities  and  knowledge  of  the 
use  of  magnetic  separators  with  success^ 

A.   Yes,  sir. 

Q.  When  were  they  used  with  success  at  Cliateaugy  ? 

A.  Well,  I  can't  give  the  date  of  that,  but  I  know  that 
was  one  of  the  first  patents  that  came  out  in  1849,  and  the 
man  who  used  them — I  have  seen  people  who  were  there  at 
tlie  time,  and  had  used  it. 

Q.  You  mention  no  other  place.  Was  it  successful  at 
Chateangy  as  a  business  matter? 

Mr.  R.  H.  McCarter :  What  do  you  mean  by 
that?  Whether  the  business  they  were  carrying 
on — 

Mr.  Parker  :     Whether  it  was  profitable. 

A.  I  think  it  was;  I  think  they  separated  the  ore  there 
and  used  it  in  making  charcoal  bloons. 

Q.   How  long? 

A.  I  don't  know  ;  haven't  any  idea. 

Q.   For  how  long  did  they  use  it  at  Iliberiiia  ? 

A.  They  are  using  them  there  now. 

Q.  When  did  they   liegin  ? 

A.  In  1836. 

Q.   And  they  continued  ? 

A.  Spasmodically  ;  they  must  have,  because  they  are  go- 
ing now. 

Q.  Same  sort  of  separators? 

A.   No,  not  the  same  patent. 

Q.   You  spoke  of  these  being  used  at  P^ranklin? 

A.  Yes,  sir. 

Q.  Please  give  me  your  book  of  authority  to  which  you 
refer  for  its  use  at  Franklin? 
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A.  I  did  not  give  a  book;  we  liad  the  sworn  testimony 
of  an  eye-witness  here  on  the  stand,  that  it  was  used    tliere. 

Q.  You  don't  answer  from  a  book  tlien  as  to  tliat? 

A.  Not  for  1840 ;  I  do  for  1845. 

Q.  I  understood  you  to  say,  '40,  afterwards  in  '45.  What 
book  have  you  of  reference  to  that  ? 

A.   Well,  it  is  in  a  paper  by  Mr.  Alger,  which    is  quoted 

in  one  of  the  old  cases,  and  I  think  it  is    in    the    American 

Society  for  the  Advancement  of  Science  of  tiie  date    about 

IQ  that  time;  and  it  was  in  that  that  they  roasted    the    ore    to 

make  the  franklinite  more  magnetic. 

Q.  Do  you  mean  to  say  that  that  paper  said  that  tiie 
franklinite  was  separated  from  the  willeinite  by  that  pro- 
cess? 

A.  No,  indeed  ;  it  was  separate  from  the  red  oxide  of  zinc 
I  said,  but  when  they  sepai-ated  that,  they  separated  the 
willemite  too.     The  willemite  is  non-magnetic. 

Q.  Don't  you  mean  to  say  that  it  was  expressly  stated 
that  it  was  separated  from  the  red  oxide  of  zinc? 
20  A.  It  was  so  stated,  but  at  the  same  time  they  have  never 
foundany  red  oxide  of  zinc  tliere  wiiicli  was  not  mixed 
with  willemite.  1  can  give  yon  a  later  autiiority  about 
that,  if  yon  like. 

Q.  is  this  the  sentence  to  which  you  refer;  "In  con- 
clusion I  have  a  few  words  to  offer  in  regard  to  the  econo- 
mical or  commercial  value  of  these  ores.  It  must  be  un- 
derstood that,  although  the  franklinite  contains  about  17 
per  cent  of  oxide  of  zine,  it  is  of  no  importance  as  an  ore 
for  reduction  ;  nor  has  it  hitherto  proved  of  any  value  as 
30  an  ore  of  iron.  The  red  oxide  is  all  that  is  proposed  to  be 
worked.  This,  as  I  have  intimated,  does  not  occur  in  a 
pure  state  in  masses  of  any  considerable  size,  fragments  of 
two  or  three  pounds  being  the  largest — 

Mr.  McCarter:     One  moment,  I  object. 

The  Court:      I  think  that    ought    not    to    iiave 
been  read. 

Mr.  Parker :     It  is  essential,  you  cannot  get  the 

sense  of  it  in  any  other  way. 
40 
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Mr.  R.  H.  McCarter:  I  ohject  to  tlie  section 
counsel  read  and  move  it  he  stricken  from  tliC 
record. 

Tlie  Court :  This  is  a  question  to  tlie  witness 
on  tiie  autiiority  he  refers  to  on  tlie  matter  of 
separatini»  by  magnets — 

Mr.  Parker :  I  will  read  the  sentence  if  you 
will  allow  me,  alone,  but  I  had  to  have  the  other 
in  order  to  show  the  meaning  of  the  sentence,  for 
the  next  sentence  begins  "it"  — Wliat?  "It  forms 
a  soit  of  paste  in  which  the  crystals  or  grains  of 
franklinite  have  become  imbedded,  and  it  is  re- 
quiied  to  be  separated  from  the  franklinite  by 
the  process  of  burning  and  pounding  and  the  use 
of  magnets."  I  couki  not  make  the  sentence  in- 
telligible without  going  back. 

The  Court :     Now  what  is  the  <|uestion  ( 

20 

Q.  Is  that  the  authority  from  which  you  made  the  state- 
men  r,  * 

A.  That  is  one  of  them  ;  that  is  one  for  18i5,  and  then 
there  is  one  for  ISol  in  Jackson's  report,  but  that  wasafter 
1848. 

Q.  Is  not  thei'e  another  sentence  in  this  which  refers  to 
that  separation — on  the  right  hand  page,  further  down.  If 
so,  read  that  sentence  ? 

A.  It  says;  "  If  the  red  oxide  should  contain  to  from 
one-half  of  the  l)ulk  of  the  bed,  or  even  if  it  should  not  30 
hold  out  so  much  as  a  greater  depth,  it  will  nevertheless 
prove  immensely  valuable  for  reduction,  because  the  ex- 
pense of  separation  by  rotary  magnets  including  burning 
and  pounding,  will  not  exceed  §l-i  for  each  ton." 

Q.   Uo  you  mention  Jackson's  report — 

Mr.  McCarter  :  He  said  that  was  after  18i8. — 
withdrew  it. 


Ml-.  Collins:     He  did  not  withdraw    niivthiuf 
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Tlie  C!oiirt :  It  does  nut  make  any  difference, 
if  it  related  to  something  before  1848,  and  was 
one  of  the  sources  on  which  he  formed  his  opinion  ? 

Q.  Which  report  of  Professor  Jackson? 

A.  One  dated — not  a  report,  I  beg  pardon  ;  it  was  a 
paper  read  before  tlie  American  Association  for  tlic  ad- 
vancement of  science. 

Q.   Have  you  a  copy  of  it  liere  ? 

A.  I  tliiidv  so. 

By  the  Court : 

Q.  Did  it  relate  to  1S4S  or  before  1848  ( 
A.  No,  sir,  it  related  to  1851. 

Mr.  R.  H.  McCarter:     Then  I  object  to  it. 

The  Court  :  Then  it  is  not  that  upon  which  he 
formed  his  opinion. 

''"  Mr.  Collins:     Related  to  the  use  of  magnets  in 

1851? 

A.  Yes,  sir. 

Adjourned  until  Friday  the  17th  tlay  of  May  inst. 
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HeW  Jergeij  Supreme  Court. 

Newton,  N.  J.,  Fi-iday,  May  17,  1S95. 
Fourth  Day. 

Coiitiuiiatioii  of  examination    pnrsiiant   to  acljonrninent 

Mr.  T.  N.  McCarter:  If  the  Court  please 
Mr.  Aitken,  of  Elizabeth  is  liere  and  is  not  at  all 
well ;  he  is  anixious  to  go  back  this  afternoon, 
and  came  here  against  the  advice  of  physicians. 
I  desire  to  ask  counsel  on  the  other  side  to  con- 
sent that  we  may  suspend  the  examination  of  20 
Mr.  Cook  in  order  that  we  may  examine  Mr. 
Aitken. 

The  Court :     Wiiat  do  you  say,  gentlemen  { 

Mr.  Parker  :     We  have  no  objection. 

The  Court :     Let  that  be  done  then. 


HENRY   AITKEN,  sworn  for  the  plaintiff. 
Direct  examination  bv  T.  N.  McCarter : 


30 


Ij.  Where  do  you  reside  ? 

A.  In  Elizabeth,  N.  J. 

Q.  What  is  your  age? 

A.  1  am  in  my  seventy -fifth  year — seventy-four  years  old. 

Q.  What  is  your  condition  of  health  i 

A.  Well,  I  am  suffering  now  from  bronchial  asthma  and 

have  been  uiidei'  the  weather  for  three  or  four  weeks.  jo 
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Q.  Were  you  connected  with  tlie  New  Jei'sey  Zinc 
Company  ? 

A.  I  wiis. 

Q.  In  what  capacity  ? 

A.  As  a  director,  as  a  comnicreial  agent  of  the  coinpan}', 
and  as  its  president. 

Q.  Wlien  did  your  connection  with  tlie  company  com- 
mence 5 

A.  In  1854.     I  was    tlien    appointed    commercial    agent 
10   and  succeeded    Manning    and    Squii-e    who   had    i)een    the 
commercial  agents  of  the  company. 

Q.  How  long  did  you  retain  that  position  ? 

A.  Three  years. 

Q.  What  then  was  3'our  suhscquent  connection  witli 
the  company  ? 

A.  I  was  then,  at  the  expiration  of  my  agency  in  1857, 
elected  president. 

Q.  And  you  were  of  course  a  director  ? 

A.  Yes,  sir. 
20       Q    How  long  did  you  serve  in  that  capacity? 

A.  As  director? 

Q.  As  president? 

A.  Seven  or  eight  years. 

Q.  Who  succeeded  yon  as  president? 

A.   Mr.  Graves. 

Q.  Wiio  pieceded  you  as  president  ? 

A.  Mr.  Redmond. 

Q.  William   Redmond? 

A.  William  Redmond  ;  yes,  sir. 
30       Q-  What  did  you  have  to  do  with  the  business  of  the  Com- 
pany in  your  capacity  as  commercial  agent  ? 

A.  I  had  the  charge — almost  tiie  entire  charge — of  the 
management  of  the  company,  made  the  sales  of  its  products, 
paid  the  cost  of  all  the  materials  that  they  used,  the  pur- 
chase of  coal  and  ti-ansportation  of  oil  and  everything. 

Q.  Were  you  alone  in  that  agency,  or  did  you  have 
anybody  associated  with  you  ? 

A.  I  had  a  partner;   Mr.  Adolphus  Le  Babier. 

Q.   Did  your  employinent  and  what  yon  did  in  that  con- 
AQ  nection  give  you  a  knowledge    and    acquintance   with   the 
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ores  of  tlie  company  on  Mine  Hill  ? 

A.  It  did. 

Q.  During  tliat  time  did  tiie  com|);mv  niiiie  ores  on 
Mine  Hill? 

A.  They  did. 

Q.  At  what  part  of  the  hill? 

A.  Several  parts,  chiefly  at  the  sonthwest  opening,  but 
we  had  made  other  openings  in  different  parts  of  the  hill 
tiie  extent  of  the  entire  vein. 

Q.  Sir.  10 

A.  We  had  openings  on  theliill  then  whei'e  we  worked 
some. 

Q.  Can  you  designate  any  other  place  on  the  vein  be- 
sides the  southwest  opening  wliere  yon  had  openings 
made,  and  where  you  did  work. 

A.  It  is  a  great  many  years  ago  ;  it  is  tliirty  odd  yeai's 
ago  since  I  had  any  connection  with  the  company  or  liave 
seen  the  mine ;  my  recollection  is  that  we  worked  at  a 
place  called  the  Blacksmith  shop,  and  at  another  point  near 
the  Hamburg  road  ;  at  that  point  near  the  Hamburg  road  20 
we  took  out  a  silicate  of  zinc  which  is  a  greenish  color,  and 
nearby,  some  that  was  pink. 

Q.  Do  you  know  how  many  openings  were  made  north 
of  wliat  is  called  the  East  and  West  line? 

A.  Well,  I  cati't  quite  call  to  mind  how  many,  but  there 
were  several. 

Q.  AVhat  kind  of  ore  wa.s  found  in  those  openinirs? 

A.  Silicate  of  zinc. 

Q.  And  what  kind  of  ore  was  found  in  the  southwest 
opening  ?  30 

A.  That  was  silicate  of  zinc  also  .nixed  with  I'ed  oxide  of 
zinc ;  it  was  an  admixture. 

Q.  What  knowledge  have  you  or  did  you  nc(juire  in  the 
course  of  your  employment  as  to  the  method  of  working 
these  ores  ;  did  you  give  any  attention  to  the  process  of 
manufacture  ? 

A.   1  did. 

Q.  State  to  what  extent,  in  a  brief  way,  Mr.  Aitken  ? 

A.  Being  very  deeply  interested,  my  fii-ni  wereunder  very 
heavy  advances    to   the   company,  at   that    time,  Sl(>0,flUi',    40 
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and  the  condition  of  tlie  coiniiaii}'  was  almost  in  a  state  of 
bankruptcy,  so  that  it  required  great  attention  to  see  what 
remedy  could  be  had,  if  possible,  to  make  this  company 
successful ;  I  therefore  gave  it  my  personal  attention.  I 
brought  in  a  gentleman  that  I  knew  foi-  many  years,  Mr. 
Jenkins,  and  made  him  superintendent  of  the  works.  One 
of  the  things  required — now,  I  am  bringing  to  bear  lignres, 
not  skill  in  the  manufacture,  but  figures,  results.  I  saw  it 
was  necessary  for  m\'  guidance  that  I  should  iiave  certain 
figures  as  to  the  elements  we  had  at  work  tiiere;  I  in- 
structed him  to  make  me  weekly  reports  from  the  works, 
statino:  in  detail  the  weight,  the  amount  of  coal  consumed 
in  the  funiaces — 

Mr.  Collins:  I  dislike  to  interrupt  the  wit- 
ness, but  he  is  going  away  beyond  the  quostinn. 

Mr.  McCarter :  I  ask  him  how  he  became 
acquainted  with  the  manufacture;  he  is  stating 
the  means  l)y  which  he  became  acquainted  with 
the  manufacture. 

The  Witness:  As  I  say,  I  required  this  Mr. 
Jeidcins,  our  superintendent,  to  give  me  detailed 
statement  eveiw  week  of  the  amount  of  material 
used,  ore,  coal,  and  the  amount  of  labor  and  every- 
thing connected  with  the  manufacture  of  oxide  of 
zinc,  and  the  product,  as  I  was  familiar  with  the 
value  of  the  product,  selling  it,  I  was  able  to  see 
what  would  be  the  weekly  result,  you  see — the 
cost  on  one  side,  and  the  production  of  zinc  on 
the  other. 

Q.  Yes? 

A.  Well,  the  margin — 

Mr.  Collins:  1  think  that  answers  the  ques 
tion. 

Q.  I  don't  care  about  that  just  at  this  moment ;  did  you 
know  anything  about,  or  learn   anything  about  the   process 
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(if  niamifaetiire,  how  tlie  ores  were  worked — and  the  sili- 
cate ores  particularly — were  they  worked  by  your  com- 
pany ? 

A.    Yes,  sii'. 

Q.   Dui'iiio;  tiie  peiiod  yon  spoke  of? 

A.   Yes,  sir. 

Q.  Coniniencing  wlieii  '. 

A.  Commencing  eai'ly  in  185-t. 

Q.  And  continnino-  during  your  connection  witli  tht' 
company  ?  ^q 

A.  During  my  entire  admitiistiation  as  agent  and  presi- 
dent. 

Q.  You  cannot  give  us  tlie  date  of  your  separation  fron) 
the  company,  can  you  ? 

A.  I  can't  call  it  to  mind  now,  it  is  so  long  ago  ;  .seven 
or  eight  years  I  was  president. 

Q.  Now,  how  did  you  work  those  silicate  ores  ? 

A.  We  worked  them  separately  and  in  admixture  with 
other  ores.  The  ores  that  contained  some  limestone  were 
mixed  with  the  ores  that  contained  none.  The  silicate  of 
zinc  we  found  very  hard  to  reduce  without  a  flux,  and 
when  we  found  that  the  limestone  contained  in  the  other 
oi-es  that  were  used  with  the  silicate  ores,  the  result  was 
good, then  we  used  the  silicate  ores  b\'  themselves,  adding 
limestone  to  get  at  the  results,  and  we  found  we  got  just 
as  good  results  nsing  those  ores  separately,  as  when  we 
mixed  them. 

Q.  Did  yon  add  limestone  to  the  silicates  to  promote  the 
good  results? 

A.  We  did. 

Q.  What  was  the  principle  product  of  the  jirocess  of 
mnnufiicture  '. 

A.  The  oxide  of  zinc. 

(i.   White  oxide  of  zinc? 

A.   White  oxide  of  zinc. 

Mr.  Collins  :  One  moment.  AVe  could  not 
oljject  to  the  question;  could  not  tell  what  was 
coming;  but  any  testimony  as  to  the  nnmufacture 
of  white  oxide  of  zinc  being  a  new  di.scovery  from    ^q 
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tliese  ores  by  the  bag  process,  as  it  lias  been 
termed,  would  be  irrelevant,  and  we  object  to  the 
testimony  as  to  tiie  manufacture  of  red  oxide  of 
zinc. 

The  Court :  How  do  we  l<iiow  it  was  a  new 
discovery  : 

Mr.  Collins :     Because  the  proof  by  Mr.  Cook 
and  one  of    the   other  witnesses   is    that  it    had 
10  always  been  made   before  from  spelter  ;  that  he 

liad  heard  in  some  vague  uncertain  way,  tlie  pos- 
sibility of  making  it  direct  from  ores,  but  he 
could  not  give  any  definite  testimony  ai,  all.  I 
believe  there  was  a  patent  loose,  but  that  was 
irrelevant. 

Mr.  R.  H.  McCarter:     I  think  Mr.  Collins  has 
misapprehended    the    testimony.      The   evidence 
is  quite  the  contrary.     That  process  existed,   pat- 
20  ents  existed,  and  the  Duclos  Patent  was  not  given 

in  evidence,  because  the  Court  did  not  allow  us 
to.  We  proved  the  Atkinson  Patent  was  there, 
and  work  done. 

The  Court :  I  understand  the  evidence  to  be 
that  the  process  is  precisely  the  same  so  far  as 
getting  the  white  oxide  out  in  the  fumes,  the 
difference  being  only  in  the  method  of  catching. 
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Mr.  Collins:  There  is  no  proof  of  it  ever  hav- 
ing been  practically  worked  until  these  gentle- 
men did  it. 

Mr.  R.  H.  McCarter :  There  is  no  proof  about 
the  bag  process  yet. 

The  Court:  Previously,  I  tliink,  I  admitted 
tliis  evidence  upon  the  assurance  of  counsel  that 
they  would  indicate  that  the  same  process  had 
been  continued  ;  that  this  was  a  process  they  had 
before.     If  that  is  so,  I  will  admit  the  evidence. 
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Mr.  Collins:     We  will  take  nn  exception. 

Q.  Mr.  Aitkin,  what  was  the  result  of  tliese  manufactnr- 
inu;  operations  as  to  the  profit  derived  from  tlie  ore? 

Mr.  Collins-  That  is  objected  to  as  irrelevant, 
and  as  not  having  reference  to  the  period  of  the 
deeds ;  the  state  of  the  art  prior  to  the  deeds. 

The  Court  :     This  was  from  1854- on  to  1862  or   jq 
1864,  and  tiierefore  it  was  six  years  after  tiie  date 
of  these  deeds. 

Mr.  T.  N.  McCarter :  Yes,  sir.  We  propose 
to  show  hj'  this  wit7iess  that  during  that  pei'iod  the 
oxide  of  zinc  was  profitably  n)anufactnred  fiom 
this  very  ore.  We  propose  to  show  by  other  wit- 
nesses that  back  of  that  time  and  back  of  1851,  the 
same  ])roeess  was  continued,  and  we  propose  to 
show  from  these  data  that  the  same  operations  20 
could  liave  been  performed,  and  the  same  results 
produced  in  1848. 

The  Court :  In  the  other  trial  1  admitted  evi- 
dence of  periods  near  to  the  time  tliat  the  deeds 
were  made,  upon  tiie  opinion  that  the  construction 
given  by  the  Court  of  Errors  to  this  deed  would 
justfy  holding  zinc  ore  en  masse,  to  be  within  tlie 
terms  of  the  deed,  if  they  would  tUen  have  been 
deemed  suitable  for  mining,  and  that  anything 
that  would  indicate  that  a  man  might  deem  it 
suitable  for  mining  would  be  proper  evidence,  and 
that  anything  that  would  indicate  a  man  could 
look  at  it  there  and  see  tiiat  it  might  be  cwnimer- 
cially  profitable,  would  justify  his  thinking  that  it 
was  a  vein  capable  of  miinng,  proper  to  be  mined  ; 
I  have  forgotten  how  far  I  let  that  evidence  ex- 
tend on  both  sides  of  this  period  of  time,  but  I 
think  I  will  allow  this  evidence  without  going 
further;  allow  it  on  that  ground.  ^y 
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Ml'.  Collins  :     We  I'ospectf  nlly  except. 
The  Conrt  :     Take  an  e.Nception. 

Q.  (Question  read)  ? 

A.   Very  successful  I}-. 

Q.  What  was  necessary,  or  what  was  done  in  regard  to 
the  selection  of  ores  to  accomplish  a  protitable  result  ? 

A.  Very  great  care  was  observed  in  selecting  the  ores  to 
2Q  get  at  the  best  possible  i-esults.  I  gave  instructions  to  our 
superintendent  at  the  mine  to  select  and  send  ceitain  ores 
(;0  Newark,  the  best.  I  also  gave  instructions  to  oui-  super- 
intendent at  Newark,  from  the  mass  of  ore  accumulated  at 
the  works,  to  select  and  use  the  best  ores  from  these  various 
openings.  We  were  after  speedy  results.  It  was  so  es- 
sential for  the  company  in  its  then  condition  to  i-eceive  the 
largest  possible  amount  of  money,  that  we  devoted  our 
enei-gy  to  that  end,  and  the  result  was  that  we  got  very 
great  results,  and  made  very  great  profits  where  no  profits 
20  had  existed  before. 

Q.  From  what  portions  of  the  vein  did  you  make  selec- 
tions ? 

A.  From  the  southwest  opening,  from  the  Blacksmith 
shop  opening,  and  from  the  Hamburg  road  openings,  and 
two  or  three  others ;  we  iiad  several  openings;  ;  I  cannot 
call  them  all  to  mind  now,   it  is  so  long  ago. 

Q.   Did  you  make    any    discrimination    as    to    the    place 
where  you  got  the  ore  from,  or  were    the   selections    deter- 
mined by  the  quality  of  the  oi-e? 
30        A.  Mainly  by  the  quality  of  the  ore. 

Q.  By  quality  do  you  mean  richness? 

A.  Richness.  That  is  to  say,  we  did  not  take  all  the  ore 
that  we  mined  from  the  different  openings;  we  made  it  a 
point  to  leave  back  those  ores  that  were  not  lich  enough. 
AVe  had  them  selected  there  and  sent  the  richest  ores  for- 
ward, leaving  at  the  mine,  near  the  openings,  such  ores  as 
we  did  not  care  to  work  at  that  time. 

Q.  Were  those  ores  that  were  left  abandoned  or  discarded 
by  the  company  ? 
Af.       A.  No,  they  were  left  there  for  subsequent  working. 
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Q.   How  was  the  ore  got  from  tlie  mines  to  Xewark  ? 

A.  It  was  carted  by  teams  to  Wood  port,  and  there  put  in 
canal  boats  and  transported  by  canal  to  our  works  at  New- 
ark, right  on  the  bank  of  the  canal. 

Q.  Did  the  question  of  transportation  have  anytliing-  to 
do  witli  the  selection  of  ore? 

A.  It  had  a  great  deal  to  do. 

Q.   In  what  way? 

A.  The  cost  of  transportation  was  so   very  great    at    tliat 
time,  we  estimated  t!ie  cost  of  ore  at  Newark  at   SS  a  ton,   ^^ 
the  cost  of  mining  and  transportation. 

Q.  It  cost  no  more  to  carry  a  ton  of  rich  ore  than  it  did 
a  ton  of  poor  ore,  did  it? 

A.  Not  any,  no. 

Q.  How  much  of  that  $S  a  ton,  wliich  you  liave  given  as 
the  cost  of  the  ore  at  the  works,  was  due  to  transportation  ( 

A.  Well,S5.5(',  $6. 

Q.   Were  you  president  of  the  company  at  the    time  the 
litigations  between  the  Zinc  Company  and  tlie  New  Jersey 
Franklinite  Company  and  the  Boston  Franklinite  Company   20 
were  going  on  ? 

A.  I  was. 

Q.   And  when  that  suit  was  decided  were  you   president  ? 

A.  I  was. 

Q.  And  after  the  decision  of  tliat  suit  who  was  in  posses- 
sion of  tlie  vein  of  ore  at  Mine  Hill  ? 

A.  The  New  Jersey  Zinc  Company. 

Mr.  Collins:     One  moment;  don't  answer  until 
the  question  is  comi)lete.     Is   the  question    com-  30 
plete  i 

Mr.  .MeCarter:     Yes. 

Mr.  Collins  :  I  object  to  tlie  question  ;  that  is 
a  conclusion  to  be  di-awn  from  all  tlie  facts-  lie 
could  state — 


Mr.  T.  N.  McCarter :     I    am  going  to   ask  him 
the  fact.*. 
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The  Court :  I  will  admit  the  question.  Pos- 
session is  used  by  a  witness,  no  doubt,  not  in  a 
strict  legal  sense. 

Being  so  directed,  the  stenographer  read  the 
question  as  follows: 

Q.  "  After  that  litigation,  the  question  is,  what  possession 
the  New  Jersey  Zinc  Company  had  of  this  vein  on  Mine 
Hill." 

Q.  Do  you  understand  that  ? 

A.  Are  you  waiting  for  the  answei-? 

Q.  Yes? 

A.  The  New  Jersey  Zinc  Company  had  entire  possession. 

Mr.  Collins  :  I  object  if  the  answer  as  nut  re- 
sponsive. 

Mr.  McCarter:     Let  him  finish  the  answer. 

20  Mr.  Collins:     I  thought  he  had  finished. 

Mr.  McCarter:  I  don't  think  he  had,  I  don't 
understand  that  he  had. 

The  Witness  :  We  set  our  men  to  work  on  the 
entire  property,  on  the  hill,  different  points,  and 
worked  there  from  the  termination  of  that  suit 
until  my  connection  with  the  company  ceased, 
without  any  interi'uption  from  any  other  parties. 

30  By  Mr.  Collins  : 

Q.  Now,  have  you  finished  ?  You  have  finished  the  an- 
swer. 

Mr.  Collins:  1  doTi't  thiidc  it  is  a  proper  an- 
swer ;  I  think  he  should  state  what  possession  he 
had.  Now,  he  sa^'s,  "  Of  the  entire  vein,  at  dif- 
ferent points."  Now,  the  two  things  are  self  con- 
tradictory, that  is  wliat  I  mean,  I  do  not  think  it 
40  '*  J"st. 
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Tlie  Court :     I  will  admit  it. 

Mr.  McCarter :     If  my  friend  wants  to  sum  up 
the  case  on  the  evidence  as  it  goes  along — 

Mr.  Collins  :     The  Court  has  ruled  on    mv    oh- 
jection.     My  motion  is  to  strike  out  the  nnswei'. 

Tlie  Court :     I  refuse  tiie  motion  and  admit  the 
answer,  and  }'ou  may  liave  an  exception. 

10 

Q.  During  tliat  period,  did  anybody  else  work  on  tliat 
mine,  tliat  vein,  against  the  will  or  without  the  consent  of 
the  New  Jersey  Zinc  Company  ? 

A.  They  did  not. 

Q.  Did  a  man  named  Gardner  mine  ore  there  during 
your  presidency  ? 

A.   Yes,  sii'. 

Q.  Under  what  circumstances  was  his  mining  done? 

A.  He  made  application    for  some   ore   to   experiment 
with  in  a  blast  furnace  foi"  making  the  iron  direct  fi'om  the   20 
ore. 

Q.  He  made  application  to  whom  ? 

A.  To  me  as  president. 

Q.  What  was  the  result  of  that  application  ? 

A.  That  was  submitted  to  our  Board  of  Directors  and 
they  consented  to  allow  him  to  do  so. 

Mr.  Collins:     I  object  to  th*^    evidence    of    tlie 
corporate  action  unless  it  l)e  shown  bv  the  minutes. 


The  Court :     You  want  to  strike  that  out? 

Mr.  Collins :  To  strike  out  what  he  said  the 
Board  of  Directors  consented  to,  to  the  corporate 

action. 

The  Court:  I  doubt  very  much  if  that  rule 
would  apply  to  governmental  l)odies  we  call 
municipalities,  but  I  think  it  does  to  private  cor- 
porations; they  may  make  no  minutes.  I  will  al- 
low the  answer  to  stand. 
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Mr.  Collins  :     We  except. 

Q.   Yon  said  yon  gave  directions  to  yonr   superintendent 
at  the  mine  ;  who  vviis  that  superintendent  ? 

A.  John  George. 

Q.  In  what  capacity  was  he  employed  there  ? 

A.  As  general  superintendent  of  the  mine,  to  direct   the 
mining  of  the  ore,  employ  the  miners  and  set  them  to  work. 

Q.  In  giving  these  directions   as    to    selection,    was   Mr. 
jA  George  informed  in  any  way  as   to    the    need    for    making 
this  selection  ? 

A.  He  was  nut. 

Q.  lie  simply  had  his  orders  and  obeyed  tliem  ? 

A.  Yes,  sir. 

Q.  Yon  saw  that  vein,  I  suppose,  quite  frequently,    Mr. 
Aitken  ? 

A.  Yes,  sir. 

Q.  Can  you  tell  what  minerals  it  consisted  of,  and  how 
they  occurred  ? 
20  A.  The  mineral  was  an  admixture  of  silicate  of  zinc,  the 
red  oxide  of  zinc  and  franklinite,  the  franklinite  imbedded 
in  a  paste  of  silicate  of  zinc  chiefly  ;  the  franklinite  existed 
in  the  form  generally  of  crystals. 

Q.   Was    that    ore,    the   mixture    of    whicli    you  speak, 
capable  of  being  worked  for  iron? 

A.   Direct? 

Q.   Yes? 

A.   It  was  not. 

Q.  Did  the  company,  during  tliat  period  I    have   spoken 
30  of,  make  iron  ? 

A.  They  did. 

Q.  What  did  yon  make  it  from  ? 

A.   From  the  residuum    of   the    zinc    furnace    after   the 
zinc  was  extracted  from  the  ore. 

Q.  What  were  the  relative  values  of   the    products,    the 
white  oxide  on  the  one  hand  and  the  spiegel  on  the  other  ? 

Mr.  Griggs  :     And  the  spelter? 

Mr.  Collins:     Your  question,  Mr.  McCarter,    a 
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a  moment  ago — "  during  tliis  period,"  was  a  little 
uncertain  ;  does  it  ajjply  to  the  period  from  the 
end  ot  tlie  litigation,  whicii  was  the  last  period 
which  has  been  spoken  of,  during  which  time  you 
said  tiiat  they  worked  on  the  \cin  without  any- 
body else  interfering*  Now,  yon  say  "this 
period,''  what  period  do  you  mean  ? 

Mr.    McCarttr:       I   mean    tlie    period    during 
whicli  lie  was  president,  and  while  he  acquired  by   ^„ 
experience    and   practice   the  detailed   knowledge 
of  the  working  of  the  ores   and   their  prodnctsj 
and  while  he  was  commercial  agent  also. 

Mr.  Collins:  It  gous  back,  tiieii,  to  1854? 
Well,  I  tliink  it  i.s  proper  to  make  the  same  ob- 
jection in  regard  to  that  as  I  did  to  a  like  question 
concerning  profits. 


The  Court:      For  the  same   reason  I  will  admit 
it,  and  you  may  have  an  exception. 

Mr.  Collins:     We  except. 

Q.  Now.  Mr.  Aitken,  will  you  give  ns  tiie  relative 
values? 

A.  The  value  tif  the  products? 

Q.  The  value  of  the  zinc  pi-oduct  an.l  the  value  of  the 
spiegle  ? 

A.   From  a  ton  of  ore  ? 

Q.  Well,  in  a  ton,  if  you  like? 

A.  Well,  in  a  ton  of  ore,  espeeiallv. 

Q.  AVell,  take  it  the  way  it  strikes  you.  It  don't  hurt 
me  if  it  strikes  you  ? 

A.  A  ton  of  ore  would  yield  $30  in  value,  in  the  oxide 
of  zinc. 

Q.   How  about  the  spiegle? 

A.  A  ton  of  ore  would  yield  a  value  of  $!>. 

Q.  In  spiegle? 

A.  Yes.  sir. 
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Q.  Did  the  coiupiiiiy  inamifaetiire  spelter  during  your 
presidency  and  agency  ? 

A.  No,  not  toany  extent,  merely  experimented  ;  I  cannot 
say  that  they  manufactui'ed  it. 

Q.  During  your  presidency,  did  you  or  the  company  in 
any  way  disclaim  or  disallow  title  to  the  zinc  ores  in  any 
part  of  Mine  Eill? 

Mr.  Collins :     I  object    to  that  as    immaterial, 
^f.  irrelevant  and  incompetent. 

The  Court :  Is  it  incompetent?  It  would  be 
in  rebuttal,  if  the  otlier  side — 

Mr.  McCarter:  Primarily,!  think  the  criticism 
of  counsel  and  tlie  suggestion  of  the  Court  ai'e 
entirely  right,  but  Mr.  Aitkens  is  a  sick  man  and 
cannot  come  back  again  ;  I  desired  to  postpone 
his  examination  until  next  week,  but  he  says  lie 
came  here  against  the  advice  of  his  physician  and 
the  remonstrances  of  his  family,  and  if  he  went 
home  he  would  not  promise  to  come  back  again. 
It  is  more  properly  rebuttal,  but  I  want  to  be 
frank  with  counsel,  and  I  ask  tiie  question  in  re- 
gard to  the  deposition  of  John  Geoi-ge  who  has 
been  examined  de  bene  esse  on  the  ground  that  he 
was  an  old  and  intirm  witness,  but  I  observe  that 
he  is  present,  and  will  probably  be  examined.  He 
testified  that  the  company  did  not  claim  anything 
but  what  they  considered  zinc,  and  all  the  rest 
was  franklinite  and  belonged  to  somebody  else. 
It  is  in  anticipation  of  that  that  I  desire  to  ask 
the  question. 

The  Court:  If  it  is  objected  to,  I  cannot  allow 
it  even  as  an  accommodation  ;  I  think  you  will 
have  to  take  his  testimony  some  Saturday — 

Mr.    Collins:      Under    the    circumstances    that 

Mr.  McCarter  states,  we  withdraw   the  objection 

.„  on  that  score. 
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The  Court :     I  tliink  that  is  very  proper.     Pro- 
ceed. 

Mr.  Collins :     But  I  object  to  it  on  the  other 
grounds. 

Tlie  Court :     Yes,  I  will  admit  it,  subject  to 
the  other  objections. 

Mr.  Collins:     I  except. 

10 
Mr.  McCarter :     We  are  very  mucii  obliged  to 
you,  gentlemen. 

A.  We  did  not. 

Q.  Did  you  recognize  the  claim  of  any  other  person  to 
any  of  the  vein  on  Mine  Hill  ? 
'    A.  What  is  the  question  ? 

Q.  (Question  repeated.) 

A.  We  did  not. 

Q.  Did  you  know  or  were  you  cognizant,  Mr.  Aitkin,  of  20 
the  manner  in  which  the  claim  of  the  company  to  the  ore 
was  set  forth  in  the  Bill  of  Complaint  filed  by  the  com- 
pany against  the  Franklinite  Company  ? 

Mr.  Collins:     Objected  to  as  irrelevant. 

The  Court :     That  is   only   preliminary,  I  sup- 
pose. 


30 


Mr.  McCarter?     Yes,  sir;  that  is  all. 

The  Court :     I  tliink  he  may  answer,  whether 
he  was  cognizant  of  it. 

A.  I  was. 

Q.  Did  the  company  ever  in  any  way  so  far  as  you  know, 
depart  from  the  position  there  taken  iti  regard  to  that  vein? 

Mr.  Collins :     I  object  to  that.     That  gets  in 
indirectly  what  they  could  not  put  in  by  direct.       ^q 
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The  Court  :     Except  as  rebuttal. 

The  Court:  I  admit  this  on  tlie  ground  that 
this  witness  cannot  be  recalled,  subject  to  being 
struck  out. 

Q.  So  far  as  your  knowledge  goes  what — 

Mr.  Parker :  The  question  lias  not  been  an- 
swered. 

Mr.  Collins  :     We  except  from  the  ruling. 

Being  so  directed  the  stenographer  repeated  the 
question  as  follows : 

Q.  "  Did  the  company  ever,  in  any  way,  so  far  as  you 
know,  depart  from  tiie  position  there  taken  in  regard  to 
that  vein  ?" 

A.  No. 
OQ       Q.  What  claim  did  the  company  make  as  to  that  vein,  as 
to  its  character  as  an  ore  ? 

Mr.  Collins :     I  object  to  that  as  incompetent. 

Tlie  Court:  The  question  I  think  is  objec- 
tionable. 

Mr.  McCarter:     We  ask  an  exception. 


30 


To  -^hich.  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  tliat  h.is  saic 
Exception  may  be  sealed  and  it  is  sealec 
accordingly. 

-W.  J.   MAGIB, 

/.  5.  C. 


Q.  Was  there  any  difference,  after  the  litigation   spoken 
AQ  of  with  the  Franklinite  Company,  in   the   conduct  of  the 
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company  towards  that  vein,  and  tlie  claim  it  made  as  to  the 
ore  contained  in  it,  between  the  part  north  of  the  east  and 
west  line,  and  the  part  south  of  the  east  and  west  line. 

Mr.  Collins  :     I  object  to  that. 

The  Court :     I  think  it  is  improper.     Take  an 
exception. 


10 
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To  -ssrhich  ruling  ttie  plaintiff's  coun- 
al  prays  an  Exception,  and  that  his  said 
xception  may  be  sealed  and  it  is  sealed 
ccordingly. 

TfiT.    J.   MAGIE,  ^3 

/.  ^.  c. 


Mr.  McCarter :  Of  course,  we  have  no  right  to 
ask  the  Court  for  the  grounds  of  its  opinion,  but 
there  was  no  ground  laid  in  the  objection— 

The  Court :  It  is  giving  the  opinion  of  the 
witness  when  he  ought  to  state  facts,  what  they 
did  in  one  part  or  the  other  part.  The  claim  of 
the  company  should  be  shown  by  some  act  of  the 
company  indicating  a  claim. 

Q.  After  the  end  of  that  litigation  did  the  company  act 
differently  with  reference  to  these  two  parts  of  the  vein, 
the  part  south  of  the  east  and  west  line  and  the  partnortli?  jq 

Mr.  Collins  :     Same  objection. 

The  Court :  I  think  we  should  determine 
whether  they  acted  differently,  not  the  witness;  I 
think  that  is  objectionable,  what  they  did  is  com- 
petent, then  we  can  say  whetlier  they  acted  dif- 
ferently. 

Mr.  McCarter  :  We  respectfully  ask  an  excep- 
tion. 40 
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Tlifi  Court, :     Take  an  exo.eDtion. 

To  which  ruling  the  plaintiff's  counj 
sel  prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

'W.   J.   MAGIE,  ^^ 

/.  ^.  c. 

10       Q-   What  did  the  company  ao  on  inai  vein  anei  \,nai  m- 
igatioii  ? 

A.  They  mined  the  ore. 

Q.  On  what  part  of  the  vein  ? 

A.  Oh,  on  various  parts. 

Q.  Was  the  action  of  the  company  in   tlie   mining  open 
and  notorious  ? 

A.  It  was. 

Q.  Was   any  objection  ever  made  to   the  company,  to 
your   knowledge,  against  their  action  wliich  they   toolv   in 
5>0  regard  to  that  vein,  during  tlie  period  spoken  of  ? 

A.  There  was  not. 

Q.  Did  you  know  Col.  Curtis  ? 

A.  Well,  I — very  slightly  ;  only  by  sight. 

Q.  Did  you  ever  meet  him  on  the  grounds  up  there  1 

A.  No. 

Q.  Do  you  know,  of  your  own  knowledge,   whether  he 
knew  of  the  mining  being  done  by  your  company  ? 

A.  I  can't  say,  I  suppose  he  did  ;  I  can't  say  whether  he 
knew  about  it,  or  not. 
QA  Q.  From  the  knowledge  and  experience  which  you  ac- 
quired during  your  employment  there  of  the  character  of 
the  ore  and  tlie  processes  by  which  it  was  worked  and  the 
results  obtained,  are  you  able  to  form  an  opinion  wliethei-, 
if  the  same  processes  as  has  been  applied  to  that  ore  in  1848, 
similar  results  would  have  been  produced  ? 

Mr.  Collins:     Objected  to,  on  the  ground  that 

witness  is  not  an    expert,  and  also  that  the  data 

given    in    this   question  as  a  basis  for  the  opinion 

are  not  justifiable  by    legal   rules  ;  furthermore, 

^Q  that  it  is  not  a  matter  for  opinion. 
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Tlie  Court  :  I  thiTik  it  is  not  a  matter  of  opin- 
ion ;  as  I  understand  tlie  question,  it  is  whetlier,  if 
tlie  same  processes  had  been  used  on  this  ore  in 
18-t8,  tliat  were  used  during  tliis  gentleman's  con- 
nection with  tlie  company,  it  would  produce  the 
same  results?  Well.  I  suppose  we  all  know  that, 
at  least  I  do  not  see  myself  how  it  could  he  other- 
wise. 

Mr.  McCarter:  I  don't  either,  but  these  gen-  ^„ 
tlemen  draw  the  line  at  the  Wetherill  furnace.  I 
think  we  have  been  permitted  to  give  the  opinion 
of  experts  as  to  whether  the  ore  was  capable  of 
being  worked  for  zinc  in  1848  ;  that  is  the  same 
question  in  another  form. 

Tlie  Court:  No,  you  limit  it  to  the  same  pro- 
cesses as  this  gentleman,  or  the  company,  used. 


20 


Mr.  McCarter:     That  is  one  part. 

The  Court :  I  think  I  won't  admit  the  question 
against  objection. 

Q.  From  your  knowledge  of  that  ore  and  the  e.xperience 
you  iiad  in  manufacturing  it  and  producing  and  selling  the 
results,  was  that  ore,  in  your  opinion,  worth  mining  for  zinc 
in  18i8  ? 

Mr.  Collins :  Objected  to,  on  the  grounds 
stated  ;  he  is  not  an  e,xpert ;  he  has  not  laid  the  30 
necessary  foundation  to  testify  as  an  expert  wit- 
ness; the  sources  of  his  information  are  not  legally 
proved  that  are  put  in  this  question,  and  it  is  not 
a  subject. 

The  Court :  To  a  certain  extent,  I  think  Mr. 
Aitkin  is  an  expert,  but  I  do  not  tiiink  he  is  as  to 
the  state  of  the  arts  and  sciences  in  1848. 


Mr.  McCarter :     I    don't    think    it   makes    any 
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difference  how  niatiy  arts  and  sciences  tliere  were  ; 
lie  went  there  and  rescued  the  company'  from 
l)ankrnptcy  and  made  it  prolitable ;  lie  is  certainly 
Competent  to  express  an  opinion  on  that  part — 

The  Court :     So  he  is,  as  to  the    years   he  was 
connected  with  it. 

Mr.  McCarter  :     We  don't  want  any  opinion  on 
that,  we  have  the  facts. 

The  Court:     That  does  not  justify  your  ques- 
tion in  another  direction  to  a  i;;reater  extent. 

Mr.  McCarter  :     Cross-examine. 

Cross-examination  hy  Mr.  Collins  : 

A.  Aren't  3'ou  mistaken  in  saying  it  was  Mr.  Graves ; 
was  it  not  George  A.  J'ell,  who  succeeded  you  as  president? 

A.  I  said  Graves. 

Q.  Is  not  that  a  mistake? 

A.  No,  sir. 

Q.  Bell  succeeded  Graves? 

A.  Yes,  sir. 

Q.  A  very  short  time  ;  weeks  or  montiis,  was  it  not? 

A,  Very  short;  days,  probably. 

Q.  You  had  been  in  the  banking  business  before  you  took 
the  agency  and  presidency  of  this  company? 

A.  Yes,  sir. 

Q.  Counsel  has  spoken  of  the  litigation,  and  the  end  of 
it,  without  defining  the  litigation  or  the  date.  Was  that  a 
litigation  between  the  New  Jersey  Zinc  Company  on  the 
one  pai't  and  the  New  Jersey  Franklinite  Company  and 
afterwards  the  Boston  Franklinite  Company  on  the  other 
part,  in  the  Court  of  Chancery  ? 

A.  It  was. 

Q.  It  related  entirely  so  far  as  the  two  Franklinite  com- 
panies— 

Mr.  McCarter:     We   would   not  inquire  about 
that — ease. 
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^[r.  Collins:     Wello<>ii   <-H(l.    • 
Mr.  McCarter  :     (4o  on. 

Q.  (Contitiiiinor.)  So  far  as  tlie  F'raiikliiiilc  companies 
wereconcei'ned,  to  the  sontii  lialf   of    Mine  Hill,  didn't  it  ? 

A.  Yes,  sir. 

Q.  Now,  counsel  has  said,  in  his  opening;  reniai-k  to  the 
Court,  that  there  were  injunctions,  to  and  fro,  in  the  dif- 
ferent sides  during  that  litigation  :  is  that  so? 

Mr.  MeCarter :  They  will  show  for  themselves. 

A.  I  thinlv  there  were  applications,  whether  injunctions 
were  granted — 1  know  the  Zinc  Company  had  an  injunc- 
tion and  that  there  was  application  on  the  other  side. 

Q.  For  a  time  yonr company  was  out,  under  the  injunc- 
tion, liad  to  go  elsewhere — were  you  not? 

A.  Weil,  I  don't  recollect  as  to  that,  whether  we  did 
cease  mining  or  not. 

Q.  Don't  you  remember — show  me  the  letter.  Don't 
you  remember  tiiat  for  a  time  your  company  was  nnder  in- 
junction ? 

Objected  to. 

The  Court:  The  only  question  asked  of  this 
witness  was  whether  he  was  cognizant  of  the 
claim  made  in  it  b^'  thiscomj^any. 

The  Court:     On  the  objection  I    disallow   any- 
thing that  goes  to   the   contents    of   tiiat    record,  30 
further  than  I  have  previously  indicated.     If  you 
go  further,  you  open  that. 

Q.  Then  I  will  leave  that  subject  for  a  moment,  Mr. 
Aitkin.  When  was  it  that  the  litigation  ended  to  which 
reference  has  been  made  by  Mr.  McCarter;  he  did  not  lix 
the  date  ;  just  fix  the  date? 

A.  I  can't  tix  the  date;  it  is  so  long  ago  I  have  not  got 
it  in  mind. 

Q.   Was  it  not  in  tlie  year  18G3  ?  ^q 
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A.  Well,  it  was  in  that  iieighlxjrhood,  somewhere  in  the 
iieighhoi-hood  of  1863. 

Q.  Now,  3'ou  have  said  that  you  used  the  ores  that  you 
got  from  Mine  Hill  ill  admixture  with  other  ores;  what 
other  ores  ? 

A.  Well,  I  said  we  mixed  those  different  ores  from  Mine 
flill. 

Q.   Yon  said  you   mixed  the  ores  from  Mine    Hill    with 
other  ores  ? 
IQ       A.  Did  I  say  so? 

Mr.  MeCarter  :     No,  he  didn't  sny  so. 

The  Witness:     I  said   we  mixed  the    ores;   we 
liad  three  grades. 

Q.  Is  it  a  fact  yon  did  mix  them  with  other  ores  not 
from  Mine  Hill? 

A.  I  think  we  did  ;  yes,  sir. 
20       Q-  ^^^''•*'  other  ores  ? 

A.  Ores  mined  at  Sterling  Hill. 

Q.  Did  the  company  own  ores  at  Sterling  Hill  ? 

A.  We  did. 

Mr.  MeCarter:      Now,   we    are    getting    into 
something  that  is  not  proper  at  all. 

Mr.  Collins  :     They  opened  it.     If  the  question 
is  at  all  useful  to  this  Court  and  jury  to  know  that 
3Q  they  did  mine  and  work  what  was  called  silicate 

ores  from  Mine  Hill,  and  of  course  they  h;id  a 
right  to  work  any  ores  in  the  parallelogram,  and 
if  they  did  so  in  admixture  with  other  ores,  it 
opens  the  whole  question. 

The  Court :     You  asked  him  whether  the.  com- 
pany owned  them  ? 
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Mr.  Collins  :     It  is  not  important  to  me  whether 
they  owned  them. 
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The  Court  :     Then  yon  had  better  not  ask  it. 

Q.  They  worked  otlier  mines  then  :it  Sterling  Hill? 

Mr.  T.  N.  McCarter  :     Objected  to. 

The  Court:  Whether  they  worked  them  or 
got  them  from  other  parties  does  not  make  any 
difference. 

10 
Ml-.  Collins  :     I  do    not   care   about   tliat   then 

either. 

Q.  You  got  otlier  ores  then  from  Sterling  Hill  ? 
A.  We  did. 
Q.  In  large  quantities  ? 
A.  Yes,  in  large  quantities. 

Q.  At  the  beginning  of  your  presidency  was  not  that  the 
only  source  of  supply  ? 

Objected  to.  ^^ 

The  Court :  I  do  not  think  that  is  proper.  The 
cross-examination  should  be  as  to  the  mixture  of 
these  ores. 

Mr.  Collins:  We  will  come  to  the  mixture  step 
by  step. 

Q.  At  the  time  of   the    beginning    of   your    presidency, 
were  not  the  ores  from  Sterling    Hill   the   only    ones   that  30 
were  worked  ? 

A.  No. 

Q.  What  was  this  ore  from  Sterling  Hill  ? 

^[r.  T.  N.  McCarter :     I  object. 

The  Court :  The  ore  that  was  mixed  with  the 
ore  from  Mine  Hill  you  may  ask  him  about. 

Q.   Wiiat  was  it  ?  ^q 
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A.  That   was  an   admixture   of   red   oxide   of  zinc  and 
silicate  of  zinc  and  franklinitc. 
Q.  Which  predominated? 
A.  The  red  oxide  of  zinc. 
Q.  Was  it  not  commonly  called  red  zinc  ore? 

Mr.  T.  N.  McCarter:   Now,  if  the  Court  please, 
is  this  competent? 

The  Court :     Only  to  identify  the  kind   of  ore 
he  mixed. 

Mr.  Collins  :     That  is  the  only  reason. 

A.  What  was  the  question  ? 

Q.  Commonly  called  red  zinc  ore,  this  ore  from  Sterling 
Hill  ? 

A.  I  can't  say. 

The  Court:     I  thought  it  was  called  red  oxide  ? 

20 

Q.  Well,  red  oxide. 

A.  Yes,  red  oxide. 

Q.  Either  way  ;  there  were  two  names.  (Showing  wit- 
ness Exhibit  D.  DuFaur  1),  is  this  a  sample  of  such  ore? 

A.  Yes,  sir. 

Q.  Is  this  larger  one,  D.  DuFaur  2,  a  sample  of  that  ore 
leaner  in  character  ? 

A.  Yes. 

Q.  At  the  time  of  this  litigation  of  which  you  spoke  had 
30  not  the  ore  of  this  character  in  the  two  specimens  just 
shown  you  been  nearly  mined  out  at  Sterling  Hill  ? 

Mr.  T.  N.  McCarter :     I  object. 

The  Court :     I  don't  think  that  is  competent. 

Mr.  Collins :     Does  your   Honor   overrule   the 
question  ? 


40 


The  Court :     Yes. 
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Mr.  Collins :     We  praj'  an  exception. 

The  Court :     Take  an  exception. 

Q.  Wasn't  this  ore  of  wliieh  you  liave  seen  specimens 
ver}'  liard  to  procure  at  the  time  of  the  litigation  to  whicli 
you  alhidetl. 

Mr.  T.  N.  McCarter :     We  object. 

The  Court :     On  objection  I  overrule  the  ques- 
tion ;  take  an  exception. 

Mr.  Collins :     We  except. 

Q.  Was  not  the  opening  that  you  iiave  spoken  of  as  the 
southwest  opening  there,  in  early  times  spoken  of  as  the 
new  opening  ? 

A.  Yes. 

Q.  When  was  it  made,  do  you  know? 

A.  I  don't  recollect  the  time. 

Q.  It  was  made  before  your  presidency,  or  agency  ? 

^.  Yes. 

By  the  Court : 

Q.  Before  your  connection  witli  tlie  company  ? 
A.  Yes. 

Further  cross :  3q 

Q.  Do  you  know  who  made  it,  who  went  there  first,  the 
franklinite  company  or  the  zinc  company? 

A.  No. 

Q.  They  were  both  there  at  different  times,  weren't  the}', 
and  the  fight  was  over  that  ? 

A.  Yes. 

Mr.  T.  N.  McCarter :     I  don't  see  what  tliis  lias 
got  to  do  with  the  case,  if  the  Court  please.  4.Q 
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Tlie  Conit :  It  may  liavc  sometliing  to  do  with 
tlie  possession. 

Mr.  T.  N.  McCai-ter  :  We  did  not  inquire  as  to 
the  possession  back  of  the  result  of  that  litigation. 

Mr.  Collins  :     But  if  the}'  go  into  possession  at 

all,  we  have  a  right  to  go  into  the  whole  sulijeet ; 

it  does  not  do  to  call  a  witness  and  ask  him  "  were 

..^  you  in  possession  at  such  a  time,"  and  not  permit 

us  to  ask  them  who  was  in  possession  befoi'e. 

The  Court  :  No  ;  you  can  go  into  it,  but  the 
real  question  is  in  1863,  oi'  whatever  the  time  was, 
the  length  of  time  that  that  continued.  Counsel 
must  judge  of  that  though  ;  the  Court  does  not 
even  mean  to  make  a  suggestion. 

Q.  You  have  said  that  the  ore  in  this  vein  in  Mine  Hill 
consists  of  an  admixture,  such  as  you  have  described.  You 
were  examined  on  the  previous  trial  of  this  cause,  were  you 
not? 

A.  Yes,  sir. 

Mr.  Collins:  I  i-efer,  if  you  wish  to  follow  it, 
to  page  259  of  the  testimony  on  the  last  trial. 

Q.  Did  you  not  in  that  trial  state  that  there  were  two 
veins  on  Mine  Hill  with  a  plain  line  of  demarkation  be- 
tween them,  one  of  which  was  red  oxide  of  zinc  and  the 
30  other  a  franklinite  vein  consisting  of  frankliniteand  silicate 
of  zinc  •  did  you  not  so  state  and  say  that  you  still  claimed 
it  was  so  when  you  were  testifying? 

Mr.  McCarter :     We  object  to  the  question. 

The  Court :  VVould  not  that  tend  towards  affect- 
ino-  his  present  evidence? 
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Mr.    McCarter :     I   do  not   see   how  it  would. 
We  did  not  examine  him  on  the  subject  of  there 
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being  one  or  two  veins  tliere  ;  we  examined  him 
in  regard  to  tlie  veins  shown  on  the  map,  and 
wliat  they  did  with  them  and  got  from  tiiem. 

The  Court :     I  thiid<  I  will  allow  that. 

Mr.  McCarter :     We  exeept. 

To  wliicli  ruling  the  plaintiflf's  coun- 
jel  prays  an  Exception,  and  tliat  his  said  ^^ 

Sxception  may  be  sealed  and  it  is  sealed 

iccordingly.  ^ 

"W.   J.   MAGIE,  ^O 

/.  5.  C. 


A.  Did  I  state  that  on  one  side  tliere  was  red  oxide  and 
on  the  othei' — is  that  the  language   I  used  ? 

Q.  I  ask  you  ?  20 

A.  Well,  I  am  asking  you  ;  I  don't  recollect. 

Q.  Yon  don't  recollect? 

A.  I  recollect  generally  that  I  did  state  there  was  an 
overhanging  wall  of  black  ore  containing  franklinite  and 
silicate  of  zinc,  but  when  you  say  1  said  that  on  the  other 
side  of  tiiat  there  was  a  vein  of  red  oxide  of  zinc,  if  I  said  so 
1  have  no  recollection  of  it.  I  want  to  see  if  yon  have  got 
it  down  tliere  correctly,  if  I  said  so;  that  there  was  red 
oxide  of  zinc  and  other  minerals  mixed  with  it. 

Q.   You  want  me  to  read  it?  3q 

A.  I  think  I  said  it  was  red  oxide  of  zinc  and  silicate  of 
zinc? 

Q.  It  was  of  the  character  of  these  specimens  marked 
DiiFaur? 

A.  These  two  here  ? 

Q.  Yes? 

A.  I  thought  that  was  from  Sterling  Hill. 

Q.  Well,  that  particular  one  was ;  but  this  was  of  the 
same  character  ? 

A.  Yes,  sir.  40 


262 

The  Court:     At  Mine  Hill  ? 

Mr.  Collins :     At  Mine  IJ ill? 

The  Witness:     Yes,  sir. 

Q.  And  you  said  that  the  constitntion  at  Mine  llili  was 
similar  to  that  at  Sterling  Hill,  did  you  not? 

A.  Yes,  sir.     I  said  I  think  at  Sterling   Hill    we   liad  a 
foot  wall    of    franklinite,    of    black  ore  mixed  witli  silicate 
1"  of  zinc — 

Mr.  R.  H.  McCarter :  U  your  Honor,  please, 
is  this  comjjetent,  what  tiiere  was  at  Sterling 
Hill? 

Mr.  Collins  :     Only  by  comparison. 

Mr.  R.  H.  McCarter:     We  iiave  not  asked  him 
a  Word  about  Sterling  Hill,  and    I    cannot    tiiid  a 
20  word  in  last  year's  evidence  to  contradict  what  he 

says  here. 

The  Court :     The  witness  volunteered  this. 

TheAVitness:  1  did  not  intend  to  volunteer 
anything.  In  defense  of  my  own  integrity  I  want 
to  know  if  I  used  that  language  there.  If  I  did  I 
made  an  omission — 

30  The    Court:     Mr.    Collins,    you    must    confine 

}'ourself  to  the  stenographer's  notes  and  ask  him  if 
he  said  this  thing  or  that  thing. 

Mr.  Collins :  Yes,  I  am  trying  to  condense. 
But  your  Honor  is  not  quite  right,  pardon  me, 
when  you  say  that  it  was  a  voluntary  state- 
ment of  the  witness.  I  asked  him  if  the  ores  on 
Mine  Hill  were  not  like  those  on  Sterling  Hill, 
and  they  interrupted  liis  answer ;  they  were  not 
^Q  willing  to  iiear  it ;  as  they  said    to    me   the  otlier 
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day—"  Afraid  of  it."  Now,  I  don't  like  tliose  re- 
inarics.  Now,  I  asivod  liim,  if  he  didn't  say  there 
was,  at  Mine  Hill,  a  simihir  forination  to  tiiat  at 
Stcrlinir  Hill,  wiiieh  lie  describes,  and  he  was 
about  to  say  so  wiien  they  interrupted. 

Mr.  MeCarter:  You  did  not  aslc  him  that.  You 
asked  him  if  he  did  not  say  there  were  two  veins 
on  Mine  Hill,  and  he  said  he  did  not  recollect 
saying  so.  Now,  you  are  trying  to  ask  him  some- 
thing about  Sterling  Hill. 

Mr.  Collins :  Mr.  MeCarter  misstates  what  the 
witness  said.  He  said  that  he  does  not  I'emem- 
ber  cliaracterizing  it  as  red  oxide,  but  when  I 
show  him  a  sample  he  says  it  was  like  that. 

The  Court:     I    think    you   cannot    go  into  the 
constitution  of  the  Sterling  Mine  ores.     As  I  un- 
derstand this  witness,  he  says  he  did  state   before 
that  on  Mine  Hill  there  was   an  overhanging  vein   ^0 
of  black  ores,  as  he  calls  it. 

Mr.  Collins  :     Franklinite  with  silicate  in  it. 

Mr.  MeCarter:  He  didn't  say  •'  vein,"  he  said 
"wall." 

The  Court :  Wall  or  something  like  that :  and 
the  next  thing  was,  he  said,  he  didn't  remember 
lie  said  it  was  red  oxide,  but  being  shown  the  Du 
Faur  specimen  No.  2,  be  said  it  was  like  that. 
That  does  not  justify  3'ou  going  into  Sterling  Hill. 

Mr.  Collins :  I  did  not  do  that  as  an  indepen- 
dent subject,  but  I  asked  liim  then  if  he  did  not 
say  that  the  formation  was  similar  to  that  at  Ster- 
ling Hill. 

Mr.  MeCarter  :     That  is  what  I  object  to. 

Mr.  Collins  :     That  is  what  I    asked    him,    and  40 
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tliat  is  tlie  matter  under  consideiMtion  ;  they  did 
not  object  to  the  question,  but  interrupted  the 
answer. 

Tlie  Court :     The  formation  ? 

Mr.  Collins  :     Yes,  what  he  Ciilled  two  veins. 

Tlie  Court :     You  are  cross-examining  on  what 

yon  draw  out  instead  of  cross-examining  on  what 

10  the  other  side  have  drawn  out   from    this  witness. 

Mr.  Collins:  He  says  it  is  a  hoinogeneous  vein 
to-day,  and  now  I  ask  liitn  what  he  said  last  time. 

The  Court :  I  think  he  was  simply  asked  as  to 
tlie  constitution  to  the  vein. 

Anything  that  will  be  cross-examination,  is  of 
course  right. 

Q.  Did  yon  not  state  at  the  last  trial  (I  refer  to  page  258) 
20  — were  you  not  asked,  "  Did  not  people  generally  call  tiiis 
vein  that  was  exposed  on  Mine  Hill,  this  out-crop  that  we 
could  see,  a  vein  of  f  ranklinite  orel"  That  is  my  question. 
Please  answer  my  question,  and  then  did  you  not  say, 
'' My  dear  sir,  you  are  talking  about  a  vein,  and  that  is  a 
different  thing  ;  you  asked  me  about  the  exposed  ore,  what 
it  was  known  as,  there  was  nothing  but  franklinite  exposed 
before  the  working  there.  Q.  Was  there  any  silicate? 
A.  There  was  some  silicate  in  it."     Did  you  so  testify  ? 

30  Mr.  McCarter :     No,  we  object. 

Mr.  Collins:  It  is  leading  up  to  the  otlier;  1 
cannot  get  the  context  without  going  back.  That 
is  a  proper  question  to  ask  him  on  cross-examina- 
tion when  he  has  said  this  was  zinc  ore. 

The  Court :   Has  he  said  so  ? 

Mr.  McCarter:     I  did  not  ask   him  if  this  was 
4.1-)  7.inc  ore. 
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Mr.  Collins:     No,  Imt  lie  said  it  was. 

The  Court :  I  have  not  got  it  on  my  notes, 
and  I  certainly  think  I  should  have  put  it  down 
if  he  had  expressed  that  opinion  ;  however,  we 
have  the  stenograper's  notes.  He  said  it  was  a 
mixture  of  silicate  and  red  oxide  and  franldinite. 

Mr.  Collins :  I  cannot  be  mistaken  in  my  recol- 
lection that  he  said  it  was  zinc  ore. 

1  asked  him  this  question,  if  he  did  not  so  tes- 
tify  as  I  have  read.  That  is  a  preliminary  ques- 
tion ;  1  am  going  further. 

The  Court :  I  will  not  take  that.  I  cannot 
see  how  it  is  preliminary  to  anything  that  has 
been  developed  on  the  direct  examination. 

Mr.  Collins:     We  except. 

Q.  Were  you  not  asked  then,  "  Was  there  any  subotantial  20 
difference  between  the  silicate  vein  on  Mine  Hill  and  tlie 
one  at  Sterling  Hill,"  and  did  you  not  say,  "you  mean  the 
frankliuite   vein?"  and   counsel   then  said  "frankiinite," 
and  you  say,  "  not  any  ? " 

Mr.  McCarter  :     I  object  to  that. 

Mr.  Collins:  I  have  to  come  up  to  this  grad- 
ually; I  cannot  plunge  into  the  middle.  I  asked 
that  question. 

30 

Mr.  McCarter  :     I  object  to  it. 

Mr.  Collins:  Does  j'onr  Honor  admit  it  or 
exclude  it? 

The  Court :  I  think  I  will  exclude  it.  I  do 
not  see  what  it  leads  up  to. 

Mr.  Collins  :     We  pray  an  exception. 

Q.  Wei-e  yon   not  thon  asked,  "  Then   we  come   to  the  40 
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same  tiling;"  did  you  not  speiik — liave  you  not  spoken  in 
testifying  and  in  otlier  ways,  of  a  fraiikiinite  vein  on  Mine 
Hill? 

A.  Yes,  sir. 

Mr.  McCarter  :     We  object  to  tliat. 

The  (yourt:     Objection  sustained. 

Mr.  Collins  :     We  i^rav  an  exception. 
10  i     J  I 

Q.  '•  It  was  the  theory  of  your  case,  as  I  recall  it,  was  it 
not —  Mr.  McCarter:  I  object.  Q.  Was  not  the  the- 
ory—  A.  I  don't  know  what  the  theory  was.  Q.  Listen 
to  ine  until  you  hear  tlie  question,  and  probably  you  won't 
object — that  thei'e  were  two  distinct  veins  perceptible  on 
Mine  llill,  a  fraiikiinite  vein  and  a  zinc  vein  ?  A.  I  say  so." 

Mr.  McCarter  :     Question  objected  to. 

20       Q-  i^id  you  not  testify  ? 

The  Court:     No,  that  is  not  competent. 

Q.     Was  the  ore  in  two  veins  on  Mine  Hill? 

Mr.  McCarter :     Objected  to. 

The  Court:     1  will  admit  that. 

Q.  Was  that  ore  you  have  spoken  of,  in  your  time,  in 
30  two  veins? 

Mr.  McCarter :     We  ask  an  exception  to  that. 

The  Court :     Take  an  exception. 

Q.  (Last  question  read.) 
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To  -ssrMcli  ruling  tlie  plaintiff's  coun 
sel  prays  an  Exception,  and  that  h.is  saic 
Exception  may  be  sealed  and  it  is  sealec 
accordingly. 
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Mr.  McCarter :  If  the  Court  please,  I  don't 
see  liow  that  affects  liis  statement  before.  It 
iiiiglit  be  ill  twenty  veins  if  it  was  a  mixture. 

Tlie  Court :     I  tliink  it  is  cumpetent. 

Q.  Pleas  answei'. 

A.  Tiiere  was   but  one   vein  with   two   ijualities  of   ore 

composing  it. 

Q.  Separated  ? 

in 
A.  Separated.  '■^ 

Q.  And  tlie  two  qualities  were  those  you  have  stated ; 
on  the  one  side  franklinite  or  witli  silicate  of  zinc  in  it, 
and  on  the  other  side  red  oxide  of  zinc  ? 

A.  Tlie  other  side  I  said  red  oxide  of  ziuc,  silicate  of 
zinc  and  franklinite. 

Q.  With  franklinite  in  it  sucii  as  the  sample  sliown  you  ? 

A.  Yes,  sir. 

Q.  That  is  the  way  you  understood  tliat  vein  to  be  com- 
posed at  the  time  of  your  presidency,  was  it,  Mr.  Aiken  ? 

A.  I  think  I  have  stated  that  the  composition  in  a  part 
of  this  vein,  of  franklinite  and  silicate  of  zinc,  existed  in 
the  hanging  wall  over  the  red  oxide  and  franklinite  by  the 
side  of  it? 

Q.  Well,  that  is  the  way  you  supposed  it  was? 

A.  That  is  so. 

Q.  Was  there  a  similar  constitution  of  ores,  two  parallel 
veins,  at  Sterling  Hill,  but  with  the  positions  reversed? 

Mr.  McCarter:     01)jected  to. 

30 
The  Court:     I  do  not  think  that  is    cross-exam- 
ination.    You  may  take  an  exception. 

Mr.  Collins  :  Your  Honor  excludes  it?  I  pray 
an  exception. 

Q.  How  did  you  call  those  two  parts  of  this  vein  at  Mine 
Uill? 

Mr.  McCarter:  We  object  to  that,  because  it  is 
already  ruled  out  what  it  was  called.  40 
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Mr.  Collins  :  No,  lie  has  not,  at  leiist — pardon 
ine— 1  am  not  aware  of  it ;  and  if  he  has  1  liave  a 
right  to  ask  it. 

The  Court :  No  douht  j-ou  liave  a  right  to 
prove  wiiat  it  was  called. 

Mr.  Collins:     I  think  I  have  a  right  to   do   so 
with  this  witness.     On  cross-examination  tliere  is 
much  latitude  allowed.     Here    is  a   witness    who 
l*-*  states  of  what  the  vein  was   composed,    and    I  go 

further  and  find  out  he  understood  it  was  compas- 
ed  of  those  two  separate  parts,  and  then  I  asked 
him  what  they  called  them. 

The  Court:  Other  people  called  them;  what 
"  they"  called  them  ? 

Mr.  Collins  :     What  they  were  generally  called 

Mr.  McCarter:     It  does  not  appear,  in  the  tirst 
"  place,  that    the    witness    knows  what    they    were 

generally  called. 

Mr.  Collins  :     He  ought  to. 

The  Court :  I  do  not  wish  to  limit  the  cross- 
examination,  but  I  do  want  to  shorten    this   case. 

Mr.  Collins  :  I  would  not  ask  the  question  if  I 
did  not  think  I  had  a  right  to. 

30  The  Court:     If  the  defendant  will    put    in   his 

case  by  his  own  witnesses  rather  than  by  trying  to 
draw  it  by  witnesses  on  the  other  side,  1  think  we 
will  get  along  faster,  still  I  think  you  have  aright 
to  draw  out  anything  that  is  legitimate  cross-ex- 
amination. 

Mr.  Collins  :     This  is  a  witness  who  is   ill,   and 
we  have  permitted  them  to  ask   questions   out   of 
time,  and  we  think  they  should  extend  to   us   the 
.^  same  courtesy. 
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Mr.  McCarter  :     We  are  perfectly  willing    you 
should  uiake  him  your  witness. 

The  Court :     I  will  admit  it,  if  he  knew. 

Mr.  McCarter :     We  pray  an  exception. 

I 

To  which  ruling  ,he  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  saw 
Exception  n.ay  be  sealed  and  i.  is  sealed 
a.ccordingijr.  sealed 
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The  Witness :     What  they  were  generally  called. 
Q.  These    two    parts,    to    distinguish    them   one   from 
another? 

20 
A.  They  were  generally  called    silicate   of  zinc  on    one 

side,  and  black  ore,  frankliiiite— the  black  ore  was  called 
franklinite,  generally  so  called. 

Q.  That  lias  silicate  of  zinc  in  it? 

A.  Yes,  sir. 

Q.  That  was  called  franklinite.  Wasn't  the  other  side 
called  zinc  ore  generally  ? 

A.  It  was. 

Q.  Were  not  they  spoken  of  as  the  franklinite  vein  and 
the  zinc  vein  ? 

30 

Mr.  T.  N.  McCarter  :  Does  the  Court  admit 
that ;  we  object  to  it ,  how  they  were  spoken  of, 
to  whom  was  it  spoken  of,  and  what  tliey  know 
al)out  it. 

Q.  Generally  spoken  of  as  the  franklinite  vein  and  the 
zinc  vein  ? 

The  Court :  Whenever  the  Court  makes  a  mis- 
take they  generally  have  to  make  another.  IthinkI  40 
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made  a  mistake  in  admitting  this  as  cross-examin- 
ation ;  anyhow,  I  suppose  I  sliali  have  to  complete 
it.     Take  an  exception. 


I 
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A.  I  can't  say  wiiat  they  were  generally  spoken  of. 
Q.  That  is  what  you  called  them  ? 

A.  I  think  you  stated,  you   asked    me  what  they  wei'o 
called,  generally  called,  I  said  they  were  called — 
Q.  Well,  franklinite  vein  and  zinc  vein? 
^*^       A.  The  black  ore  was  called  franklinite  ore  and  the  other 
ore  was  called  zinc  ore. 

Q.  Didn't  they  say  franklinite  vein  and  zinc  vein  ? 
A.  I  don't  think  they  did. 
Q.  Didn't  you  say  so  at  the  last  trial  ? 
A.  I  don't  recollect  whether  1  said  so. 
Q.  On  page  262,  "What  you  call  it  is  a  franklinite  vein  ? 
A.  Yes,  sir." 

Q.  Didn't  you  say  sol 
A.  If  it  is  there  I  must  have  said  so. 
30 

Mr.  T.  N.  McCarter:     The  witness  is  not  bound 
to  assume  that  what  counsel  states  is  in  the  book. 

The  Court :     Speak  what  yon    remember ;   the 
stenographer's  notes  are  not  infallible. 

A.  1  simply  remember  we  recognized  all  these    vein.s    as 
zinc  ores,  tiiat  the  black  ore  was  generally  called  franklinite  ; 
that  is  composed  of  franklinite  and  silicate  of   zinc;  it  was 
40  generally  called  franklinite. 
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Q.  What  was  the  color  of  tlie  otlier  ore  ? 
A.  The  other  ore  was  a  mixture. 
Q.  What  wa&  its  color,  geiierallj'  speaking  ? 
A.  White,  red  and  black. 

Q.   Well,  these — what  do  voii  call  these  that  are  iicre? 
A.  I  call  that  white,  red  and  black. 
Q.  It  is  like  that  in  color? 
A.  Yes. 

Q.  Or  like  the  other  one,  the  smaller  one,  DuFaur  No.  1  ? 
A.  Not  generally  like  that.  jq 

Q.  In  color? 
A.  No. 

Q.  Let  me  see  it,  see  if  I  have  got    the    right    one — 3'es, 
that  is  DuFaur  No.  I? 

Mr.  Collins  :     The  one  I  referred    to  lirst   was 
DuFaur  No.  2. 

Q.  Now,  Mr.  Aitkeii,  there  was  some  like  the  small  one 

and  some  like  the  lai'ge  one;  you  have  said  that  already. 

20 
Mr.  R.  H.  McCarter  :     No,  he  didn't ;  he  said 

there  was  none  like  one  and  some   like  the  other. 

Q.  You  don't  say  there  was  none  like  that,  do  you  ? 

A.  I  look  upon  that  as  a  cabinet  specimen. 

Q.  The  color  of  the  red  ? 

A.  I  couldn't  say  now  that   that  was  the  color.     Here  is 

the  color  (Du  Faur  No.  2.)  The  color  of  that  ore  as  I  stated 

is  red,  white  and  black. 

Q.  But  I  am   referring  to  the  red  color  in  the  other,  the 
,        ,,  30 

reti  part  f 

A.  That  is  red  and  black. 

Q.  Yes,  but  the  red  part  of  it  ? 

A.  That  is  red  oxide  of  zinc. 

Q.  And   the  red   in  the  other  is   the  same   red  as   in  the 

larger  one  ? 

The(/Ourt:     We  can  judge  of  that  as  well  as 
the  witness. 

Mr.  Collins  ;     I  suppose  our  eyes  can  tell  us.        40 
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Q.  1  show  you  a  letter,  dated  May  9th,  1860.  purporting 
to  he  to  Mr.  Johu  George,  of  Sparta,  and  signed  H.  Ait- 
ken,  president.  Is  that  tiie  Jolm  George  to  whom  yon 
referred  ? 

A.  Yes. 

Q.  And  tliat  is  yonr  letter? 

A.  Fart  of  the  letter  is  torn  off. 

Q.  No  part  of  tlie  letter  is  torn  off;  part  of  the  sheet  ? 

A.  I  see  this  letter  is  dated  New  York,  May  9th,  1860, 
and  signed  by  me  as  president  of  the  New  Jersey  Zinc 
Company,  addressed  to  John  George,  Sparta. 

Ml-.  T.  N.  McCarter:     Don't  read  it,  please. 

Q.  I  ask   you  if   that    is   a   letter  sent    by  you   to  John 
George  ? 
A.  It  is. 
Q.  Now,  does  it  refer  to  this  matter  of  Gardner's  taking 

ore  ? 

A.  I  will  see— (reading.)  "Mr.  Titman  informs  me  that 
Mr.  Gardner  is  carting  some  ore  as  good  as  we  get  from 
Franklin.  How  is  tliis?  Yon  do  not  certainly  allow  them 
to  take  any  zinc  ore  from  Mine  Hill.  I  called  Mr.  Gard- 
ner's attention  to  it,  and  he  disclaims  any  intention  to  take 
anything  but  frankliiiite.  He  says  he  is  willing  that  you 
should  inspect  every  load  tliat  is  taken,  that  nothing  you 
consider  to  be  zinc  ore  shall  betaken.  Nothing  can  be 
fairer  than  this,  and  if  anything  but  franklinite  is  taken  it 
will  be  through  our  neglect.  Keep  an  eye  to  this  matter 
and  see  that  the  zinc  ore  is  not  taken  by  mistake." 

Q.  That  indicates  that  Mr.  Gardner  was  already  there, 
and  you  called  his  attention  to  the  fact  that  he  was  taking 
what  you  called  zinc  ore,  doesn't  it ;  you  just  read  it? 

A.  Yes. 

Q.  Well,  isn't  that  the  fact? 

A.  I  don't  know  how  I  can  make  it  phiiner  than  by  .say- 
ing it  is  so. 

Q.  Then,  what  you  had  to  do  with  Gardner  was  to  warn 
him  not  to  take  what  you  called  zinc  ore? 
A^j       A.  That  is  so. 


30 


Q.  lie   might  take  wliat  you    have   deseril)ed   Iiere    in 
Court  as  fiaiikiinite,  mightn't  lie? 
A.  Yes. 
Q.   For  wlioni  was  Gardner  doing  this  mining? 

By  tiie  Court : 

Q.  If  yon  know  ;  do  you  know  ? 
A.  Doing  it  for  himself. 

10 

Further  cross-examination : 

Q.  Was  he  not  doing  it  for  the  Fowler  Franklinite  Com- 
pany ? 

A.  1  don't  recollect  that  he  was. 

Q.  Wasn't  the  part  of  the  vein  north  of  the  east  and 
west  line  called  the  Fowler  Franklinite  property  in  1860? 

A.  I  don't  recollect  it. 
' '  Q.  You  don't  recollect  it.     Did  you  hear  John  Gardner 
testify  ill  the  original  litigation  to  which  you  allude?  an 

A.  Yes. 

Q.   Didn't  he  there  so  testify  ? 

Mr.  T.  N.  McCarter  :     I  object. 

The  Court :     I  think  you  cannot  prove  it  that 
way. 

Q.  Now,  Mr.  Aitken,  isn't  the  fact  that  all  you  took — 
all  you  worked  from  the  north  part  of  Mine  Hill — was  ore  oa 
in  which  the  red  oxide  of  zinc  predominated? 

A.   P'rom  the  north  part  of  the  hill  ? 

Q.  Yes? 

A.  Red  oxide  of  zinc? 

Q.   Yes,  sir. 

A.  It  was  not. 

Q.  Where  were  the  workings  on  the  north  part  of  this 
vein  ;  were  they  not  first  north  of  the  Hamburg  road,  which 
is  an  entirely  different  property  from  the  Mine  Hill  prop- 
erty, the  Macklin  property,  and  two  places  within  the  lines  aq 
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of  wliat  lias  been  spoken  of  as  tlie  piirallelogram,  or  that 
part  of  tlie  vein  wliere  tlie  New  Jersey  Zinc  Company 
owned  both  the  zinc  and  tlie  fraiiklinite? 

A.  I  ain  not  familiar  with  the  term  "  parallelogram." 

Q.  You  are  familiar  with  the  fact  that  there  was  a  part 
of  the  vein  in  which  the  New  Jersey  Zinc  Company  had 
two  deeds,  one  for  zinc  and  one  for  fraiiklinite,  are  yon 
not? 

A.  Yes. 
jQ       Q.  And  were  not  the  openings  of  which  yon  speak,  in 
side  of  what  yon  claim  as  that  part  of  the  vein  ? 

A.  No  ;  the  t)peiiings  were  both  sides  of  it. 

Q.  The  other  side  of  the  Hamburg  road  tliere  is  one,  but 
I  mean  south  of  the  Hamburg  road  ;  were  the\'  not  about 
where  the  Newcoine  and  Nicholas  shaft  un  that  map  are; 
were  those  the  shafts? 

A.  Yes. 

Q.  Now,  where  was  the  blacksmith  shop? 

A.  Somewhere  in  that  vicitiity. 
i,Q       Q.  Now,  was  not  the  zinc  ore  which  you  directed    Gard- 
ner to  throw  out — which  he  promised  he  would  throw  ont, 
rather,  ore  which  showed  red  o.xide! 

A.  I  don't  recollect  whether  it  showed  red  oxide  oi'  sili- 
cate of  zinc. 

Q.  Was  not  that  ore  that  he  was  directed  to  tlirow  out, 
ore  that  showed  red  oxide? 

A.  Well,  that  must  liave  been  at  the  southwest  opening. 

Q.  No;  where  Gardner  was  mining,  north  of   tiie  Ham- 
bntg  road — I  mean  the  east  and    west    line,    about  Greer's 
o(j   opening? 

A.  1  don't  recollect  about  that  part  of  the  vein,  whether 
there  was  red  oxide  there. 

Q.  Wasn't  it  red  oxide  simply  that  he  was  to  throw  out ; 
ore  with  red  oxide  in  it  ? 

A.  He  was  to  take  nothing  but  franklinite  ore. 

(4.   You  have  said  the  franklinite  ore  iiad  silicate  in  it? 

A.  Yes. 

Q.  Then  what  was  he  to  throw  out ;  wasn't  it  the  red  ? 

A.  He  was  to  throw  out  that  ore  which  was  valnable  for 
^Q  us  to  work. 
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Q.  Wasn't  it  tiie  red  lie  was  to  tlirow  out? 

A.  Tlirow  out  everytliing. 

Q.  You  left  it  to  George  in  tins  letter,  that  he  was  to 
compel  Gardner  to  throw  out,  what  he,  George,  considered 
zinc  ore  ? 

A.   I  suppose  so  ;  I  considered  liiin  as  the  agent. 

Q.  Did  the  Franklinite  Conipanj',  the  New  Jersey 
Franklinite  Couipaiiy,  or  the  Boston  Franklinite  Company, 
mine  wiiat  you  have  called  franklinite  ore  on  the  south 
half  of  Mine  Hill?  10 

Mr.  T.  N.  McCarter :     Ohjected  to. 

The  Court :     When  ? 

Mr.  Collins :     During  his  presidency. 

The  Court :  Limited  that  way,  it  seems  to  me 
it  is  competent,  becanse  he  said  they  mined  and 
no  one  interfered. 

20 
Mr.  T.  N.  McCarter  :     That  was  after  the   liti- 
gation, after  the  law  suit. 

Mr.  Collins:  It  is  true  he  said  after  the  litiga- 
tion i 

The  Court :  It  is  true,  but  at  the  same  time,  I 
suppose  it  is  strictly  competent  crosse.Kamination 
to  show  a  prior  possession;  what  pertinency  it 
will  have  I  do  not  know.  It  is  just  within  the 
line,  1  think,  of  proper  cross-e.xainiiiation,  if  30 
counsel  think  it  is  worth  while  taking  the  time 
up  to  do  it. 

Mr.  Collins  :     I  do. 

Mr.  T.  N.  McCarter:     We  ask  an  exception. 

The  Court :     Take  an  exception. 

Q.  Were  they  mining,  the  New  Jersey  Franklinite  Com-  49 
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pany,  on  the  soiUli  of  Mine  Hill,  what  von  have  called  frank. 
linite  ore,  dnring  yonr  presidency  ? 

A.  I  think  they  were  takiiig  everythino;  they  could  get 
out ;  they  called  it  all  franklinite. 

Q.  They  called  it  all  franklinite? 

A.  Yes'. 

Q.  But  did  you  attempt  to  interefere  in  any  way  with 
their  mining  what  you  have  called  here  franklinite  ? 

Mr.  T.  N.  McCarter  :     That  is  objected  to. 

The  Court :     How  do  you  mean  "  attempt  ?  " 

Mr.  Collins:  Did  he  in  any  way  interefere,  or 
attenipt  to  ? 

Mr.  T.  N.  McCarter:  1  suppose  the  suit  will 
show  for  itself  what  they  claim. 

The  Court :  This  affords  another  illustration 
of  the  remark  1  made  that  when  the  Court  makes 
a  mistake,  they  have  to  keep  on  with  it. 

Mr.  T.  N.  McCarter :  I  respectfully  submit 
that  when  the  Court  makes  a  mistake,  the  best 
thing  to  do  is  to  retrace  the  steps,  and  I  propose 
to  ask  the  Court  to  strike  out  all  of  this  testimony 
on  the  ground  that  the  Court  made  a  mistake  in 
admitting  it. 

The  Court :  Let  me  hear  what  you  propose  to 
prove. 

Mr.  Collins:  I  have  a  series  of  letters  here 
which  I  propose  to  show  the  witness,  in  which  I 
think  he  characterizes  what  he  claims  as  zinc,  and 
what  he  claims  as  franklinite ;  I  want  to  confront 
him  with  them— show  them — perhaps  I  can  do 
it  from  the  letters  themselves.  It  seemed  to  me 
only  just  and  right  and  explanatory  of  the  letters 
to    show    the  surrounding   circumstances   under 
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wliicli  he  came  to  write  tlie  letters.  For  exnmple 
— will  3'on  look  at  one  of  tliem,  and  perhaps  you 
can  remember  ? 

The  Court :     I  think  I  rcmeinher  them. 

Mr.  Collins:     They  were  admitted  before. 

The  Court:     Anything   that   this    witness   has 
said  that  tends  to  contradict,  or  to  be  inconsistent 
with  his  present  evidence,  will  be  admissible,  and   1^ 
if  these  letters  tend  to  do  so,  they  will    be    admis- 
sible. 

Q.  In  a  letter — 

Ml.  McCarter  :     Let  me  see  those  letters. 

Mr.  Collins:     See  tb.ein  all  now  ? 

Mr.  McCarter  :     I  want  to  see  them  if  you   are 

20 
going  to  examine  the  witness  about  them. 

The  Court :  Were  not  they  printed  in  the  last 
record  ? 

Mr.  Iv.  IJ.  McCarter :  Some  were,  and  some 
were  Tiot,  there  was  a  selection  made  by  the 
Court ;  they  were  handed  to  the  Court  and  your 
Honor  selected  some  and  excluded  others,  all  the 
way  through,  as  1  read  the  evidence  ;  I  was  not 
here,  but  tliat  is  my  untierstaruiing.  30 

Mr.  Collins:  They  were  from  dili'ei'ent  ones! 
some  you  did  not  think  worth  while  to  go  in.  It 
is  my  recollection  all  of  Aitkeu's  went  in.  1  will 
content  myself  at  present  by  proving  them  and 
having  them  marked  for  identification. 

Q.  I  siiow  you  a  series  of  letters  purporting  to  be  from 
yourself,  iis  president,  to  John  George,  dated  January  28, 
18.58;   January  .SO,   185S;   February  24,    18.58;  December  40 
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2t,  1859;    Miircli   2G,  18(50;    April  2,  1860  ;  Fehninry  11,- 
1861;  April  29,  1861.     They  are  all    letters   from   you  to 
John  Georfre,  from  you  as  president,    to    John    George,    as 
superintendent  ? 

A.  These  letters  are  from  thirty  live  to  thirty -seven  years 
old— 

Q.  Just  look  them  over? 

A.  I  am  looking  them  over. 

By  the  Court  : 

Q.  Are  they  in  your  hand-writing? 

A.  They  are  in  my  liand-writing  as  president  of  the  New 
Jersey  Zinc  Company,  addressed  to  my  servant  at  Mine 
Hill,  giving  him  instructions  what  to  do  ;  how  they  came 
into  your  possession,  I  cannot  understand. 

FurtheT  cross : 

Q.  That  we  will  explain  later. 
^■^^       A.  Those   are  my  signatures ;  I   looked   them  over.     1 
did  write  these  letters  ;  it  amazes  me  how  a  servant  of  mine 
could  have — 

Q.  Just  answer  the  question,  Mr.  Aitken  ? 

A.  It  strikes  me  extraordinary — 

The  Court :     One  moment,  Mr.  Aitken. 

Mr.  Collins:  I  ask  that  all  he  has  been  saying 
be  stricken  out. 

30 

The  Court :  Outside  of  his  indication  that  they 
are  in  his  hand-writing  and  he  wrote  them  to  his 
servant,  George. 

Mr.  Collins  ;  They  will  be  marked  in  order  of 
date    "  Aitkin  1,  2,  3,"  and  so  on  to  the  end. 

Q.   How  much  did  you  ship  from  Mine  Hill  in  1854? 
A.  How  many  years  ago  is  that  ? 
40       Q.  Forty-one. 
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A.  Too  long  for  me  ;  forty  years,  I  giicss. 

Q.  How  imicli  did  you  sliip  from  Mine  Oill? 

A.   I  really  could  not  state  ;  it  is  going  back  too  far.  . 

Q.  Was  it  not  a  very  small  quantity  ? 

A.  I  could  not  answer  that ;  there  is  such  a  lapse  of  time, 
and  I  have  been  out  of  tliat  business  fur  thirty  odd  years; 
not  giving  it  the  least  concern  of  mind. 

Q,  Was  it  not  a  small  quantity  ? 

A.  1  can't  tell. 

Q.  A  few  hundred  tons  only?  jq 

A.  It  may  have  been  a  few  hundred,  or  a  few  thousand  ; 
I  can't  answer. 

Q.  Don't  you  know  it  could  not  have  been  thousands? 

A.  I  don't  know. 

Q.  Only  a  few  hundreds  ? 

A.  I  don't  know. 

Q.  In  1855,  can  yon  tell? 

A.  I  cannot. 

Q.  In  1856? 

A.  I  cannot.  20 

Q.  You  could  not  have  begun  to  run  your  works  from 
what  you  took  there,  could  you  ? 

A.  No,  I  don't  think— 

Q.  No.     Was  it  not  by  far  the  smallest  part? 

A.  What  was  used  ? 

Q.  Yes? 

A.  Yes. 

Q.  Yes? 

A.  I  thiidv  it  very  likely. 

Q.  That  is  all.  30 

lie-direct : 

Q.  You  said  you  mixed  your  ore  sometimes  with  red 
oxiile  from  Sterling ;  did  that  apply  to  all  the  ore  which 
you  worked  from  Mine  Hill  ? 

A.  No. 

Q.  Did  you  work  the  ore  from  Mine  Ilill  unmixed  with 
ores  from  any  other  locality  ? 

A.  We  did.  40 
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Q.  And  to  a  large  extent  ? 
A.  To  a  large  extent. 

Q.  And  those  were  the  workings  nbout  which  you   tes- 
tified ill  the  direct  examination  ? 

Mr.  Collins :     Objected  to  as  leading. 

The  Court:  1  suppose  it  is  leading;  at  the 
same  time  it  is  in  the  discretion  of  the  Court  to 
admit  it.  I  will  admit  because  it  is  simply  asum- 
mary  of  what  he  has  testified. 

Mr.  Collins:  Pardon  me;  docs  not  bespeak 
of  other  workings? 

The  Court :  lie  said  he  mixed  the  Mine  Hill, 
some  wliich  were  richer  and  others  which  were 
less  rich,  and  so  with  other  ores  were  less  rich 
from  Sterling  Ilill.     Proceed. 

on       Q.  Mr.  Aitken,  I  understood  you  to  say  on  your  cross- 
examination  that  at  the  southwest  opening  there  was  a  mix- 
ture of  red  ore  with  the  silicate  and  franklinite  ? 
A.  Yes. 

Mr.  Collins  :     I  did  not  get  that. 

(To  the  Stenographer  :     Will  you  read  it). 

Q.  (Question  read,  as  above). 

30  Mr.  Collins:     And    it   is    being    prolonged    by 

questions  like  this  just  put,    what  counsel   under- 
stood.    I  ol)ject  to  that  question. 

The  Court :  I  suppose  it  is  leading  and  sug- 
gesting to  the  witness. 

Q.  Did  the  red  oxide  of  which  you  spoke  occur  regularly 
and  continously  in  the  vein,  or  where  except  in   the  south- 
west opening  was  the  red  oxide  vein,  and  how  did  it  occur? 
Ar\       A.  The    mixture    of    red    oxide    differed,    even    in    one 
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0|)iiiiori.  Now,  for  example,  take  this  opening — tin's  (inili- 
cating  a  sample)  is  said  to  cojne  from  the  southwest 
opening;  I  recognize  that  wo  got  some  ore  of  tiiat  kind. 

Cj.  That  was  not  said  to  have  come  from  the  southwest 
opening  ? 

A.  Well. 

Q.  That  is  from  Sterling  Hill  ? 

The  Court :     Well,  he    said   he   got    some  like 
that. 

Q.  Go  on  ? 

A.  Now,  I  supposed  this  specimen  came  from  there. 
I  recognized  it  right  away  as  being  a  very  extraordinary 
specimen,  it  would  be — 

Q.  Extraoi-dinary  in  what  respect? 

A.  Extraordinary  in  the  amount  of  red  oxide  in  it. 

Q.  Yes? 

A.  The  red  oxide  is  not  so  generally  diffused  tlirough 
the  ore  in  the  opening  as  it  is  everywhere  on  Sterling 
Hill,  and  silicate  of  zinc  predominates;  the  pi'edominating 
zinc  of  that  ore  is  silicate  of  zinc,  with  a  yellow  cast  or 
color,  with  a  little  richer  zinc  or  red  oxide,  some  parts  of 
the  vein  more  red  oxide  than  at  others  ;  parts  of  the  vein, 
very  little  red  oxide,  and  other  parts  considerable. 

Q.  Was  there  any  continuous  vein  of  stratum  from  one 
end  of  the  vein  to  the  other  which  was  characterized  by 
the  presence  of  red  oxide,  and  another  stratum  which  had 
no  red  oxide;  or  was  it  interpersed  with  the  whole  ore 
when  it  did  occur? 

A.   I  don't  understand  the  question  exactly  ? 

Mr.  Parker  :     AVe  object  to  the  second   part   as 
leading. 

The  Court :     I  will  take  the  (piestion. 

Q.  (Question  read  as  above). 
A.  It  was  interpersed. 

Q.  When  you  mined  on  the  north  half  of  mine  hill,  of 
which  you  have  spoken,  both  on  the  direct  and  cross-exam-  40 
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illation,  did  yoii  limit  such  iniiiiug  to  tlie  part  of   the  vein 
on  wliich  you  owned  the  franklinite  title? 

Mr.  Parker :  I  object  to  that.  lie  stated 
where  he  mined. 

Mr.  Collins:     We  ti.\ed  the  place. 

The  Court :  I  do  not  see  anythiuj^  in  the  cross- 
examination  rendering  that  proper. 

Mr.  McCarter  :  They  asked  him  if  he  had  not 
mined  within  the  limits  of  the  fianklinite  title; 
he  said  he  did.  Now,  he  has  already  stated  on 
the  direct-examination  tliat  he  had  gangs  of  men 
working  on  the  whole  of  the  hill,  and  I  want  to 
ask  him  whether  he  did  limit  his  operation.^  to 
that  part  of  the  vein  in  which  they  owned  frank- 
linite ? 

20  The  Court :     Yon  can  show  again  where  he  did 

work,  point  out  again  wliere  he  did  work,  if  there 
is  any  confusion  about  it. 

Q.  You  spoke  of  the  Newcome  shaft ;  did  you   know  it 
by  that  name  ? 
"a.  No. 

Q.  And  the  Nicholas  shaft  ? 

A.  No. 

Q.  Did  you  know  it  by  that  name  ? 

A.  No. 

Q.   How  did   you    identify  these  shafts  on   this   map  as 
the  place  where  your  work  was  done  ? 

A.  I  can't  identify  tliem  only  in  a  general  way  as  to 
location.  When  I  see  the  Hamburg  road  I  know  we 
worked  quite  near  the  Hamburg  road,  and  then  a  little 
distance  outside  of  tiiis  place  here — you  have  not  got  tlie 
blacksmith  shop.  You  see  it  is  a  long  time  since  I  was 
there,  have  not  been  there  in  thirty-tive  years  ;  I  worked 
on  that  property. 
An       Q.  Yes,  I  know,  but  what  property^north  of  that   line. 
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dill  you  limit  yonr  workings  to  any  piirtienlar  place? 
Mr.  Collins  :     I  object. 

A.  Not  at  all. 

Q.  State  where  you  worked,  and    what  you  did  on  tiie 
north  half  of  the  hill,  how  extensively  you  woi'ked  ? 
A.  Quite  extensively — 

Mr.  Collins:     One  moment,  I  obiect  to  that. 

■'  10 

The  Court:  Mr.  McCarter  asked  the  witness 
to  show  where  lie  woi-ked  on  the  vein  north  of 
that  line;  that  I  think  is  competent. 

Q.  Did  you  work  at  any  other  place.  You  cannot 
identify  these  places  yon  worked  by  the  name,  the  New- 
come  shaft  or  the  Nicholas  shaft? 

A.  No. 

Q.   You  knew  no  such  names  when  von  were  there  ? 

A.  No.  "  20 

Q.   Yon  stated  from  the  general  location  on  the  map  ? 

A.  Yes,  sir. 

Q.  And  had  reference  to  no  other  location  than  that? 

A.   No,  sir. 

Q.   Did  you  know  where  No.  4  shaft  was? 

A.  No.  ' 

Q.  Do  you  know  where  the  Ding  Dong  was? 

A.  No.' 

Q.  Did  you  know  this  one? — (indicating.) 

A.  No,  sir.  '  30 

Q.  You  had  a  gang  of  men,  you  said,  working  on  the 
whole  vein  ? 

A.   Yes,  sir. 

Q.  I  wish  you  would  be  a  little  more  full  as  to  explain- 
ing that  work,  what  you  did,  whether  they  mined  or  ex- 
plored, or  how  ? 

Mr.  Collins  :     I  object. 

A.  They  mined,  mined  very  extensively.  40 
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The  Court:  I  think  that  is  proper,  because  he 
was  cross-examined  in  reference  to  these  two  local- 
ities, which  lie  says  he  can  only  identify  generally. 

Q.  Whereabouts  was  the  blacksmith  shop,  do  you  know, 
in  reference  to  the  Hamburg  road  ? 

A.  I  don't  know  ;  I  could  not  state  exactly,  now,  but  it 
was — one  moment — 

Q.  Well,  if  vou  can't  tell,  it  would  be  of  little  value  to 
fix  it  that  w;>y. 

A.  I  could  not  tell,  but  I  know  we  worked  extensively 
on  tiie  entire  vein. 

Q.  The  ore  wiiich  you  call  zinc  ore  on  the  north  part  of 
the  iiill,  or  silicate,  was  it  sometimes  green? 

A.  l:es. 

Q.  And  extensively  so  ? 

A.  Very  extensively  so. 

Q.     Witness  is  shown  samples  Pierce  1  and  Pierce 
7,  and  asked  whether  he  recognizes  them  as  show- 
•^0  ing  the  green  silicate  to  which  he  refers? 

A.  I  do. 

Q.  Look  at  this  specimen — (showing  witness  a  new  speci- 
men). Does  that  resemble  the  ore  that  you  got  off  of  Mine 
Hill? 

A.  Yes,  sir. 

Mr.  Collins  :     I  object  to  that,  as  not  re-direct. 
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Ml'.  McC.irter  :  It  is  re-direct  in  this  respect ; 
tiiey  showed  this  witness  two  samples  that  did  not 
come  from  this  vein  at  all,  that  came  from  Ster- 
ling Hill,  and  seemed  to  tiy  to  get  him  to  say  that 
was  tlie  kind  of  ore  that  came  from  Mine  Hill. 

The  Court  :     1  think  he  may  explain  that. 

The  Witness:     1   think  1  asked  if  those  ores 
came  from  Mine  Hill,  but  I  thought  it  was  extra- 
ordinary we   could  get  such   a  specimen  of  ore 
4Q  from  Mine  Hill. 
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Mr.   R.    II.    McCarter:      We    will    Iiave    this 
marked  "  Flj-nii  sample  Aitketi  No.  1." 

Tie-direct  : 

Q.  I  tliiiik  the  stenographer  did  nat  get  on  his  notes  tlie 
number  of  this  larsie  specimen  that  you  tliought  came  from 
the  South  West  opening;  it  is  DuFanr  No.  1.  Now,  you 
say  that  you  worked  ores  from  Mine  Hill  without  mixing 
— yon  said  so?  10 

A.  Yes,  sir. 

Q.   When? 

A.   During  my  administration. 

Q.  When  ? 

A.   Weil,  day  before  yesterda)*,  or  longer. 

Q.  Day  before  yesterday  ? 

A.  Or  longer,  I  said.  Now,  my  dear  sir,  there  is  no  use 
trying  to  badger  me  to  get  dates  that  occurred  thirty-five 
years  ago.  I  am  getting  to  be  ati  old  man ;  my  memory  is 
so  I  am  getting —  20 

Q.  Well,  you  can't  tell  us,  eh  i 

A.  No,  I  can't. 

Q.  Now,  1  wish  to  ask  a  question  for  the  purpose  of  lay- 
ing the  foundation  for  contradiction,  jirovidinghe  does  not 
admit  it. 

The  Court:     No  matter  for  what  purpose;  ask 
the  question. 

Mr.  McCarter  :     The   difficulty  is  to  find  it ;  I  30 
want  to  ask  it  in  the  exact  words. 

(J.  Do  you  remember  some  time  about  March,  1861, 
being  at  Mine  Hill,  and  being  with  Pi'ofessor  James  \. 
Dana  of  Vale  College,  Professor  Benjamin  Siliman  of  the 
same  institution,  and  Professor  George  H.  Cook  of  this 
State,  and  .Tuhn  George — 

Mr.  McCarter  :     I   object  to   that,  as  not  being 
rc-direct  examiiia*ion,  and  opening  a  new  subject.   4.0 
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Mr.  Collins :     I  said  I  iiad  forgotten  it. 

Mr.  McCarter:  I  do  not  see  how  it  is  any 
cross-exaniination  of  the  witness'  statements  on 
the  direct-oxatiiination. 

Mr.  Collins:     That  is  only  preliminary 

The  Conrt:  I  think  I  will  admit  the  question  ; 
he  sa3's  he  forgot  it. 

Mr.  McCarter  :  I  don't  object  to  that,  but  if 
he  had  remembered  it,  it  is  not  cross-examination. 

Tiie  Conrt:  I  do  not  know  yet;  I  do  not 
know  what  he  may  iiave  said  or  done  during  that 
interview;  if  he  had  it,  tiiat  would  tend  to  affect 
his  evidence  here.     It  may  go  in. 

Q.  Do  you  recollect  that  ? 
550       A.  Yes,  sir;  I  recollect  that  perfectl}'  well. 

Q.  Do  you  recollect  a  dnnip  of  some  7"0  or  800  tons  of 
ore  lying  near  the  Ilamlnirg  road — 

Mr.  McCarter  :     I  object. 

Q.  (Continuing.)     That    had    not    been    shipped  to  the 
works  ? 

The  Court:     I   suppose  it  is  only  preliminary  ; 

I  will  admit  it. 

30 

Q.   Do  you  recollect  that  ? 

A.  Near  the  Hamburg  road  ? 

Q.  Yes,  near  that. 

A.  No;  I  don't  recollect  it. 

Q.  Did  John  George,  in  your  presence,  call  Prof.  Dana's 
attention  to  this  heap  of  ore  and  ask  the  reasons  why  the 
company  could  not  use  it ;  did  Mr.  Dana  then  call  your  at- 
tention to  the  subject,  say  to  you  "  what  is  the  reason  you 
cannot  work  that,"  and  did  you  reply,  "  I  don't  know,  we 
40  can  do  nothing — cannot  do  anything  with  it?" 
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A.  What  do  want  me  to  answer? 
Mr.  Mc'Carter  :     I  object. 

Q.   Did  that  conversation  occnr? 

A.  Is  tliat  my  examination  ;  did  I  say  it  did  occur  ? 

Q.  No,  sir;  I  am  not  reading  from  your  examination  ;  I 
am  reading  from  some  testiinoii}'  tliat  has  been  taken  in  ad- 
vance. 

A.  As  to  what  they  said  1  liave  no  recollection  ? 

Q.  1  asivcd  you  if  Prof.  Dana,  on  his  attention  having 
l)een  called  to  this  b\'  Mr.  George,  turn  to  you  and  asked 
what  was  the  reason  you  couid  not  use  ore  in  the  lieap, 
and  you  said  you  did  not  know,  you  could  not — yon  could 
not  do  anything  with  it  ? 

A.  I  never  said  anything  of  the  kind. 

Q.  You  never  said  so  ? 

A.  I  must  have  been  crazy  since  if  I  did.  I  can't  recol- 
lect some  things,  but  I  can  recollect  I  never  said  a  word  of 
that  kind. 

Q.  I  just  wanted  to  ask  you  if  you  didn't?  Now,  I  re- 
fer to  the  ore  of  which  the  three  specimens  now  shown 
you — 

The  Court :  He  says  he  does  not  remember 
any  dump  there  ;  what  is  the  good  of  showing  him 
specimens? 

Mr.  Collins:  I  want  to  ask  if  he  kept  this 
kind  of  ore  there. 

The  Court  ;     That  is  re-cross  examination  ? 

Mr.  Collins  :     It  is  on  the-subject. 

(i.  They  arc  marked  "George  2,  A,  B  and  C."  I  ask  if 
you  kcj)t  that  kind  of  ore  up  near  the  Hamburg  road — 
tliat  is  not  it ;  he  has  given  me  the  wrong  samples. 

A    Well,  they  came  from  there,  anyway. 

Q.  They  did — yes,  that  is  right ;  I  am  right.  Now, 
did  yo)!  keep  ore  f)f  this  kind  there  and  not  ship  it  ? 
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A.  I  did  not. 
Q.  That  is  all. 


Mr.  R.  LI.  McCarter:      Let   us  see  the  Gardner 
letters? 

(Produced.) 

The  Court :     What  do  vou  want  to  ask  iiiui  ? 


10 


Further  re-direct : 

Q.  Referrinir  to  the  letter  written  by  you  to  Mr.  George, 
the  letter  which  you  observed  a  j)art  was  torn,  and  which 
you  read  on  the  stand  ;  that  letter  was  written  Ma}'  9th, 
1860,  and  alluded  to  Mr.  Titman,  iuforniincr  you  that  Gor- 
don was  carting  some  ore,  as  good  as  wegetfi-om  Franklin. 
Was  that  letter  written  after  you  had  the  interview  with 
Gordon  in  which  yon  permitted  him  to  take  the  ore  there? 

A.  I  don't  recollect  as  to  tiiat,  whetiier  it  was  after  or 
before. 

Mr.   Collins  :     It    refers    in    terms   to  an  inter- 
view. 

Q.  Perhaps  you  liad  better  look  at  the  letter,  it  will  re- 
fresli  your  recollection.  It  refers  to  an  interview  which 
you  had  with  Mr.  Gordon  '{ 

A.  Yes,  I  see  it  refers  to  the  interview  ;  therefore  it  was 
subsequent  to  it. 

Mr.  Collins  :     I  brought  that  fact  out  myself. 

Q.  What  did  you  mean  to  include  by  the  term  "  zinc 
ore,"  used  in  tlie  letter? 

Mr.  Collins:     Objected  to  as  incompetent. 

The  Conrt :     I  think  that  he  may  indicate  what 
kind  of  ore,  such  as  he  has  described;  he  referred 
to  by  that  phrase  in  tiie  letter.     Take    an    excep- 
4-0  tion. 
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Mr.  Collins:     Yonr  Honor  adverted  to  tliefact 
that  John  George  was  in  tiie  letter — 

TheConrt:     Proeeed  ;  yoii  liave  an  exception. 

A.  I  meant  to  include  all  or  any  ores  tiiat  contain  the 
silicate  of  zinc  and  oxide  of  zinc  and  were  not  very  rich  in 
iron. 

Q.  Tiiat  is  all. 

10 

PROFESSOR  FRANCIS  VAN  DYKE,  sworn  for  the 
plaintiff. 

IHrect  examination  by  Mr.  R.  II.  McCarter  ; 

Q.  Where  do  you  live  ? 

A.  New  Brunswick,  N.  J. 

Q.  Are  you  a  professor  of  Rutger's  College? 

A.  Yes,  sir.  20 

Q.  And  are  you  acquainted  with  Mine  Hill  ? 

A.  Somewhat ;  yes.  sir. 

Q.  How  did  you  acquire  that  knowledge? 

A.  I  went  there  as  manager  in  Chancery  of  a  mining 
contract. 

Q.  Between  Mr.  Trotter  and  the  Lehigh  Zinc  &  Iron 
Company  ? 

A.  Yes,  sir. 

Q.  Can  you  recollect  about  when  that  was? 

A.   Yes,  sir;    it    was    between  August — from    August,  3Q 
1882,  to  May,  1886,  as  I  recollect  it. 

Q.  I  understand  that  tiiere  lias  been  some  litigation  be- 
tween those  two  parties  that  I  have  named,  and  that  you 
were  appointed  by  the  Court  of  Chancery  ? 

A.   Yes,  sir. 

(I.   What  was  your  business  under  that  appointment  ? 

A.  To  see  to  it  that  the  contract  was  tilled  on  the  one 
side  and  payments  made  on  the  other,  reall}'. 

Q.  And  was  it  under  you  that  Mr.  Robert  H.  Cook 
a(!ted  ?  40 
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A.  Yes,  sir. 

Q.  Where  did  3^011  find  ore  mined  while  j'Oii  were  thus 
apting  ? 

A.  At  what  called  No.  1  then,  and  No.  2,  and  No.  4, 
and  some  was  taken  from  what  they  call  the  Ding  Dong 
opening,  later. 

Tiie  Court :  I  understand  his  function  only  re- 
lated to  a  certain  portion  of  the  vein. 

Mr.  McCarter:     Yes,  sir. 

Q.  What  portion  of  this  vein  did  this  contract  relate  to? 
A.  Only  to  the  portion  that  was  mined  by  Mi'.  Trotter? 
Q.  Do  you  know  where  that  was  ? 

A.  I  did  know,  then,  but  1  am  not  positive  now  ;  no,  sir. 
Q.   Was  it  north  of  the  east  and  west  line  and  up    to    tiie 
Ding  Dong  shaft  ? 

Mr.  McCarter:     I  think  it  is  admitted — 

Mr.  Parker :  It  went  500  feet  only,  just  north 
of  No.  4.  Mr.  Van  Dyke  had  nothing  to  do  with 
the  Ding  Dong  shaft,  ile  was  appointed  mana- 
ger b}'  the  Court  of  Chancery  to  manage  the  con- 
tract between  Mr.  Trotter  and  Mr.    Fleckscher. 

Q.  Have  you  your  order  of  appointment  with  you  ? 
A.  Yes,  sir. 
Q.  Produce  it. 

Mr.  McCarter :  1  suppose  that  is  the  best  evi- 
dence. 

Mr.  Thompson  :  It  says  nothing  about  the 
territory. 

Mr.  Collins  :     Well,  that  is  what    the    territory 


Q.  It  certainly  was  north  of  what  is  known    as    the   east 
and  west  line? 
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A.  I  Ciin  iiiilv  sny,  sir,  tliiit  it  was  iiortii  of  a  sort  of  !i 
liofse — 

Q.  Double  Rock  ? 

A.  Yes,  sir;  tliat  is  tiie  word. 

Q.  Ant!  exteufled  nortli  of  tlie  UoiiMe  Rock  for  some 
distuiice  ? 

A.  Yes,  sir. 

Mr.  MeCarter :     Well,    tiiat  is  a   par*    of   the 
territory  in  question  iiere.  -.^ 

Q.  Did  your  employment  continue  down  to  about  18SG? 

A.  Until  May,  1SS6. 

ii.  Did  you  know  what  the  requirement  of  zinc  you  were 
to  produce,  was  in  this  year? 

A.  Yes,  sir. 

Q.  What  was  the  percentage? 

A.  Twenty-six. 

Q.  Did  you  for  that  purpose  sample  the  ore? 

A.  Part  of  the  time. 

Q.  Twenty -six  per  cent,  of  oxide  of  zinc,  is  that  it  ? 

A.  Twent^'six  per  cent,  of  oxide  of  zinc. 

Q.  And  part  of  the  time  you  sampled  the  ore? 

A.  Yes,  sir. 

Q.  For  the  purpose  of  seeing  whether  the  ore  contained 
that  percentage  of  oxide  of  zinc  ? 

A.   Yes,  sir. 

Q.  Have  you  the  result  of  your  sampling  here  ? 

A.  1  have  all  the  items  in  the  book  as  they  were  made  at 
that  time. 

Q.  Let  us  get  now  what  percentage  you  found  in  the 
average  of  samples,  of  oxide  ot  zinc  ;  take  the  average  lirst, 
and  then  take  the  highest  and  then  the  lowest  ? 

A.  1  iiave  only  an  approximate  estimate  of  the  total 
averages. 

C^.  Well  give  us  the  highest  ? 

A.  The  highest  was  in  August,  1885,  37.7G. 

Q.  Of  what? 

A.  Oxide  of  zinc. 

(i.  The  percentages?  ,q 
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A.  Yes,  sir. 

Q.  And  the  lowest? 

A.  I  will  have  to  look  a  iniiinte,  sir;  because  I  don't 
know  where  it  is. 

Q.  All  right,  take  j'our  time? 

A.  (Witness  examines  papers.)  The  lowest  marked  is 
26.14;  but  my  recollection  is  tiiere  were  one  or  two  lower 
tiiari  tiiat. 

Q.  The  lowest  you  find  15  26.14? 
IQ       A.  Yes,  sir. 

Q.  That,  I  will  tell  yon,  is  wiiat  you  testified  to  the  last 
time  as  being  the  lowest  ? 

A.  My  impression  was  there  was  one  lower. 

Q.  You  do  not  Und  any  record  of  it? 

A.  Not  on  this  paper. 

Q.  Have  you  any  statement  of  the  average  there  ? 

A.  Y"es,  sir;  tlie  average  was  31.0017. 

Q.  Per  cent.  ? 

A.  Y'es,  sir. 
20       U-  What  qnantity  of  ore  was  represented  by  this  sample? 

A.  The  total  tonage  ? 

Q.  The  total  tonage  ? 

A.  I  have  no  note  of  the  total  that  I  know  of. 

Q.  You  testified  at  the  last  trial  giving  that  ? 

A.  1  probably  did,  but  I  do  not  lind  it. 

Mr.  Collins :     What  was  it  ? 

Mr.  McCarter:     39,260. 

30  Mr.  Collins :     Well,  that  is  all  right. 

The  Witness:  I  think  it  was  in  my  final  re- 
port. 

Mr.  McCarter:  ^11  right,  it  is  admitted  that 
it  was  39,260  tons  and  a  little  over.  Y^ou  need 
not  bother  any  further.  That  is  admitted  on  tiie 
record,  Mr.  Stenographer. 


40 


Q.  Wh;it  species  of  zinc  ore  appeared  in  this  ore  ? 
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A.  There  was  f^ilicate  ami    very    little    oxide,    liere   and 
there  a  sprinkle. 

Q.   By  oxide,  you  mean  red  oxide? 
A.   Yes,  sir;  and  of  course  franklinite. 
Q.  I  asked  you  about  tlie  zinc  ? 

Mr.  Collins:  Well,  there  is  zinc  in  tVank- 
linite  ? 

A.  Yes. 

Q.  What  kind  of  ore  was  it,  iiow  did   you   characterize 
the  ore  that  you  had  i 

Mr.  Collins  :     Tiiat  is  not  proper. 

A.  I  had  no  name  for  it. 

(4.   What  was  it,  what  kind  of  ore  was  it? 

Mr.  Collins :  I  object  to  that  as  irrelevant, 
this  was  from  1882  to  1886. 

20 

Mr.  Griggs :  The  same  question  was  asked 
Mr.  Pierce. 

Mr.  McCarter:  The  same  question  was  asked 
this  witness,  objected  to  and  allowed  on  the  last 
trial. 

Mr.  Collins  :  That  is  no  reason  why  I  sliould 
not  object  again,  is  it  ? 

30 

Mr.  McCarter :     No. 

Mr.  Collins:  I  do  not  think  it  is  competent,  it 
does  not  show  wiiat  it  was  in  ISiS.  I  presume, 
witliout  knowing,  that  wliat  tliey  want  to  do  is  to 
call  a  person  to  say  this  is  zinc  ore  because  they 
could  make  zinc  products  from  it  in  1882,  but  it 
does  not  follow  that  it  was  zinc  ore  in  18iS; 
therefore,  it  does  not  help  the  jury  to  know  wliat 
it  is  now  used  for.     It  may  liave    liecome,  by  ad"   aq 
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vauce  in  tlie  iirts,  a  zinc  ore.     Tliey   must  luldress 
their  question  to  1848. 

The  Court :  The  evidesice  must  be  directed  to 
1848,  but  so  far  as  tliis  tends  to  show  what  tlie 
constituents  of  tliis  vein  were,  I  think  I  will  ad- 
mit it. 

Mr.  Collins:     But  that  is  not  the  question. 

10  The  Court :     I  will  admit  the  question. 

Mr.  Collins  :     We  pray  an  exception. 

Q.  What  kind  of  ore  was  it? 

A.  To  me  it  was  zinc  ore. 

Q.  Uid  you  know,  or  did  you  have  any  conversation 
with  Mr.  Wetherill  or  other  gentlemen  connected  with  tiie 
defendant  in  this  suit  as  to  the  character  of  tbe  product  pro- 
duced from  this  ore. 

20 

Mr.  Collins:     That  certainly  is  incompetent. 

The  Court :     Well,  I  don't  know  that  it  is. 

Mr.  Collins:  By  the  statement  of  an  indi- 
vidual to  bind  a  corporation  * 

The  Court :  They  have  only  asked  him  if  lie 
had  such  conversation. 

30  Mr.  Collins:     Yes,  tliat  is  true  ;  I  admit  that  I 

jumped  before  I  came  to  tiie  stile. 

By  the  Court : 

Q.  Did  you  have  such  conversation  ? 
A.  Yes,  sir. 

Further  direct: 
40       Q.  With  whom  ? 
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A.  With  Wetlierill  and  Ileckseliei-,  iind  all  parties  coii- 
ceriietl. 

Mr.  Collins:     Yes,  we  don't  object  to  that. 

Q.  How  did  they  chariicterize — Mr.  Wetlierill  and  Mr. 
llecksclier,  and  all  pai'ties  concerned — tlie  product  that  was 
obtained  from  this  ore  ? 

Mr.  Collins  :       My   point  is  that    we  liave   no 
objection  to  the  fact  that  they  could  not  bind   tlie   1^ 
coi'poration,  but  we  think  it  is  incompetent. 

The  Court:     How  did  they  characterize  it'^ 

Mr,  McCarter:  Whether  it  was  good  or  bad — 
wliat  was  the  quality  of  tiie  product.  1  did  not 
care  to  lead  tlie  witness  ? 

Mr.  Collins :  It  is  incouipetent  to  prove  what 
they  said,  whether  it  was  good  or  bad.  20 

The  Court :     Then  you  object '< 

Mr.  Collins  :     Yes,  I  object. 

The  Court :  1  don't  think  it  is  competent  as 
original  evidence,  it  might  be  if  ihey  were  called 
as  witnesses. 

Q.  Did  you  see  tiie  product  ? 

A.  1  es,  sir. 

Q.  What  did  they  make  there  from  this  ore? 

A.  Tliey  made  oxide  of  zinc. 

Q.  By  oxide  of  zinc  you  mean  white  oxide? 

A.  Yes,  sir. 

Q.  What  is  in  that  bottle  there? 

A.  It  was  white  ;  I  cannot  say  whether  that  is  oxide  of 
zinc. 

Q.  Are  you  able  to  say  wliether  it  was  a  mercliantabie  pro- 
duct, a  gf)od  pi'o<lnct?  ^Q 
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A.  Yes,  sir;  it  was  a  very  tine  oxide. 
Q.  Did  tliey  make  anytliino;  else  except  white  oxide  ? 
A.   No,  except  speij^eleiseii  ;  tliere  was  some  speigeleiseii 
made. 

Q.  Did  they  make  uuy  spelter  while  you  were  thei'e? 
A.  Yes,  sir;  tliey  did  make  spelter. 

Cross-examinatimi  hy  Mr.  Tlionipsoii : 

Q.  Professor,  do  you  know  whether  they  made  spelter 
out  of  this  ore  or  wliat  they  made  it  out  of? 

A.  They  made  it,  to  the  best  of  my  recollection,  it  was 
made  from  the  settlings  of  the  large  chamber  where  the 
oxide  of  zinc  was  allowed  to  let  the  impurities  fall ;  mostly 
from  that. 

Q.  Do  yon  know  wiiether  they  were  using  any  other  ore 
in  the  spelter  furnace  at  that  time? 

A.  No,  sir  ;  1  don't  know  as  a  rule. 

Q.  Do  you  know  whether  the  spelter  was  made  direct 
from  this  ore? 

A.  No,  sir;  I  don't. 

Q.  How  much  ore  per  month  were  you  to  ship  under 
contract  ? 

A.  There  was  ta  be  1,000  a  month. 

Q.  And  during  the  four  years  that  you  were  there,  did 
you  have  any  difficulty  in  carrying  out  the  contract  ? 

A.  Part  of  the  time ;  yes,  sir. 

Q.  And  part  of  the  time  you  had  great  difficulty  in  run- 
ning the  ore  up  to  2fi  per  cent.,  didn't  you  ? 

A.  Yes,  sir. 

Q.  What  did  your  difficulty  consist  of— how  was  the  fact 
that  it  was  difficult   to   ship   1,000  a  month— how  did  that 

result  ? 

A.  Because  the  vein  pinched  sometimes. 

Q.  What  do  you  mean  by  pinching? 

A.  Narrowing  down. 

Q.  Yon  mean  to  say  the  side  walls  came  in,  so  it  was  a 
very  narrow  vein  ? 

A.  Yes  orihegnngue  would  seem  to  pinch  in  on  the  ore  ; 
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I  am  not  positive  wlietlier  tlie  Iiaiiijjinq;  nnd  foot  wal!  caino 
toojcther  at  tlie  same  time  or  not. 

Q.  And  at  that  time  wonld  you  liave  to  mine  a  large 
quantity  of  material  from  tlie  mine  in  order  to  get  1,000 
tons  of  ore  ? 

A.   Yes,  sir. 

Q.   Wliat  did  yon  do  with  the  material   tiiat  was  mined? 

A.  It  was  selected,  and  that  which  was  supposed  to  be 
n|)  to  grade  shipped. 

Q.  What  do  yon  mean  by  selected  ?  20 

A.  The  pieces  were  thrown  out  that  looked  to  be  of  low 
grade,  on  what  we  called  the  lean  ore  dump. 

Q.  You  had  a  lean  ore  dnm])  ? 

A.  Y'es,  sir. 

Q.  Of  what  proportions? 

A.  I  could  not  say. 

Q.  A  good  many  thousand  tons  thrown  out  there,  are 
there  not  ? 

A.   You  mean  how  large  a  dump  ? 

Q.  Yes?  20 

A.  That  I  could  not  estinuite  at  all,  sir. 

Q.   It  was  quite  a  large  pile,  was  it  not  ? 

A.  Yes,  sir. 

Q.  When  you  went  there,  how  many  men  were  working 
there,  do  you  recall  ? 

Mr.  E.  H.  McCarter  :     Whore,  at  the  works  ? 

Mr.  Thompson  :     At  the  mine. 

A.  No,  sir';  I  don't.  30 

Q.  There  were  a  number  of  men  employed? 

Mr.  T.  N.  McCarter  :  That  is  not  cross-exam- 
ination.    We  object. 

Mr.  Thompson  :  He  was  there  under  direction 
of  the  Court;  I  think  we  can  find  out  exactly 
what  was  done  there. 

The  Court:  Well,  if  counsel  think  it  has  a 
bearing  ;   I  do  not  see  it.  40 
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Mr.  Thompson  :     We  think  it  lias. 

Tlie  (/onrt :  I  suppose  the  vahie  of  tin's  evi- 
dence is  with  reference  to  the  amount  of  oxide  of 
zinc  furnished  there,  but  if  counsel  thiidv  tiiere  is 
more  in  it,  he  may  cross-examine. 

Q.  Professor,  you  said  that  j'on  did  select ;  did  you  do 
any  selection  for  the  purpose  of  increasing  the  amount  of 
oxide  of  zinc  in  the  ore  that  you  shipped  ? 

A.  Yes,  sir. 

Q.   Why  was  that  done  ? 

A.  I  don't  know  that  I  quite  undei-stand  you. 

Q.  Was  it  your  desire  only  to  ship  20  per  cent,  ore,  or 
was  it  your  desire  to  ship  a  higher  grade  than  that? 

A.  The  desire  was  to  ship  at  least  26  per  cent.,  and  not 
to  run  any  higher  than  that  except  as  it  was — well,  the 
desire  was  to  ship  1,000  tons  and  have  it  come  as  near  20  per 
cent,  as  possible,  without  falling  below. 

Q.  But  at  certain  months  you  ran  a  good  deal  higher  ? 

A.  Yes,  sir. 

Q.  Was  there  anything  in  regard  to  the  price  you  were 
to  be  paid  for  the  ore  which  regulated  the  richness  of  the 
ore? 

Mr.  T.  N.  McCarter  :     We  object  to  that. 

The  Court:  Well,  I  suppose  that  would  be  in 
the  contract. 

30  Mr.  Thompson  :     It  is  in  the  contract. 

The  Court :     Can  you  prove  it  in  this  way,  sir  ? 

Mr.  Collins:     I  think  the  contract  should  be  in. 

Q.  Have  you  got  a  copy  of  the  contract  ? 
A.  I  am  not  sure;  I  think  it  is  in  the  papers  down  stairs. 
Q.  Was  it  not  a  contract  between  Charles  W.  Trotter  and 
Charles  A.  Ileckscher,  and  bearing  date  June  2d,  1881  ? 
Af.       A.  Yes,  sir. 


20 
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Q.  You  spoke  of  tlie  red  in  the  ore.  During  the  time 
that  you  were  tliere,  was  tliere  at  any  time  any  quantity  of 
red  oxide  ? 

A.  I  did  not  see  any  quantity,  no,  sir  ;  I  mean  by  quan- 
tity, tiiat  tiiat  would  pay  to  pick  out  and  separate. 

Q.   And  liow  was  it  during  most  of  tlie  time? 

A.  Very  seldom  anything  more  than  ns  I  say,  a  sprink- 
ling of  it  here  and  there  ;  enougli  to  be  noticeable. 

Q.  And  occasionally  you  would  ship  thousands  of  tons 
without  even  a  sprinkling,  would  you  not?  10 

A.  I  could  not  say  that;  I  do  not  know  tiiat. 

Q.  There  was  a  little  sprinkling  in  some  of  it  ? 

A.  It  is  very  possible ;  I  could  not  say  as  to  any  one 
montii's  shipment  of  red  oxide. 

Q.  Now,  you  spoke  of  your  analysis.  Did  you  in  all 
cases  separate  the  oxide  of  manganese  fi'om  the  oxide  of 
zinc,  in  making  those]analysis? 

A.  No,  sir — oil,  separated  it  in  making  the  analysis,  but 
not  stated  separately. 

Q.  Then  you  don't  know    what  'quantity   of   manganese  20 
was  found  ? 

A.  No,  sir;  tiiat  was  not  reported  to  me. 

Q.  Then  you  don't  know  what  the  average  quantity  of 
oxide  of  manganese  in  the  ore  was  ? 

A.   I  don't  think  we  have  that. 

Q.  What  was  the  predominating  mineral  in  tlie  constit- 
uents of  the  ore  you  mined  tliere  ? 

A.  I  am  not  sure  which  was  the  predominating  item  in 
tlie  ore. 

Q.  You  don't  know  which  was  the  greater?  30 

A.  No,  sir,  I  don't;  not  positively. 

Q.  Didn't  you  state  at  the  last  trial  that  franklinite  was 
the  predominating  minei'al  ? 

A.  I  think  not,  sir. 

Q.  At  the  time  you  asked  to  be  allowed  to  take  the  stand 
in  explanation  of  your  testimony  after  recess? 


Mr.  R.  H.  McCarter :     Read  what  he  said,  don't 
construe  it ;  read  it. 
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The  Cdiirt  :     I  suppose  tlie  proper  way  is  simply 
to  ask  whether  he  di<l  not  state  so. 

Mr.  Griggs:     He  lias  asked  him  that. 

The  Court:     He  has  asked   him    that,   and   he 
saj's  he  thinks  he  did  not. 

Q.  Did  joii  mine  from  v\'all  to  wall  during  the  time  3'ou 
were  there  ? 
10       A.  Mostly  ;  I  don't  know  whether    we   made   e.xceptioiig 
to  that  or  not. 

Q.  How  many  men  did  you  have  employed  ? 

A.  I  will  have  to  look  at  the  books  for  that,  sir. 

Q.  Yon  don't  recall  ? 

A.  No,  sir. 

Q.  Did  you  meet  Mr.  Pierce  during  the  time   you    were 
there  ? 

A.  Casually. 

Q.  Was  he  in  the  employ  of  the  New  Jersey  Zinc  efe  Iron 
20   Company  at  that  time,  do  you  know  ? 

A.   Yes,  sir,  superintendent,  if  I  remember. 

Q.  And  where  were  they  mining? 

A.  At    what   was  generally    known    as    the    Buckwheat 
opening. 

Q.  Shown  there  on  the  map  as  the  Taylor  Mine  opening? 

A.  That  1  don't  know,   sir;  it   was  then    known  as    the 
Buckwheat  opening. 


'^^       WILLIAM  C.  SQUIER,  sworn  for  the  plaintiif. 


Direct  exim/nation  by  Mr.  Thomas  N.  McCarter: 

Q.   Mr.  Squier,  where  do  you  live? 
A.  I  live  in  Railway,  N.  J. 
Q.  How  long  have  you  lived  there  ? 
A.  More  than  80  years. 
Q.  Were  yon  born  there  ? 
^Q       A.  Yes,  sir. 
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Q.  And  wliat  is  yonr  age  ? 

A.  I  am  in  ni}'  eiglity-fourtli  3'ear. 

Q.  Have  you  been  engaged  in  any  way  in  the  manufact- 
ure of  tlie  ores  of  zinc  from  Sussex  County  ? 

A.  I  iiave. 

Q.  How  long? 

A.  Since  1852. 

Q.  Down  to  — 

A.   Down  to  the  present  time. 

Q.  Did  you  acquire  an  acquaintance  with  tlie  locality- 
known  as  Mine  Hill,  and  tlie  minerals  therein  ? 

A.  I  did,  as  early  as   1850. 

Q.  How  did  yon  happen  to  become  acquainted  with  it 
then  ? 

A.  I  went  up  there — I  became  very  much  interested  in 
tlie  zinc  industrj',  and  I  went  np  there  to  examine  the  mines 
to  form  an  opinion  of  their  value. 

Q.   Do  you  remember  who  went  with  you  in  1850? 

A.  I  don't  recollect  in  1850  who  went  with  me. 

Q.  How  many  times  were  you  there  in  1850? 

A.  I  don't  think  I  was  there  more  than  once  in  1850. 

Q.  And  what  season  of  the  year  was  that  ? 

A.  It  was  probably  in  the  summer  time,  spring  or 
summer. 

Q.  Prior  to  your  going  there  had  you  known  of  experi- 
ments being  made  for  the  manufacture  of  oxide  of  zinc  ? 

A.  I  knew  that  experiments  were  being  made  at  Newark, 
N.  J.,  and  I  felt  interested  in  those  experiments  and  want- 
ed to  go  up  there  to  be  in  the  mines  where  the  ore  came 
from. 

Q.  When  you  went  there  in  1850,  did  you  go  over  the 
length  of  Mine  Hill? 

A.  I  did. 

Q.  What  (lid  you  discover  there  of  a  mineral   character? 

A.  I  discovered  silicate  of  zinc  ;  I  discovered  crystals  of 
franklinite  also  mingled  with  the  silicate  of  zinc. 

Q.  Describe  the  location  and  magnitude  of  the  vein  or 
deposit  in  which  these  minerals  occurred  ? 

A.  The  vein  was  supposed  to  l)e  nearly  half  a  mile  long 
from  the  soiitiiern  end  of  it.  4.0 


20 


30 


;3U2 

Q.  Up  to  wliere  ? 

A.  Up  to  the  Hamburg  roiid. 

Q.   llow  was  it  as  to  being  visible  on  the  surface  ? 

A.  It  was  visible  on  the  surface  nearly  tht^  entire  distance, 
according  to  my  recollections. 

Q.  Is  tliat  exposed  portion  ot  the  vein  wiiat  is  generally 
known  as  the  outcrop  1 

A.  The  outcrop  of  the  vein. 

Q.  What  was  the  external  appearance  of  the   ore ;    how 
•i.-v   did  it  appear  to  the  eye  as  it  was  there? 

A.  It  appeared  very  dark,  most  of  it,  on  account  of  the 
change  that  had  taken  j^lace,  and  the  exposure  to  the  sun  and 
weather  for  many  years,  the  manganese  that  was  in  the  ore 
had  blackened  it  so  that  it  looked  very  different  from  what 
it  did  if  you  had  blasted  some  out  and  got  at  the  true  chai'- 
acter  of  tiie  ore  that  had  not  been  exposed. 

Q.  How  was  that  black  color  or  appearance  of  the  ore  as 
to  uniformity  throughout  the  whole  exposure? 

A.  It  was  not  the  same  in  the  wiiole  exposure;  in  some 
(,Q   portions  of  the  vein  the  silicate  of  zinc  was  moi'e  distinctly' 
visible  on  the  surface;  on  the  southern  part  of  it,  my  recol- 
lection is,  it  was  very  dark. 

Q.  How  did  it  occur — that  is,  the  silicate  of  zinc — how 
did  it  occur  in  the  vein  where  it  was  visible  ? 

A.  It  occurred — the  silicate  of  zinc — in  the  form  of  crys- 
tals, mostly. 

Q.  Mixed  in  with  what? 

A.  Mixed  in  with  limestone  and  franklinite. 

Q.  What  was  tlie  color  of  the  franklinite  ? 
o,\       A.  The  color  of  the  franklinite  was  black. 

Q.  Could  you  always  distinguish  the  black  of  the  frank- 
linite from  the  dark  color  of  the  other  minerals  acquired 
by  weathering,  from  a  casual  observation  ? 

A.  The  franklinite  was  much  darker  in  color  than  the 
limestone  with  which  it  was  associated  ;  the  silicate  of  zinc 
was  not  affected  much  by  the  weather,  to  my  recollection. 

Q.  Was  the  limestone  affected  by  the  weather? 

A.  Yes,  very  much  ;  it  was  the  limestone  that  was  asso- 
ciated with  the  ore;  that  oie  has  manganese  in  it,  and  that, 
^Q  when  not  exposed   to  the  weather  left  the  lime  white,  but 
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wliL'ii  exposed  to  the  weather  tliat  ore  liad  passed  to  a 
higlier  degree  of  oxidation  and  becanie  bhick,  and  black- 
ened t!ie  lime. 

Q.  .In  1850,  when  yon  tirst  went  there,  what  evidences 
were  there  of  the  ore  having  been  mined  ? 

A.  I  have  no  recollection  of  seeing  any  places  except  at 
the  point  near  the  Weights  and  Measures,  where  the  ore 
had  been  taken  ont  many  years  before  by  Dv.  Samuel  Fow- 
ler, as  I  understood. 

Q.   Was  that  locality  called    l)y  that   name  at  that  time,   jq 
the  Weights  and  Measures. 

A.  It  was  called  the  Weights  and  Measures  at  the  time. 

Q.  Have  you  any  knowledge  of  the  reason  for  its  being 
so  called  ? 

Mr.  Collins  :     Your  Honor   ruled  that  out  yes- 
terday.    I  object  to  it. 

The  Court:     Did  I  rule  out  a  knowledge? 

20 
Mr.  Collins  :     You  ruled  out  the  question,  how 

did  it  come  to  be  called  so  ? 

Mr.  McCarter  :     That  is   a   dillerent  question  ; 
this  calls  for  knowledge. 

Mr.  Collins:     Oh,  did  he  have  any  knowledge '< 
that  calls  for  yes  or  no. 

Q.  (Question  read). 

A.  Well,  it  was  generally  understood;  it  was  called  that  30 
way  because  the  oi-e  that  was   taken  out  was  used  by  the 
(lovernmunt  in  making  weights  aiiii  measures. 

The  Court :     Of  course,  that  is  not  knowledge. 

(I.  Was  that  all  the  knowledge  you  had  on  the  subject  ? 
A.  That  is  all  the  knowledge  I  had  ;  no  personal  knowl- 
edge. 

Q.    IIow  long  were  you  there  on  that  occasion  ? 

A.   In  IS50?  40 
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Q.  1850,  yes,  sir. 

A.  Well,  I  usually  sent  up  one  da}'  and  came  down  the 
next;  I  think  that  is  prohahl}'  the  time  I  was  there;  I  vis- 
ited both  the  mines  that  way. 

Q.  At  that  time  had  yon  yourself  personal  knowledge  in 
the  manufacture  of  zinc, or  experimenting  with  these  ores? 

A.  1  had  not,  not  in  1850. 

Q.  When  did  yon  go  there,  after yourfirst  visit  in  1850? 

A.   I  went  there  in  1851  several  times. 
10       Q.  What  time  in  1851  ? 

A.  I  went  there  in  the  spring  of  1851 — early  in  the 
spring;  I  think  it  was  in  the  month  of  March;  I  would 
not  be  positive. 

Q.   Well,  when  again  in  that  season  ? 

A.  I  went  tiiere  several  times  during  tlie  summer  and 
fall ;  I  could  not  recollect  exactly  how  many  times. 

Q.  Before  your  visit  in  1851  had  you  seen  anything  of 
operations  or  experiments  in  the  manufacture  of  that  ore? 

A.  Not  before   1851,  I   think;  I  don't  know  but  what  I 
20  did  in  the  latter  part  of  1850. 

Q.  Where? 

A.  At  Newark. 

Q.  Whose  works  i 

A.  The  works  of  the  New  Jersey  Zinc  Company  ? 

Q.  Was  that  the  name  of  the  company  at  that  time? 

A.  No  ;  it  was  called,  I  think,  the  New  Jersey  Exploring 
&  Mining  Company,  if  I  recollect  right. 

Q.  What  were  they  then  mining? 

A.  They  were  then  mining  oxide  of  zinc. 
30       Q.    Under  whose  superintendence  ? 

A.  Under  the  superintendence  of  Richard  Jones. 

Q.  What  attention  did  you  give  to,  or  what  acquaint- 
ance did  you  acquire  with  the  process  of  manufacture  at 
that  time  ? 

A.  I  was  very  much  iiitei-ested  in  it;  I  went  through 
the  works  there  to  examine  the  entire  process  of  the  man- 
ufacture in  these  muffle   furnaces,  and  catching  it  in   bags. 

Q.  They  were  using  that  pi'ocess  at  that  time? 

A.  They  were  using  that  process  at  that  time  ? 
40       Q.  Can  you  describe  to  the  jury    what    you    mean   by  a 
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iniittte  fiirn;iee,  and  liow  it  was  operated  ? 

A.  The  iiuitfle  furnace  was  built  in  tlie  form  of  an  oven, 
you  might  say,  and  tlio  fire-ph\ce  in  front  of  it,  and  the 
flames  played  ovei-  tliat  oven  so  as  to  make  it  liot  enougii  to 
reduce  tiie  zinc  wiiich  was  put  in  that  oven  so  that  it  would 
distill  out,  and  then  there  was  an  exhaust  blower  by  which 
the  zinc  was  drawn  out  and  forced  into  a  series  of  hnus. 

Q.  In  what  form  was  the  zinc  that  came  out  ? 

A.  In  the  form  of  oxide  of  zinc. 

Q.  White  oxide  of  zinc  ?  -[^0 

A.  It  came  out  partially  oxide,  and  partly  metal,  but 
there  was  air  enough  admitted  with  it  to  oxidize  the  whole 
of  it  before  it  went  into  the  bags. 

Q.  At  that  time  did  they  make  spelter  or  metallic  zinc? 

A.  They  did  not  at  that  time. 

Q.  Or  iron  ore  out  of  the  slag  or  residuum  ? 

A.   Not  at  that  time. 

Q.  What  reason  had  you  for  giving  attention  to  the  sub- 
ject and  acquainting  yourself  with  the  ore  and  process  of 
manufacture  ? 

A.  I  had  studied  chemistry  many  years  before  under  i)i'. 
Torrey,  in  the  New  York  University,  and  reading  about 
these  subjects  I  became  very  much  interested,  particular!}' 
as  it  was  an  indnstr}'  in  the  State  of  New  Jersey.  1  was 
then  out  f)f  business  and  had  abundance  of  leisure,  and  1 
felr  if  1  was  satisfied  that  it  would  be  a  successful  opera- 
tion, I  had  a  considerable  amount  of  money  that  I  wanted 
to  invest  in  it.  That  was  the  reason  I  investigated  it 
closely. 

Q.   You  did  make  a  stud}'  of  the  subject  then  ? 

A.  I  did  make  a  study  of  the  subject. 

Q.  And  how  far  did  you  pursue  those  studies,  or  to  what 
extent  did  you  acquaint  yourself  with  the  subject;  can  you 
state  ? 

.\.  AVliat  do  you  mean,  before  the — 

Q.  When  you  were  investigating  the  subject  with  the 
view  of  putting  your  nu)ney  in  ? 

A.  Oh,  I  investigated  it  very  thoroughly;  frequently 
went  down  to  the  works  and  up  to  the  mines,  and  got  all 
the  infrirmatidu  I  could  from  eveiT  source.  40 
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Q.  Di>  you  remeniber  will.)  went  witli  yon  on  yoni-  iirst 
visit  to  Mine  Ilillin  ISol  ? 

A.   Who  went  with  me  ? 

Q.  Do  yon  remember  wIjo  went  witli  yon,  if  iinyhody, 
in  1851 ? 

A.   I  can't  recollect  wlio  went  with  me  at  tiiat  time. 

Q.  On  any  of  tliese  several  visits  during  that  spring  or 
summer,  were  you  accompanied  by  otiier  gentlemen? 

A.  1  was.     I    was  acquainted,  that  is,   associated  with  a 
H  ^   number  who  went  up  at  the  same  time. 

Q.  Can  you  name  them  ? 

A.  James  L.  Curtis  was  one.  Major  Farriiigton — A.  C. 
Farrington,  Samuel  T.  Jones.  1  think  tlujse  were  the 
three  who  went  up  with  me. 

Q.   Yon  knew  Col.  Sam.  Fowler,  as  he  was  called  ? 

A.  He  didn't  accompany  me  at  that  time. 

Q.  He  was  not  with  you  at  that  time? 

A.  He  did  not  accompany  meat  tliut  time. 

Q.  Did  you  know  him  ? 
yrj       A.  Oil.    I    knew  jiim    vei'v  well  ;  intimately  acquainted 
with  him. 

Q.  What  was  the  purpose  of  your  visit  at  that  time  with 
these  gentlemen  ? 

A.  I  went  up  there  for  them  to  show  me  all  the  mines 
and  give  me  all  the  information  they  could,  they  knowing 
that  I  had  already  purchased  some  stock  and  that  1  contem- 
plated buying  some  more,  therefore  they  gave  me  all  the 
information  they  could  to  induce  me  to  buy  some  more 
stock. 
o,\       Q.  You  purchased  stock  of  what  company  ? 

A.  Stock  of  the  New  Jerse)'  Exploring  ik  Mining  Com- 
pany   at  that  time. 

Q.  Did  the  New  Jersey  Explorinir  &  Mining  Company 
own  that  vein  at  that  time? 

A.  What  vein  do  you  haverefei'ence  to? 

Q.  The  Mine  Hill  vein  in  1S60  ? 

A.  No.  they  didn't  own  it  at  that  time,  in  1851.  You 
said  1850,  didn't  you  ? 

Q.  1  said   1850.     I    should  have  said    1851.     They  did 
^Q  not  own  it  at  that  time  ? 
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A.  Tliey  did  not  own  it  in  1851. 

(i.  How  then  would  your  visit  to  ]3ropei'ty  tliat  conipiiny 
did  not  own  enliu;liten  yon  on  tlie  snlijcct  of  yonr  bnying 
more  stock  ? 

A.  Tiiey  wanted  to  sell  me  some   of  tiie  Sussex  Mininji- 
Company  stoeiv  also. 

Q.  The  Sussex  Zinc  &  Copper  Miniui;-  (\]nipaMy — the 
Sussex  Company,  as  we  call  it? 

A.  Yes,  sir.  Therefore,  after  viewing  the  niiiies  on 
Sterling  Hill,  we  went  over  on  Mine  Hill,  and  went  over 
the  mines  very  tiioroughly  and  examined  them. 

Q.  Do  you  know  wlietlier  at  tlie  time  of  that  visit  tlierc 
were  negoti-itions  pending  for  a  union  between  the  two 
companies — the  Sussex  (Jompany  and  tlie  Mining  and  Ex- 
ploring Company  ? 

A.   I  knew  that  there  was. 

Q.   In  a  general  way — 

A.  In  a  general  way. 

^i-  — what  were  they  to  accomplish  by  that  union  ? 

Mr.  C'ollins:     That  is  objected  to. 

The  Court :  Can  you  do  anything  more  than 
show  what  the  result  of  the  negotiations  were  ? 

Mr.  McCarter:  I  think  we  can  show  what  the 
situation  of  the  negotiations  was  at  the  time  this 
gentleman  went  there  to  acquire  an  interest  in  the 
property  which  would  come  to  the  zinc  company. 

The  Court:  Well,  I  hardly  think  so.  The  fact  ^ 
that  he  was  thirdcing  of  investing  in  both  compa- 
nies is  competent,  and  that  he  made  an  examina- 
tion with  tliat  view — the  fact  that  they  came 
together  is  proved,  is  it  not  ?  I  thiid<:  the  agree- 
ment is  in. 

^[r.  Collins;  It  has  not  been  ruled  on  yet  ;  it 
has  been  offere<l,  but  it  has  not  been  ruled  ou  yet. 

The  Court :  It  seems  to  me  it  must  be  confined 
to  the  agreement,  and  i\ot  to  the  negotiations.  40 


20 


10 


30S 

Mr.  McCiirtcr :  I  want  to  examine  tlie  witness 
as  to  wliiit  tiie  state  of  the  negotiations  were  at 
that  time,  before  the  agreement  was  executed. 

Mr.  Collins  :     I  submit  that  is  immaterial. 

The  Court:  1  think  it  would  be  competent  to 
show  that  there  were  negotiations  pending. 

Mr.  Collins  :     That  he  has  shown. 

Mr.  McCarter :  Yes ;  now  1  asic  him  what  was 
the  nature  and  character  of  those  negotiations — 
what  tiiey  proposed  to  do  at  that  time.  I  propose 
to  follow  it  U|)  by  showing  what  they  did,  but  the 
witness  ouo-ht  to  be  ai)le  to  siate  that  he  was  aware 
when  he  went  there,  of  the  general  character  of  a 
scheme — 

The  Court:     That   the   negotiations   related   to 
20  these  properties? 

Mr.  McCarter:     Yes,  sir. 

The  Court  :     That  is  what  yon  want  to  show? 

Mr.  McCarter :     Yes,  sir. 

The  Court:     That  I  think  you  can  show. 

Q.  What  was  the  general  scheme  of  these  negotiations  in 
30  I'eg'ii"'^  to  this  Mine  Hill  propeity  ? 

A.  The  scheme  was  to  join  it  to  the  Sterling  Plill — to 
the  property  then  owned  by  the  New  Jersey  Exploriuir  & 
Mining  Company,  on  Sterling  Hill. 

Q.  How  did  thej-  propose  to  accomplish  that? 

A.  They  proposed  to  accomplish  it  by  joining  the  two 
companies  together — the  Sussex  Zinc  &  Copper  Company 
with  the  New  Jersey  Mining  &  Exploring  Company,  and 
for  the  New  Jersey  Exploring  &  Mining  Company  to  get 
their  charter  enlarged,  so  that  they  could  issue.  I  think,  the 
jQ  same  amount  of  stock  to  the  Sussex  company  that  the  New 
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Jerse}-  Company  liad  ;  I  am  iKit  certain  if  tliat  was  exactly 
it. 

ii-  Did  these  negotiations  afterwards  result  in  an  agree- 
iiu'iit  between  tiie  two  companies? 

A.   Tliey  did. 

The  Court:  We  will  stop  iiore,  gentlemen.  I 
will  say  to  counsel  that  the  proposition  about 
books  in  evidence,  whicii  I  mentioned  yesterday, 
I  found   in   Section  665   of  the  Third   Edition  of 

Wharton's  Law  of  Evidence. 

A  recess  was  then  taken. 
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Mr.  McCarter:  I  offer  in  evidence — I  may  saj- 
it  would  have  been  probably  nioi'e  appropriate, 
perhaps,  to  offer  it  before  the  examination  of  this 
witness  began,  but  it  is  essential  to  offer  it  before 
the  examination  closes — a  certified  copy  of  a  deed 
from  Samuel  Fowler  and  wife  to  James  L.  Curtis 
and  Daniel  II.  Curtis,  trustees  for  the  Franklinite  20 
Mining  Company,  u.ade  the  13th  day  of  Decem- 
ber, 1850,  consideration  one  dollar  and  divers  other 
good  and  valuable  considerations,  and  it  conveys 
all  the  reserved  iron  ore  called  franklinite,  and  all 
the  other  reserved  ores  and  minerals  not  granted 
or  conveyed  to  the  Sussex  Zinc  &  Copper  Mining 
&  Manufacturing  Company,  by  deed  executed 
by  them,  the  party  of  the  first  part — that  is  Fow- 
ler, on  the  10th  of  March,  18-18,  or  by  their  deed 
executed  on  the  6th  of  March  of  the  year  afore-  30 
said,  by  the  deed  of  contirniation  executed  on  the 
oth  of  March,  1849,  found,  or  to  be  found,  on  the 
following  parcel  or  piece  of  land  in  the  possession 
and  ownership  of  the  parties  of  the  first  part.  The 
tirst  is  the  Mine  Hill  farm.  The  deed  is  recorded 
in  the  Sussex  Count}'  Clerk's  office,  in  Book  M  -l. 
page  167;  acknowledged  on  the  13th  of  Januaiy, 
1851.     I  offer  that  in  evidence. 


Marked  Exiiibit  !'.  No.  29.  Mav  17th 


40 


310 

Q.  Mr.  Sqnier,  did  \i.ni  know  J.  Eln:itlian    Sniitli  ? 

A.   I  have  met   liim  several   times;   I  iiuve  no  particular 
acquaintance  with  him. 

Q.  Was    he    president    of    the    Sussex   Zinc  &  Copper 
Mining  &  Manufactuiing  Company? 

A.   I  think  he  was,  pretty  sure  he  was. 

Q.  You  have  said,  I  think,  j'ou  knew  James  L.   Curtis  ? 

A.  Yes,  sir. 

Q.   Was  he  pi-esident  of  the    New    Jersey  Exploring   &: 
2Q   Mining  Company  ? 

A.   He  was  president. 

Q.  In  1851 ? 

A.  Yes,  sir. 

Q.  WliO  was  James  DeGuid  'i 

A.   He  was  a  clerk    for    the  New    Jersey    Exploring   & 
Mining  Company. 

Q.  Did  you  know  him. 

A.  I  knew  him  very  well. 

Q.  I  show  you  a  paper — do  you  know  wliether  he  is  iiv- 
OQ  ing  or  dead  ? 

A.  Oh,  he  lias  been  dead  a  good  many  years. 

Q.  I  show  you  a  paper  which  purports  to  be  signed  as    a 
witness  by  James  DeGuid — how  do  you  pronounce  that  1 

A.  DeGood. 

Q.  Yes,  DeGuid. 

A.  That  is  tiie  way  they  used  to  pronounce  it. 

Q.  Will  you  look  at  that  paper  ? 

A.  What  is  tiie  paper? 

Q.  That  is  the  contract  of  consolidation  ? 
30       A.  Oh,  yes. 

Q.  Are  you    acquainted    with    the    handwriting   of    De- 
Guid ? 

A.  Yes,  sir ;  I  have  seen  it. 

Q.  is  it  his  handwriting  as  a  witness  to  this  paper  ? 

A.  His  writing  as  a  witness. 

Q.  Yes  ;  his  name  as  a  witness? 

A.  Yes,  sir;  that  is. 

Q.  Look  at  the  signature  of  Curtis,    are   you    acquainted 
with  that  signature  ? 
lA        A.   I  have  seen  tiiat  frequently  ;  I  should  say  it    was    his 
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signature. 

Q.  Now,  as  regiirds  the  signature  of  J.  Eliiatliaii  Sinitli, 
tlie  president  of  tlie  Sussex  Zinc  &  Copper  Mining  & 
Manufacturing  Coinpan)-,  do  you  recognize  tliat  as  the 
handwriting  of  Mr.  Sniitii  ? 

A.  I  could  not  he  positive  about  tlmt,  I  liave  seen  liis 
signature  so  few  times  I  could  not  l)e  j)ositive. 

Mr.  McCarter :     Tiiis  paper  is  tiie  original  con- 
tract of  consolidation.  _.„ 

Tlie  Witness  :     What  is  the  date,  1852  ? 

Q.  Yes;  -Itii  of  Septeinhei-,  1851. 

A.  Oh,  3'es  ;  well  it  was  not  finished  absolutely  until 
March,  1852, 1  think. 

Ml'.  Thoin))soii :     You  don't  offer  that,  I  under- 
stand ? 

Mr.  McCarter:     I  don't  want  to   interrupt   the  20 
examination  by  offering  it    in    evidence    now.     I 
simply  want  to  prove  tiie  execution  of  it  if  1    can 
while  the  witness  is  on  the  stand. 

Mr.  Parker:     It  has  been  marked. 

The  ('ourt :     It  has  been    marked    nine    and    a 
half  for  identification. 

Mr.  McCarter :     That  was  the  certified  copy. 

30 
Mr.  Collins  :     We  did  not  make    any   objection 
to  its  execution. 

Mr.  McCarter  :     No ;  I  know  you  didn't. 

The  Court :     No  ;  the  objection  was  that  it  was 
irrelevant. 

Q.  Now,  on  that  visit  to  Mine  Hill  which  you  made 
when  Farringtoii  and  Jones    and    Curtis    were    there,    and    4.9 
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wliieli  joii  iiiiide  wlieii  joii  said  yon  liud  in  view  tiie  con- 
solidation of  the  two  companies,  wliicli  was  siiown  to  jou 
by  the  otiier  persons  who  were  there,  as  the  property  of  the 
Sussex  Company  which  would  come  to  tlie  New  Jersey 
Company  by  tlie  consolidation  ? 

Mr.  Collins  :     Objected  to  as  incompetent.     As 
yonr  Honor  said  at  the  last  trial,    title   cannot    be 
made  by  representations;  that  is  the  language  my 
jQ  eye  falls  on. 

Mr.  McGarter :  We  don't  offer  it  to  prove 
title. 

The  Court:  I  suppose  any  evidence  of  this 
sort  to  be  admissible  under  Judge  Di.xon's  opinion, 
must  go  back  to  the  year  1848;  perhaps,  under 
that  opinion,  the  representations  of  Fowler  and 
the  acts  and  understanding  of  the  Sussex  Co;n- 
paii}'  ma)'  be  evidence,  bnt  this  is  a   subsequent — 

Mr.  McCarter  :     It  is  the  Sussex  Company. 

The  Court :     A  subsequent  passing  of  title. 

Mr.  McCarter:  Before  the  passing  of  title  and 
before  the  execution  of  this  contract. 

The  Court :  I  think  I  cannot  admit  that  ques- 
tion. 
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Mr.  McCarter:  I  offer  to  show,  if  your  Honor 
please,  in  connection  witli  the  testimony  already 
in,  that  tiiis  witness  went  there  and  met  these 
gentlemen  for  the  purpose  of  seeing  and  forming 
his  opinion  as  to  what  would  be  accomplished  for 
the  New  Jersey  Zinc  Company  by  the  consolida- 
tion, and  that  the  parties  there,  all  of  whom  were 
prominent  men  in  the  Sussex  Company,  represent- 
ed to  Mr.  Squier  that  the  ore  there  visible  on  tlie 
outcrop  would  be   acquired    by    the   New    Jersey 


Zinc;  Coiiipnnv  1)}'  tlie  pioposed  tr;nisfor. 

The  Court :     Tliat  ofter  is  (.l.jected  to  ? 

Mr.  Collins  :     Yes,  sir. 

'I'lie  Court :  I  think  I  must  overrule  it;  tliey 
could  not  enlarge  their  title  obtained  from  Fowler 
by  representations. 

Mr.  McCaitm- :  It  was  not ;  if  your  Honor  10 
please,  for  tlie  purpose  of  enlarging  any  title  ob- 
tained from  Fowler,  but  it  now  appears  that  at 
that  time  Mr.  Curtis,  who  was  present  at  the 
interview,  and  who  heard  what  took  place,  wasthe 
owner  of  the  only  other  ore  that  was  left  on  the 
property,  namely,  tliefraidclinite,  and  I  propose  to 
show  by  this  witness  that  on  that  occasion  the 
parties  there  represented  to  Mr.  Squier,  who 
was  tliere  for  the  purpose  of  ascertaining  what  the 
Zinc  Company  would  get  by  the  consolidation —  20 
they  showed  lam  this  ore  as  the  property  that 
would  pass  by  the  operation  of  the  agreement  and 
the  consolidation  of  the  conipaines,  and  that  Mr. 
Curtis  stood  by  and  made  no  dis.seiit  from  it.  1 
also  propose  to  show  that  the  parties  there  repre- 
sented the  ore  there  visible  to  bo  zinc  ore. 

The    Court :     Now,    Curtis,    I   suppose    I  can- 
not assume,  was  the  predecessor  in  title  to  the  de- 
fendant, can  I  ?     There  is  nothing  in  the  case  that  30 
1  recall  now  to  show  tiiat. 

Mr.  Collins?     Not  yet ;  no. 

The  Court :  The  defendant's  title  has  not  yet 
been  put  in  this  case.  But  he  at  that  time  iield 
the  only  title  that  was  outstanding — 

ilr.  Collins:  As  co-trnstee  with  another  man 
fur  tlic  crstui  gne  trust.  ^q 
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The  Court  :  Trustees,  for  tlie  Frankliuite 
Compauy.  Has  it  appeared  who  was  interested  in 
tliat  ? 

Mr.  MeCarter  :  It  will,  it  does  not  appear;  it 
will  appear  by  depositions  taken  de  hene  esse. 

Mr.  R.  H.  MeCarter :  Tliis  Hue  of  evidence 
was  admitted  on  tiie  former  trial. 

Tlie  Court :  What  do  you  propose  to  sliow  as 
to  those  in  interest  ? 

Mr.  MeCarter  :  Tiiat  Col.  Curtis  owned  more 
tium  two-thirds  of  the  stock  of  that  company, 
ueai'lj  all  of  it  except  what  Mr.   Fowler  owned. 

Tiie  Coui't :  I  think  then  I  will  admit  it.  Take 
an  exception. 

20  Mr.  Collins:     I  pray  an  exception.     I  ought  to 

correct  the  statement  made  by  Mi-.  Robert  Me- 
Carter, that  this  testimony  was  admitted  at  the  for- 
uler  trial.  My  recollection  is  that  in  pointing  out 
the  boundaries  or  designations  of  what  was  to 
pass,  you  excluded  it,  but  what  was  admitted  was 
some  of  these  parties  having  called  this  zinc    ore. 
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Mr.  R.  H.  MeCarter :  Page  2uG  of  the  record. 
I  refer  to. 

The  Court :  In  the  same  line  1  think  would 
be  statements  characterizing  this  in  such  a  way  as 
to  indicate  what  it  was  in  the  presence  of  Curtis, 
and  persons  interested  in  the  adverse  title  oi'  ap- 
parent adverse  title,  I  think  would  be  admissible 
as  evidence. 

Mr.  Collins:     I  am  not  attempting  to  ask    vour 

Honor  to  revise  the  I'uling,  but  to  correct  thestate- 

.r,  ment  of    the  counsel.     Please  note  our  exception. 
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Q.   Did    tlie    parties    present    at    tliat  interview  tell  yon 
wli;it  this  ore  was? 

Mr.  Collins  :  1  object  to  the  question  as  too 
genei'al. 

Mr.  McCarter:  It  is  only  introdnetory,  of 
course. 

Mr.    Collins:     Yes,   hut  I  don't  thiid<  that  is 
proper;    they  should    ask   what  was  said    and  hy    -^' 
whom  ? 

The  Court :  It'  it  was  said  in  the  presence  of 
James  L.  Curtis. 

Mr.  Collins:  Yes,  sir,  what  was  said,  and  hy 
whom,  not  lead  the  witness. 

Cj.  Wluit  was  said  on  that  occasion  by  the  parties  to  that 
interview  to  you  as  to  the  character  of  the  ore,  and  what  it   .. 
was  ? 

Mr.  Collins:  Now,  we  make  the  same  objec- 
tion, as  irrelevant,  immaterial  and  incompetent, 
and  improper  to  affect  or  allet>e  title,  and  not 
binding  upon  othei-  parties. 

The  Court:     Admitted;  take  an  exception. 

A.  I  went  there  with  them  to  ascertain  whetiier  there 
was  zinc  ore  there  ;  I  was  not  interested  in  franklinite,  had  30 
no  use  for  it.  They  showed  me  a  long  vein  there,  in  nu- 
merous places  silicate  of  zinc,  but  there  was  no  red  o.xide 
of  zinc  visible  that  I  saw,  or  that  they  showed  ine;  but  at 
a  number  of  places  I  saw  silicate  of  zinc  mixed  with  crystals 
of  franklinite.  1  saw  Iti  no  place  franklinite,  uidess  there 
was  zinc  mi.xed  witli  it. 

Q.   Did  they  say  what   the  ore  was,  and  what  they  called 
it  i 


Mr.    Collins:     The    sanu'    objection;     I   don't 
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need  to  repeat  it ;  all  this  line  of  testimony  is  un- 
der objection. 

A.  They  called  it  silicate  of  zinc  ore. 

Q.  Was  that  said  in  tlie  jiresence  of  Curtis? 

A.  I  would  not  be  positive  about  that ;  I  think  he  was 
present;  lie  was  tliere  and  walked  over  the  hill  along  with 
us. 

Q.  Yon  were  all  in  company  ? 
-. -,        A.   We  were  all  in  company  there. 

Q.  And  Continued  in  company  during  tin;  process  of  the 
interview  ? 

Mr.  Collins  :     Don't  lead,  Mr.  McCarter. 

A.  Yes.  I  tiiink  he  must  liave  heard  everything  that 
was  said  on  the  occasion 

Q.   Did  he  express  any  dissent  from  the  statement? 

Mr.  Collins:     Objected  to  as  iiielevant,  ineom- 
20  petent  and  immaterial. 

The  Court :     The  same  ruling. 

Mr.  Collins:     We  take  an  exception. 

A.  Ue  knew  what  I  came  there  for,  for  another  pur- 
pose ;  to  buy  some  of  the  stock  of  the  Sussex  Zinc  &  Iron 
Company. 

Mr.  Collins  :     That  answer  is  not  very  respon- 
30  sive. 

Mr.  McCarter:     It  is  very  good  all  the  same. 

Q.  Did  he  express  any  dissent  from  the  statement  that 
was  made  that  that  was  silicate  of  zinc  ore  ? 

Mr.  Collins  :     Objected  to  on  the  further  ground 
that  the  witness  cannot  say  he  heard  it. 

The  Court :      Me   says  he    thinks    he   did;  the 
^Q  .  weight  will  have  to  be  left  to  the  jury. 


?.1T 
Mr.  Cullins  :     We  take  an  exception. 

A.   He  did  not. 

Q.  Did  lie  set  up  or  assei-t  any  claim  to  be  the  owner  of 
ail}'  of  tlie  ore  in  sii;;lit,  under  his  franklinite  title  or  under 
any  other  title  ? 

Mr.  Collins:     01)jecte(l  to  on   the  ground    that 

it  is  calling  for  a  conclusion  ;  let   liiin  state  what 

was  said  :  if  lie  said  notiiing,  why  then  tliatsliould 

10 
he  shown. 

The  Court :  I  do  not  see  any  objection  to  hig 
asking  him  if  lie  set  up  a  claim  under  this  title, 
or  the  other.     Proceed. 

Mr.  Collins  :     We  take  an  exception. 

A.   He  did  not. 

Q.   Did  you  form  for   yourself  any   opinion   as  to    what 
the  great  vein  of  f)re  was,  as  to  its  character  or  constituents  20 
as  an  ore. 

Mr.  Collins:  Objected  to  on  the  ground  that 
he  h;i8  not  qualified  himself  to  testify  as  pii  expert, 
and  that  it  is  not  competent  to  prove  what  opinion 
he  then  formed. 

Tiie  Court :     I  will  admit  it. 

Mr.  Collins  :     We  take  an  exception.  3q 

A.   I  formed  an  opinion  tiiat  it  was  good  zinc  ore. 

Q.  Where  you  there  afterwards  with  Col.  Sam.  Fowler  < 

A.  I  was. 

Q.   How  long  after? 

A.  It  was  in  the  summer. 

Q.  That  was  in  1851  ? 

A.  No.  that  was  in  1852— in  1851,  yes. 

Q.  In  1851? 

A.  1S51,  yes.  ^q 
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Q.  The  contract  tli;»t  I  have  shown  yon  l)ears  date 
Septenilier  4tli,  1851 ;  wlien  you  were  tliere  witli  Fowler 
was  is  before  the  date  of  the  execution  of  the  conti'act  of 
consolidation  which  I  have  just  shown  you  ? 

A.  It  was,  because  I  wanted  to  get  his  opinion  l)efore  I 
would  give  my  consent  to  the  consolidation. 

Q.  Uid  you,  after  those  visits  and  after  the  statements 
that  were  made  to  you  there  as  to  the  character  of  the  ore, 
object  to  or  consent  to  the  proposed  union  of  the  two 
jQ  companies  ? 

Mr.  Collins:  Objected  to  as  irrelevant,  im- 
material and  incompetent. 

The  Court :     I  admit  the  evidence. 

Mr.  Collins :     We  except. 

A.  I  consented  to,  approved  the  union. 
Q.  Did  yon  at  that  time  see  an   outcrop  or  exposure  of 
20  ore  ill  what  was  afterwards  known  as  tlie  Buckwheat  Field 
opening  ? 
A.  I  did. 

Mr.  Collins  :     At  what  time,  Mr.  McCarter  ? 

Mr.  McCarter :  At  the  time  of  those  visits  be- 
fore the  constdidation  contract,  the  summer  of 
1851. 
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Mr.  Collins:     He  did  not  limit  it  to  any  one 
time,  and  I  didn't  exactly  know  what  you    meant. 

Q.  How  was  that  exposed,  or  what  appearance  did  it 
present  to  the  eye  at  that  time  ? 

A.  It  looked  more  like  a  boulder  than  a  vein,  all  that 
was  visible  that  I  could  see  that  way  was  an  outcrop  not 
exceediiiff  I  should  judge  from  30  to  50  tons,  the  rest  was 
all  I)eneatb  the  ground  ;  most  of  the  people  believed  it 
was  a  boulder. 

Q.  AVhat  w:is  the  appeii ranee  of  that  ? 
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A.   It  was  quite  dark. 

Q.  Did  you  tal<e  ain-  sample  of  it  on  eitlier  of  tliose 
visits  ? 

A.  I  tiiiiik  I  took  a  samiile  in  lSo2,  not  1S51,  and  liad  it 
analyzed. 

Q.  Did  you  after  those  interviews  and  either  shortly  be- 
fore or  afterwards  the  consolidation  of  the  two  companies, 
or  the  agreement  for  consolidation,  become  the  purchaser 
of  additional  shares  of  stock  in  the  New  Jersey  Exploring 
&  Mining  Company  i  jq 

Mr  Collins:     Objected  to  as  incompetent,  im- 
material and  irrelevant. 

The  Court :     Objection  overruled. 

My.  Collins:     We  except. 

A.  I  did. 

«^.  Can  you  state  now — 

A.   1  bought  if  of  Samuel  T.  Jones.  20 

Q.  One  minute  please.  Can  you  state  now  what  stock 
you  held  in  each  of  the  companies  and  what  you  acquired 
after  the  summer  of  1851  ? 

Mr.  Collins  :     The  same  objection. 
The  Court  :     The  same  ruling. 

Mr.  Collins:     And  we  except. 

30 

A.  I  don't  know  whether  I  have  got  a  memorandum  so 

that  I  can  give  that  in  detail.  In  the  former  examination 
1  gave  all  that  testimony  about  all  the  stock  I  had,  I  can- 
not tell  it  from  memory  now. 

The  Court :     Is  the  amount  material. 

Mr.  McCartei' :     Yes,  it  is  material,  I  think,  to 
show  how  he  increased  his  iiolding  after  that,  and 
.  akso  the  amount  he  paid  for  it.  ^q 
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Tlio  Coiii't  :     He  s;iid  lie  ditl  increase  it. 

Mr.  MeCarter  :     1  thoiigiit  it  was  better  to  have 
the  accurate  record. 

The  Court :     Have  you  got  it  here? 

Mr.  MeCarter:     I  iiave  it  here  in  the  testimony 

taken  de  bene  esse.     He  was  not  inquired  of   on 

tlie  foi'niertrial  as  to  that,   but  we    took    liis  testi- 

10  niony  de  bene  esse,  he  being  an  old  gentleman  and 

not  expected  to  be  here,  and  I  have  that  here. 

Mr.  Collins:     As  far  as  that  is  concerned,    you 
can  read  from   that. 

Your  Honor  does  not  understand  me  as  waiving 
the  olijection  to  the  immateriality  of  it. 

The  Court :     Oh  no,  certaiidy  not. 

^0  Mr.  MeCarter :     It    is  on    pages  132    and    133, 

and  the  question  was  "  Can  you  tell  us  now  to 
what  extent  you  owned  the  stock  of  either  of  these 
companies,  and  when  your  purchases  were  made? 
A.  You  mean  previous  to  the  consolidation?  Q. 
Y'es,"  and  then  he  said,  "  I  can  produce  the  list 
that  I  have  taken  from  the  books,"  and  he  nar- 
rates here  specifically  as  to  that. 
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Is  it  your  consent  that  I  read  his  evidence. 

Mr.  Collins:     Instead  of  his  testifying   subject 
to  my  objection  and  exception. 


Mr.  MeCarter  :  The  answer  was  "  I  can  pro- 
duce the  list  that  I  have  taken  from  the  books.  I 
tind  I  purchased  the  1^0  shares  of  the  New  Jersey 
Exploring  &  Mining  Company  on  March  5th, 
1851.  On  the  6tli  of  March  I  purchased  another 
100  shares  of  the  same  stock.  On  the  lOtli  of 
.r.  March  I  purchased  another  100   shares.     Do  you 


321 

want  to  know  tlie  prices  I  paid  for  them  ?  Q.  Yes, 
I  would  like  to  have  that?  A.  All  three  of  those 
purehtises  I  paid  $1,675  for  each  100  shares,  that 
was  I  guess  about  twenty  per  cent,  above  par. 
Q.  Par  value  at  what  ?  A.  Twelve  and  a  half, 
and  I  paid  $16.75.  On  April  23d,  I  purchased 
200  shares  for  $3,000,  for  the  200  ;  that  is  at  a  less 
price  than  the  other.  On  Maj  26th,  1S51,  I  pur- 
chased 100  shares  of  Sussex  Zinc  &  Copper  Com- 
pany and  paid  $12.50.  On  June  21st,  1  purchased  jq 
seventj'-five  shares  of  New  Jersey  E.\])loring  tfe 
]\[ining  Company  at  $14.00  a  share.  On  Sep- 
tember 13th,  I  made  a  discount  of  a  note  of 
the  New  Jersey  Exploring  &  Mining  Conipanv 
at  six  months  at  seven  per  cent,  interest  for 
$4-,250,  and  took  in  pledge  850  shares  of  Sussex 
Zinc  Ot  Copper  Mining  &  Manufacturing  Coni- 
jiany,  with  the  option  of  taking  the  stock  at 
$7.  0  a  share  at  any  time  during  the  pendencv 
of  the  loan.  On  February  28th,  1852,  I  pnr-  20 
chased  this  stock  at  $7.00  a  share  and  paid 
back  to  the  New  Jersey  Company  $1,700;  that 
closed  the  transaction  out.  That  was  September 
!3th,  1S51,  I  made  that  loan  and  took  that  stock 
in  pledge.  That  was  the  only  transaction  up  to 
the  time  that  those  two  companies  came  together." 
lie  gave  an  unfinished  sentence  there  which 
has  no  signiticance  and  I  won't  lead  that. 
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Mr.  Collins:     No;  don't  read  that. 

Q.  After  the  execution  of  the  contract  of  the  itli  of  Sep- 
tember, 1851,  the  consolidation  contract  which  has  been 
shown  you,  but  which  has  not  been  offei'ed  in  evidence,  what 
was  done  by  the  two  companies  towards  perfecting  the 
consolidation  besides  the  conveyance  of  the  Mining  prop- 
erty from  the  Sussex  (Company  to  the  New  Jersey  Com- 
]>any  ? 

Mr.  Collins:     Objected    to   as    immaterial,  in- 
CDUipetoiit  anil  irielevant.  4.0 


A.  I  don't  exiicth-  uiidcrstiUKl  wlntt  3'onr  object  is,  wliat 
jou  want  ? 

Q.  I  want  lo  show,  besides  the  conveyance  of  the  niiiientl 
property  on  Mine  Hill,  what  action  was  taken  by  the  two 
companies  to  perfect  that  consolidation,  as  to  their  stock  or 
otherwise  ? 

A.  Tiiey  applied  to  tiie  Legislature  to  increase  tlieir 
capital. 

•jQ  Tiie  Court :     Tliis  witness  does  not  appear   to 

have  been  an  official  of  eitiicr  company,  what  does 
he  know  of  what  the  directors  or  managers,  or 
whatever  tiie  officers  were,  did. 

McCarter:     He  knows,  as  far  as  ids   own  stocic 
was  concerned,  what  lie  did  witii   tiiat. 

Tiie  Coui't:     Yon  miiy  ask  iiiiii  tiiat  question. 

Q.  Yon  were  a  stockiiolder  in  tlie  New  Jersey   Zinc   & 
^0   Copper  Mining  &    Manufacturing    Company'  as  you    have 
stated,  you  i)ouglit  some  of  tliat  stock  ? 
A.  I  bought  some  of  that  stock. 
Q.  "Wliat  did  you  do  witli  that  stock? 

Mr.    Collins:     The    same   obiection,  and    tiie 
same  ruling  and  exception,  I  suppose. 

The  Con  rt :     Yes. 

30       A.  I  clianged  it  off  and    got  stock    of    the    New  Jei'sey 

Exploring  &  Mining  Company  wJien  tiiey  consolidated. 

Q.   Do  you  know  whether  tliat  was  done  generally  ? 

Mr.  Collins :     Same  oltjection,    ruling   and   ex- 
ception. 

A.  That  was  done  generally. 

Tiie  Court :     Is  that  correct,  was  it  tlie  stock  of 
-„  the  New  Jersey  Exploring  &  Mining  Company  ? 


^[r  McCaiter  :  It  \v:ts  tlic  stock  of  tlisit  com- 
pany they  applied  to  the  Lcffishitiire  and  got 
the  name  cliaiiged  and  the  capital  increased,  and 
tiien  they  issued  the  stock  of  tlie  New  Jerse}- 
Company  for  the  stock  of  the  Sussex  Coiiipan}- 
which  was  surrendered,  and  each  stoekiiolder  of 
the  Sussex  Company  got  a  share  of  the  New  Jer- 
sey Zinc  Company's  stock  for  a  share  of  Iiis  stock. 

The  Court:     The  witness  said  tiie  New    Jersey   jo 
Exploring  &  Mining  Company. 

Mr.  McCarter :  Well,  it  was  the  same  com- 
pany, but  it  was  a  different  luune. 

Mr.  Collins:  The  same  ruling  and  exception 
to  that  last  question,  I  presume  ? 


The  Court :     Yes. 
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Q.  What  experience  did  you  have  personall\'  in  tlie 
manufacture  of  zinc  ore  from  Sussex  Count}',  outside  of 
that  whicii  yon  had  or  the  knowledge  which  you  acquired 
of  tiie  operations  of  the  Exploring  &  Mining  Company, 
did  you  afterwards  engage  in  the  manufacture,  yourself? 

A.  I  did  ;  that  was  under  the  Consolidated  Exploriu"- 
&  Mining  Company,  which  was  afterwards  changed  to 
the  Passaic  Zinc  Company;  it  is  now  known  as  the  Pas- 
saic Zinc  Company.     I  was  president  of  that  company. 

Q.  And  when  did  that  company  begin  to  mine  and  man- 
ufacture ore '. 

A.  They  commenced  mining,  I  think,  in  the  month  of 
June,  185-t,  and  before  the  close  of  the  Morris  canal  we 
got  down  sonie  500  tons;  we  had  to  cart  it  to  Woodport 
on  Lake  Ilopatcong,  and  there  we  took  boats  and  went  down 
to  Jei'sey  City,  where  our  works  were  located. 

Q.  That  company  had  erected  works  in  Jersey  Citv  * 

A.  They  hail  erected  works  in  Jersey  City. 

(^.   For  what  purpose  ( 

A.   For  the  pur]ioseof  working  those  ores.  aq 
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Mr.  Collins:  He  docs  not  menu  the  Mine  Hill 
ores. 

Mr.  McCarter:  No;  I  will  correct  that  in  a 
moment;  he  did  nut  mean,  nor  I  either,  Mine 
Hill. 

Mr.  Collins:  That  is  the  reiison  I  took  the 
liberty  of  speaking  of  it. 

Q.  Where  did  the  ore  come  from  that  the  E'assaic  Zinc 
Company  worked  ? 

A.  It  came  from  Sterling  Hill,  the  mine  that  hiy  adjoin- 
ing those  of  the  New  Jersey  Zinc  Company — or  the  New 
Jei-sey  E.\ploringvfe  Mining  Company  it  was  then. 

Q.  Adjoining  on  thesonth? 

A.  Adjoining  on  the  sonth. 

Q.  What  kind  of  ore  did  you  begin  to  work  in  1854  in 
the  works  of  the  Passaic  Zinc  Comj)any  ? 
c,f^  A.  We  commenced  working  on  onr  black  vein  ;  not  on 
the  vein  that  was  a  continnation  of  the  vein  that  the  New 
Jersey  Company  was  working;  we  opened  on  the  back 
vein,  because  it  was  nearly  all  silicate  of  zinc,  ;ind  that  is 
what  we  wanted,  ijistead  of  the  I'ed  oxide. 

Q.  How  did  the  red  oxide  occur  in  that  black  vein  ? 

A.  Thei'e  was  ver^'  little  red  oxide  there;  the  vein  that 
was  in  there,  and  the  records  that  I  have  in  any  way 
showed  that  the  thinnest  part  of  it  was  about  three  feet. 

Q.  The  vein,  or  the  red  oxide? 
n,\       A.  The  red  oxide  was  about  thi'ee   feet  in  width   in   the 
centre  and  tapered  out  to  only  about   twelve  inches  in  the 
eonrse  of  thirty  feet,  and   that  was  the  extent  of  the  i-ed 
oxide  in  that  vein. 

Q.  And  what  was  the  mineral  or  ore  in  the  rest  of  the 
vein  ? 

A.  Tlie  most  of  the  vein  was  very  rich  silicate  of  zinc  ; 
the  red  oxide  was  very  rich,  also,  what  tliei-e  was  of  it,  but 
it  was  very  small  in  quantity. 

Q.  About  what  were  the   dimensions  of  the  wlK)le   vein 
40  including  the  red  oxide  ? 
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A.  Well,  I  slioukl  think  — I  never  measured  it — I  have 
seen  it  a  great  many  times — 1  siionld  imagine  it  was  twelve 
or  fifteen  feet  wide. 

Q.  And  did  it  extend  across  the  whole  of  your  property? 

A.  Oh,  no. 

Q.   How  long  was  it  ? 

A.  Well,  it  wasn't  very  long.  This  rich  part  of  tiie 
vein,  I  don't  suppose — that  we  worked  on,  was  not  exceed- 
ing seventy-five  feet  in  length. 

Q.  Now,  did  that  correspond  with,  or  was  it  a  continna-  jq 
tion   of   any  vein   on   the  adjoining  property  of   the  New 
Jersey    Exploring  &    Mining  Company — the  New  .Jersey 
Zinc  Company  ? 

A.  Not  that  I  am  aware  of. 

Q.  It  was  no  part  of  the  continuation  of  the  vein  of  the 
New  Jersey  Ex])loring  &  Mining  Company  ? 

A.  No  ;  on  the  contrary,  on  our  property  to  the   nortii- 
east  the  vein  pitched   ver^-  steep,  neai'ly  perpendicular;  if 
it  continued   in    that  direction   it  never  would  get  on   the 
New  Jersey  propeity,  because   the  New  Jersey  property  20 
was  probably  150  feet  off,  possibly  more. 

Q.  You  said  liefore — I  think  you  said  that  before  you 
entered  upon  the  manufacture  of  zinc  for  the  Passaic  Zinc 
Company,  you  had  been  sales  agent  of  the  New  Jersey 
Zinc  Company — the  New  Jersey  Exploring  &  Mining 
Company-? 

A.  I  was. 

Q.  What  had  you  to  do  with  the — what  was  the  nature 
of  your  employment,  or  what  was  the  character  of  your 
business  in  connection  with  that  agency?  3O 

A.  Well,  Manning  &  Squier  was  appointed  sales  agents 
in  tiie  month  of  January,  1852,  in  charge  of  their  sales, 
mining  and  manufacturing. 

Q.  Was  the  firm  of  Manning  &  Squier  a  firm  of  which 
yon  were  a  member  ? 

A.   I  was. 

Q.  What  part  did  you  personally  take  in  the  business  of 
that  firm  in  connnection  with  the  manufacture  of  the  ore 
and  sale  of  its  products  ? 

A.  Well,  Maiming  took  charge  of  the  financial  part  and  4.0 
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the  sales  depai'tiiieiit,  and  I    look  imire  particularly    cliarge 
of  the  manufacturing  and  mining  department. 

Q.  How  much  attention  did  jou  give  to  that;  or  how 
mu(!h  of  your  time  did  you  devote  to  that  business  ? 

A.  On  the  mining  1  did  not  spend  a  very  great  deal  of 
time,  but  on  the  manufacturing  department  1  spent  a  gn;at 
deal  of  time. 

Q.  Please  state  what  you  mean  by  spending  time  on  the 
manufacturing  department  ? 
jQ  A.  I  visited  the  works,  saw  how  they  were  operated, 
gave  directions  to  the  superintendent  where  I  thought  it 
was  necessary,  gave  directions  what  I  wanted  manufact- 
ured, the  kind  of  ores  to  be  used,  &v. 

Q.  How  long  did  that  agency  continue? 

A.  Continued  for  two  years  about. 

Q.  Do  vou  remember  when  it  ceased  ? 

A.  It  ceased,  I  think,  in  the  month  of  December,  a  little 
before  January,  1855. 

Q.  Who  succeeded  Maiming  &  Squiei'  in  the  agency  for 
oQ  the  New  Jersey  Zinc  Company  ? 

A.  Henry  Aitken  &  Co. 

Q.  Was  he  the  gentleman  who  was  here  this  morning? 

A.  Henry   Aitken  ;  yes. 

Q.  Did  yon,  by  that  experience,  acquire  aequaintance 
with  and  a  knowledge  of  the  ores  that  wei'c  worked  by  the 
New  Jersej'  Zinc  Company  ? 

A.  I  did. 

Q.  After  you  began  to  work  for  the   Passaic    Company, 
please  desciibe  your  experience  in  working  the  ore? 
30       A.   You  mean  while  I  was    with    the  New   Jersey  Zinc 
Company  ? 

Q.  No,  after  you  began  to  work  for  the  Passaic  Com- 
pany ;  you  have  said  that  you  began  in  June,  ISS-t  ? 

A.  Our  works  were  not  finished  until,  I  think,  in  the 
month  of  April  or  May,  1855.  We  then  first,  after  having 
our  buildings  all  erected,  we  put  up  a  reverbratory  furnace 
to  work  these  ores  in.  1  objected  to  putting  up  the  rever- 
bratory furnace,  but  Samuel  T.  Jones,  who  was  a  large 
stockholder,  insisted  upon  it,  and  I  gave  way  to  him  ;  but  we 
4Q   worked  those  fui'naces  only  about  six  weeks  ;  they    proved 


to  1)6  a  perfect  failure.  We  then  put  up  wliat  we  called  the 
Burrows  furnace,  which  is  now  known  as  the  Wetherill 
furnace,  and  have  worked  those  furnaces  ever  since. 

Q.  How  was  the  ore  delivered  at  your  works? 

A.   It  was  delivered  by  the  Morris  canal. 

Q.   And  how  was  it  ojot  from  the  boats  out  to  the  works? 

A.  The  Morris  canal  lay  adjoining,  rifjlit  past  our  works, 
and  it  was  taken  out  of  the  boats  at  that  time  by  wheel- 
barrows, and  shortly  afterwards  taken  out  by  machinery. 

Q.  And  where  was  it  dumped,  or  located  on  your  works?  jq 

A.  Where  was  it  what  ? 

Q.  Where  was  it  pumped,  or  located,  after  you  took  it 
out  of  the  boats  ? 

A.  It  was  located  near  to  our  crushing  apparatus. 

Q.  On  the  ground  ? 

A.  Yes;  we  had  seven  acres  of  ground  there  at  Jersey 
City. 

Q  Before  it  was  worked,  was  it  subjected  to  any  process 
of  culling  or  separation  ? 

A.  Not  at  all — at  our  first  working?  20 

Q.   les  ^ 

A.  We  worked  it  just  as  we  received  it. 

Q.  Just  as  it  came  from  the  mines  ? 

A.  Just  as  it  came  from  the  mines. 

Q.  Now,  just  describe  the  process  i)y  which  tiiat  ore  was 
worked  ? 

A.  It  was  broken  up — 

Mr.  Collins:     Objected    to  on  the  ground    that 
tlie  Wetherill  furnace  is  a  new  invention  of  1854,  30 
already  pi'oved  in  the  case,   and  therefore  not  rel- 
evant to  any  issue  as  to  what   was    practicable    in 

1848. 

Mr.  T.  N.  McCarter :  Whether  it  was  a  new 
invention,  and  whether  entitled  to  the  dignity  and 
iionor  my  friend  bestows  upon  it,  is  a  question  for 
the  jury,  after  tlie  evidence  is  all  in. 

The  Court:     I  understand    the  drift  of  the  tes-  40 
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timoiiy  to  be  that  the  process  was  substantially  tlie 
same;  they  perfected  and  worked  an  economical 
improvement.  I  mean  there  is  evidence  from 
which  that  can  be  inferred,  and  in  that  view  I 
tliink  this  evidence  is  admissible. 

Mr.  Collins:     I  except. 

The  Couit :     It  is  a  little  remote,  too,  but  it  is 
not  objected  to  on  that  score. 

Mr.  Collins:     Well,  I  do  add  that  objection  ;  I 
have   made  that  objection  several  times,  however. 

The  Coni-t :     I  adhere  to  the  ruling. 
Mr.  Collins:     I  take  an  exception. 

Q.  Before  you  commenced  working  for  the  Passaic  Com- 
pany, and  while  you  continued  your  connection  with  the 
New  Jersey  Zinc  Company,  what  kind  of  furnace  did  the 
New  Jersey  Zinc  Company  use? 

A.  They  were  furnaces  called  the  '•  muffle  furnace," 
where  the  flames  from  a  fire  blast  passed  over  the  muffle, 
and  under  it  that  way,  and  the  ore  was  put  inside  of  that 
muffle,  and  there  was  iieat  enough — 

Mr.  McCarter:     I  'hiidv  the  witness  has  already 
described  that. 

Mr.  Collins  :     He  did. 
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Q.  Now,  did  the  New  Jersey  Zinc  Company  contitiuo  to 
use  those  muffle  fui-naces  until  you  left  them  ? 

A.  They  did,  and  some  time  after. 

Q.  Do  you  know  how  long  afterward  ? 

A.  I  think  the  Passa,ie  Company  have  been  using  them 
— the  Burrows  or  Wetherill  furnace — I  don't  know,  pretty 
niuh  a  year  before  the  Zinc  Company  used  the  Wethei-ill 
furnace. 

Q.  Did  all  the  product  whiiili  the  New  Jersey  Zinc  Com- 
jr,   pauy  derived  from  their  ore  come  from  working  the  muffle 
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fiiiiiac.e,  until  tliey  resorted  to  tiie  liiirrows  furnace? 

A.  Yes,  tliey  did — oxide  of  zinc. 

(qj.  Was  tliat  process  successful  ? 

A.   It  was  successful. 

Q.  Do  you  know  how  it  succeeded  in  -^fcttitigouttlie  pro- 
duct, as  to  quantity,  by  the  use  of  the  muffle  furnace  ? 

A.  1  think  the  yield  was  quite  as  good,  sometimes  better, 
than  it  was  with  the  Whetherill  furnace;  it  required  more 
coal,  a  larger  consumption  of  coal. 

Q.   After  the   New  Jersey  Zinc  Company  had  begun  to   jq 
use  the  Burrows  or  Wetherill  furnace,  did  they  again  revei-t 
to  the  use  of  the  muffle  furnaces? 

A.  They  did  ;  at  the  time  that  there  was  a  suit  against 
them  by  Mr.  Wetherill  for  the  use  of  his  patent,  they  used 
it  for — I  don't  know  how  long  ;  I  think  a  year  or  two  ;  it 
may  have  been  more  or  less. 

Q.  And  during  that  period  tliey  did  not  use  the  Buriows 
or  Wetherill  furnace? 

A.  Did  not  use  it  all  ;  they  went  back  to  the  muffle  fur- 
nace. 20 

Q.  They  resumed  the  use  of   the  muffle  furnace? 

A.  The  muffle  furnace,  with  an  improvement  on  it;  that 
is,  part  of  the  blast;  they  opened  the  muffle,  besides  heating 
it  on  the  outside  ;  they  allowed  part  of  the  blast  to  go  into 
the  uiuffle  and  heat  the  ore  in  there,  and  they  found  that  an 
iuiprovement ;  made  the  zinc  cheaper,  and  got  better  qual- 
ity, too. 

Q.  How  did  that  process  differ  from  what  is  called  the 
Wetherill  process? 

A.  Well,  the  Wetherill  process  was  by  making  a  species  gQ 
of  oven,  with  the  Mre  on  perforated  grate  bars,  and  an  ash 
])it  beneath,  wherein  a  forced  blast  was  put  in,  and  the  ore 
was  placed  on  those  bars,  enough  for  the  bed  coal,  and  then 
ore  and  coal  mixed  was  put  on  top  of  that  to  make  a  chai'ge  ; 
the  blast  was  put  on,  and  it  was  worked  a  certain  number 
of  hours,  until  they  got  all  the  zinc  they  could  out  of  it — 
became  too  cold — when  they  took  out  the  slag,  leaving 
enough  tire  on  the  bars  so  as  to  ignite  the  next  charge  :  that 
was  repeated  over  and  over  again;  tiiose  charges  in  those 
days,  1  think,  were   run   about   six  hours — four  charges  in    40 
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twenty-four  liours. 

Q.  Now,  to  get  back,  Mr.  Sqnier,  to  the  process  by  which 
you  said  your  Passaic  Company  worked  the  ore  wliich  was 
brought  to  your  works.  You  said  it  was  unloaded  on  tiie 
grouud  aud  dumped  at  a  place  near  the  crusiiing  works? 

A.  Yes. 

Q.  Tlieu  what  was  done  with  it? 

A.  It  was  broken  up  by  a  sledge  hammer  to  a  small 
enough  size  to  go  through  Cornish  rolls  ;  it  was  put  through 
10  Cornish  rolls,  which  crushed  it  up  quite  fine,  and  it  was 
taken  from  those  rolls  by  elevators,  wliich  dumped  it  into 
revolving  screens — wire  screens  of  small  mesh,  and  all  that 
was  tine  enough  to  go  through  those  screens  was  ready  to 
go  to  the  furnace;  that  which  was  too  coarse  was  thrown 
out  aud  had  to  go  tlirough  the  rolls  again ;  tliat  is  the  pre- 
paring of  the  ore. 

Q.  Well,  after  that  ? 

A.  After  that  it  was  put  upon  the  bars  the  same  way  as 

1   described    for   the  Wetherill  process,   and  the  zinc  was 

20   exhausted  out  of  the  furnace  and  passed  into  the  bag  room. 

Q.  At  the  time  you  commenced  working  with  the  Passaic 
Company  you  spoke  of  your  back  vein,  and  you  described 
its  dimensions,  and  what  it  contained.  Did  the  Passaic 
Company  have  another  vein  also  on  tlieir  territory  at  Ster- 
ling Hill? 

A.  They  had  a  front  vein,  which  was  a  continuation  of 
the  New  Jersey  Zinc  Company's  vein. 

Q.  Wlien  you  commenced  working  there,  from  which  of 
those  veins  did  you  commence? 
30       A.  I  connnenced  on  the  back  vein. 

Q.  Why? 

A.  There  was  silicate  there. 

Q.  Was  that  the  reason  you  commenced  there,  because 
it  was  a  silicate  vein  ? 

A.   Because  it  was  silicate  ore,  and  not  red  oxide. 

Q.  What  led  you  to  select  tiiat  kind  of  ore  to  work  in 
your  furnace  ? 

A.   Because,   during  the   time  that  I  was  sales  agent,  to- 
gether with    Mr.  Manning,  of  the  New  Jerse3'  Zinc  Coni- 
40   paiijj  1  visited  their  works  a  great  many  times  to  view  the 
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opuratioii  of  tlieir  making  oxide  of  zinc  ;  tlie  vein  the}-  were 
openiiio'  tiiun  was  red  oxide;  there  were  crystals  of  frank- 
linite  scattered  tiirougli  it,  like  plums  in  pudding — silicate 
of  zinc,  with  crystals  scattered  through  them  ;  sometimes 
we  would  work  this  furnace  with  red  oxide  of  zinc,  with 
franklinite  in  it,  and  we  would  have  samples  of  that  kind  ; 
I  wanted  the  superintendent  to  try  the  silicate  of  zinc  with 
crystals  of  franklinite  in,  and  we  selected  out  some  of  that 
and  tried  tliat;  I  was  surprised  to  find  that  it  made  a  very 
much  superior  quality  of  oxide,  and  the  yield  was  appar-  jq 
ently  the  same  ;  tiierefore,  with  that  information  that  I  got, 
when  the  other  company  was  started  I  wanted  to  start  on 
silicate  of  zinc. 

Q.  You  have  spoken  of  a  furnace  called  the  Burrows — 
who  was  Rni'rows? 

A.  He  w;i6  a  person  tliat  was  in  the  employ  of  the  New 
Jersey  Exploring   &    Mining  Company,  and   he  got   their 
permission  to  put  up  a  small  apparatus  there  and  test  their 
ores  ;  it  was  given  to  him,  and  he  had  bars  that  he  put  the  20 
zinc  on  same  as  they  do  in  the  Wetherill  furnace. 

Q.  Yes. 

A.  But  the  form  of  the  furnace  was  a  little  bit  different. 
He  tried  it  a  short  time,  and  people  went  there  and  looked 
at  it ;  I  did  not  go  and  look  at  it  at  that  time  ;  I  was  not 
there. 

By  Mr.  Collins : 

Q.  Then  this,  1  take  it,  is  hearsay? 

A.  Eh?  30 

Q.  Then  this.  I  take  it,  is  hearsay? 

A.  Eh  i 

Mr.  Collins:     Well,  1  think  it  is  objectionable. 

The  Court :     It  would  seem  as  if  he  did  not  see 
it.     You  may  discover  whether  he  did. 

Fxtriher  direct  : 

Q.  You  did  iKit  see  the  Burrows  furnace?  40 
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A.   I  (iid  not  see  it  ;it  that  time. 

Q.  Wliat  kiiowledffe  luive  yoii  of  its  constrnctioii  or 
character  ? 

A.  Well,  I  had  it  from  the  New  Jersey  Zinc  Company's 
superintendent,  Kiciiard  Jones,  and  I  saw  a  model  of  the 
furnace  that  Mr.  Burrows  made,  so  I  knew  tlie  form  of  it, 
and  showed  it  to  me  ;  he  worked  it  only  a  short  time. 

Q.  How  did  it  compare  in  appearance,  in  result  and 
effect  with  what  is  called  the  Wetherill  furnace? 

Mr.  Collins:     Objected  to  as  irrelevant. 

The  Court:  It  does  not  appear  he  used  what 
is  called  a  Jjurrows  furnace,  as  I  understand  it. 

Mr.  Collins  :     But  afterwards  the  AVetherill. 

Mr.  McCarter  :  I  want  to  know  wliat  he  means 
by  calling  it  at  one  time  the  Buri'ows  furnace, 
and  then  the  Wetherill. 

The  Court:  Find  out  whieii  he  used  in  the 
Passaic  Company. 


Q.   Wliat  did  you  use  in  the  Passaic  Company? 

A.  The  present  form  of  the  Wethei'ill  furnace? 

Q.  You  saw  the  model  of  the  Burious  furnace? 

A.  I  saw  the  model. 

Q.  How  did  the   present  form  of  tlie  Wetherill  furnace 
vary  or  differ  fi'om  the  Burrows  furnace? 
QQ       A.  Well,  the  Wetherill  was   much   superior,  in    mode — 
shape. 

Q.  Do  you  know  whether  Burrows  had  a  contest  in  the 
patent  office  witli  Wetlierill,  as  to  the  oi'igin  of  the  inven- 
tion ? 

A.  He  made  over  his  invention  to  me. 

Q.  Yes? 

A.  When   Mr.  Wetherill   applied   for  a  patent,  told   me 
I    might  have  it;    all   he   wanted   was    the    honor  of   the 
thing  ;  he  says,  "  I  am  too  poor  ;   I  can't  keep  up  a  contest 
^Q  in  the  courts." 
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Q.  Well,  wliat  did  j'oii  do? 

A.  Well,  I  made  aiTaiigements  with  the  New  Jersey 
JVIiiiirif^  &  Exploring  Coinpaiiy  for  them  to  contest  the 
matter  in  the  cuui'ts  and  made  over  all  my  rigiits  to  them, 
for  the  patent ;  I  had  reserved  nothing  for  myself,  didn't 
want  it ;  I  was  acting  for  their  benefit. 

Q.  Do  you  know  wlietiier  a  patent  was  finally  obtained 
for  the  Eurrows  process  as  against  the  Wetjieriil   process? 

A.  For  the  Wetherill  process  there  was,  but  not  for  the 
Burrows.  10 

Q.  Not  the  Burrows? 

A.  No. 

Q.  That  is,  Wetherill  came  out  ahead  in  the  contest  ? 

A.  Yes,  sir. 

Q.  When  you  began  to  use  the  Wetherill  furnace,  what 
was  your  experience  as  to  its  working,  first  ? 

A.  Of  its  working  ? 

Q.  Yes. 

A.  The  first  experience  that  we — the  furnace  put  up 
that  way  didn't  appear  to  work  satisfactorily.  20 

Q.  What  was  the  matter  ? 

A.  Well,  I  don't  know  ;  didn't  appear  to  work  satisfac- 
torily, and  there  was  some  parties  in  the  employ  of  the 
New  Jersey  Zinc  Compan}*  proposed  then  having  the  grate 
bars  as  they  are  now,  perforated  grate  bars,  and  tliere  was 
two  or  three  more  furnaces  put  up  with  perforated  grate 
bars,  and  then  it  worked  satisfactorily. 

Q.  What  was  the  difficulty  with  the  furnace  in  the  first 
working;  what  effect  did  it  produce? 

A.  I  don't  know  exactly  what  tlie  difficulty  was.  30 

Q.  Do  you  remember  whether  the  heat  was  too  great 
and  whether,  when  you  used  pure  silicate,  it  ran  to  slag? 

Mr.  Collins  :     Don't  lead. 

A.   I  don't  know  exactly  what  the  difficulty  w;is. 
Q.   Did  the  charge  from   the  silicate   run   into  the  slag 
when  you  used  the  mutffe  furnace? 
A.  It  did  not. 
(i.  Wiiat  was  the  effect  when  you  used  pure  silicate   of  ^q 
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zinc  ill  the  Wetheril!  furnace  at  first  ? 

Mr.  Collins  :     I  object  ;  he  has  not  said  that. 

A.  Well,  it  was  not  pnro  silicate  of  zinc;  it  was  silicate 
ore  ;  that  is,  silicate  of  zinc  witli  crystals  of  franklinite 
scattered  through  it. 

Q.    What  was  the  first  effect  of  using  that  ore  ? 

A.   Wlien  it  was  very  largely'  silicate  it  slagged  too  quick 
iQ  and  you  could  not  get  a  good  yield  out  of  it;  it  ran  to  slag 
and  stopped    up  the  holes   in   the   bai's,  so  that  the    l)hist 
could  not  get  through  ;  it  was  a  very  poor  yield. 

Q.   How  did  you  obviate  that  ? 

A.  1  obviated  that  by  using  some  of  the  Passaic  ores 
that  had  limestone  mixed  with  it. 

Q.  What  was  the  effect  of  that  change  ? 

A.  The  effect  of  that  was  that  it  did   not  rnn   into    tlie 
slag  so  soon,  and  the  ore  got  properly  reduced   and  worked 
very  satisfactorily. 
2Q        Q.   How  did  you  aceonnt  for  that,   in   connection    with 
the  presence  of  lime  in  the  ore? 

A.  The  lime  acted  as  a  flux,  released  the  zinc  from  the 
silicate. 

Q.  Y  s? 

A.  And  the  lime  prevented  its  slagging  so  quick. 

Q.  Had  yon  ever  before  known  of  the  use  of  lime  as  a 
flux  ? 

A.  I  had  with  iron   ores,   in   working  iron   ores ;    never 
knew  it  used  before  in  zinc  ores. 
30       Q-  What  was  the  result  of  that  experiment  and  discovery 
as  to  your  mode  of  working  thereafter? 

A.  I  worked  that  way  ever  since;  forty  or  fifty  years 
pretty  nigh. 

Q.  How  do  you  mix  the  ores  now,  and  manage  in  regard 
to  lime  or  flux  ? 

A.  Well,  we  have  our  ores  separated  ;  if  we  have  very  I'icli 

silicate  ores  they  bring  them  down  to  the  works  and  .  they 

are  piled  by  themselves,   if    we  have    any    red    oxide    we 

locate  that  by  itself,  and  if  we  have  any   lean   ores,   either 

40  red  oxide  or  silicate  of  zinc,   we   pile    them    by    ourselves. 
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Tlieii  wlien  we  make  np  a  charijo  we  take  some  of  tlie  rich 
silicate  and  enough  of  the  lean  ores  witli  lime  in  them,  to 
make  a  proper  flnx  ;  sometimes  we  put  some  of  tlie  red 
oxide  in.  We  have  learned  from  experience  what  is  the 
best  mode  of  working  them. 

Q.  Can  you  tell  what  percentage  of  oxide  of  zinc   yon 
got  from  the  ore  in  your  eai'ly  workings? 

Mr.    Collins:       Same    oljjection     as     to     like 
questions  to  other  witnesses.  1q 

The  Court  :     I  will  permit  the  (juestion. 
Mr.  Collins:     Exception. 

A.   Do  you  mean  from  our  hack  vein  there  ? 

g.  Yes"? 

A.  We  used  to  get  over  forty  per  cent,  yield,  frequently 
the  first  ore  worked  1  think  sometimes  we  made,  got,  nearly 
forty-five;  the  ore  was  very  rich,  after  we  added  the  lime  20 
to  it ;  never  seen  any  such  ore  since. 

Q.  In  your  old  operations  did  you  make  speigeleisen  ? 

A.  No,  sir. 

Q.  What  did  yon  do  with  the  slag? 

A.  We   have  been   making  .speigeleisen,  I    suppose,  foi- 
eight  or  nine  years. 

Q.   Yes,  but  before  that  ( 

A.  Making  it  from  the  slag  that  we  had  accumulated. 

Q.  But    before   you    commenced    making    speigelei-sen, 
what  did  you  do  with  the  slag  then  ?  3q 

A.  Well,  we  sold  ;  I  think  we  sold  about  twenty  thousand 
tons  of  it  to  the  Bethlehem  Iron  Company  ;  they  worked  it. 

Q.  W^as  that  all  yon  had  ? 

A.  Oh  no,  we  had  had  one   hundred  and  fifty  thousand 
tons  of  it,  I  suppose,  piled  up. 

Q.  Where? 

A.  Jersey  City. 

Q.  On  your  works  grounds? 

A.   Yes,  sir;  had  to  buy  land  to  pile  it  on,  to  get  room, 
until  we  put  up  our  spcigle  furnace,   then   we  shipped   it   40 
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down  to  H;iclceiisiiok  meadows  to  our  speigle   fiiruace,   and 
we  i-educed  the  henp. 

Q.  Ill  working  tlie  speigeleiseii  do  you  make  use  of  lime 
also  as  a  flux  for  that  work  ? 

A.  Yes,  sir  ;  a  different  kind  of  liiie  ;  used  magnesia 
lime. 

Q.  Tlien  you  didn't  use  for  that  flux  tlie  lime  found  in 
your  lean  ore  ? 

A.  That  was  nearly   all   of   it;    almost   pure    lime   with 
iQ  very  little  magnesia. 

Q.  Tluit  is  the  lime  in  the  ore  ? 

A.   In  the  ore. 

Q.  But  the  lime  you  used  for  this,  was  magnesia  lime. 
Where  did  3'ou  get  it  ? 

A.  Oh,  we  honght  it  from  a  man  up  herein  Morristown, 
I  think,  he  sent  it  down  on  the  Central  railroad,  sends  it 
down  there. 

Q.   Do  you   reniemher   when    Mi'.   Trotter  was  working 
on  Mine  Hill  mining  ore;  Charles  Trotter? 
20       A.  Yes. 

Q.  Can  you  tell  where  he  worked  ? 

A.   Where  Mr.  Trotter  worked  there? 

Q.  Yes? 

A.  He  worked  at  what  is  called  the  Ding  Dong  shaft, 
the  time  that  I  was  there  to  see  it  ? 

Q.  Look  at  this  map? 

A.  Well,  I  don't  see  any  Ding  Dong  shaft,  oh  yes,  that 
is  it  (indicating). 

Q.  Does  that    represent   the    point    where    Trotter  was 
30   doing  mining? 

A.  That  is  the  place  where  he  was  mining. 

Q.  Did  you  use  any  of  that  ore  from  the    Trotter    mine? 

A.  Yes,  sir  ;  the  Passaic  Company. 

Q.  1  mean  the  Passaic  Company. 

A.  The  Passaic  Company  bought  live  thousand  tons;  I 
think  he  had,  well,  a  good  deal  he  had  mined,  and  the 
balance  was  mined  afterwards  and  delivered  ;  all  delivered. 

Q.  The  part  that  was  mined  afterwards,  was  mined  after 
you  had  contracted  to  buy  it  ? 
40       A.  Yes. 
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Q.  And  some  was  mined  before  yon  made  tiie  (iontract  ? 

A.  Yes,  sir;  some  was  mined  tliere  and  piled  up. 

Q.   Did  you  liave  a  written  contract  with  Mr.  Trotter? 

A.  Yes,  sij'. 

Q.  About  it  ? 

A.  Yes,  sir. 

Q.  Before  von  made  the  written  contract,  did  you  go  and 
inspect  the  ore  whicli  Mr.  Ti'otter  liad  to  sell  ? 

A.  I  went  tliere  and  inspected  the  ore  first  before  I  made 
tlie  contract.  -iq 

Q.  Where  did  you  find  it? 

A.  1  found  it  piled  u])  near  the  shaft  where  it  was  taken 
out ;  a  large  pile  of  it. 

Q.   Did  you  examine  it  ? 

A.  I  did  examine  it  very  carefully. 

Q.  What  kind  of  ore  was  it? 

Mr.  Collins  :     Same  objection  and  exception. 


A.  Most  of  it  was  silicate  of  zinc. 

Q.  Most  of  it,  you  say  ;  and  the  other  ? 

A.  Well,  there  was  a  little  sprinkling  in  it  there  of  very 
bhick  ore  that  looked  to  me  like  franklinite. 

Q.  Did  your  contract  with  him  include  the  purchase  of 
that  black  ore? 

A.  Not  at  all ;  I  told  him  1  would  not  have  the  black 
ore;  that  I  would  purchase  the  silicate  ore  from  him  at  the 
price  we  agreed  upon  ;  when  he  sent  it  down  he  must  ex- 
clude all  that  black  ore. 

Q.  Now,  it  lips  been  show  that  the  outcrop  and  exposed 
surface  of  that  ore,  before  it  was  broken  into,  was  all  black 
from  weathering. 

Mr.    Collins  :     Dark,  not  exactly  black. 

Q.  Well,  dark  from  weathering.  Was  this  black  ore, 
which  you  found  in  this  heap,  was  its  color  due  to  weather- 
ing? 

A.  Not  at  all. 

Q.  AVhy  do  you  say  that? 

A.  Why,  because  it  had    been    mined    there  freshly  ;    I 
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knew  it  could  not  Imve  changed  color. 

Q.  Yes,  it  was  fresh  mined  ore,  was  it? 

A.  Yes,  sir  ;  it  was  fresh  mined  ore. 

Q.  Look  at  this  sample  marked  Pierce  No.  fi,   and  see  if 
that  resembles  the  black  ore  of  which  you  iiave  spoken  ? 

A    Yes,  it  resembles  it  very  closely. 

Q.  And  that  is  the  ore  you  said  you  did  not  want  ? 

A.  That  is  the  ore  I  did  not  want. 

Q.  What  was  the  date  of  3'our  purchase  of  product  ? 
jQ       A.  I  can't  tell  the  date  now  ;  the  date  is  in  the  old — 

Q.  Have  yon  got  a  memoi'andum  by  which  you  can  tell 
the  date'i 

Mr.  McCarter:  We  have  the  original  contract 
somewhere.  1  think  when  Mr.  Squier  was  e.K- 
aniined  before,  the  original  was  not  present  and 
we  used  a  copy  which  Mr.  Heckscher  furnished — 
my  son  has  the  original — will  you  produce  it  now, 
gentlemen  ? 

20 

Mr.  Collins  :     Yes,  sir,  we  have  a  duplicate. 

The  Court:  1  suppose  the  only  point  is  to  iix 
the  time  '( 

Mr.  McCarter:  No,  I  want  to  show  what  the 
contract  was. 

Q.   While  they  are  looking  for  that,  did  Mr.  Trotter  want 
vou  to  buy  the  black  ore  ? 
30  '    A.  He  did. 

Q.  Did  you  agree  to  it  ? 

A.  1  did  not,  but  1 — 

Q.  Just  wait  a  moment  now,   we   will  show  you  the  con- 
tract ;  see  if  you  recognize  it  ? 

Mr.    Collins:     Does  he  recognize  it ? 

Mr.  McCarter :    I  iiave  not  shown  it  to  him  yet. 

40       Q-   t>'J  you  take  any  means  of   ascertaining  tlie  appear. 
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ance  of  tliis  black  ure  in  the  initie? 

A.  I  did. 

Q.  What  means  did  you  take  ? 

A.  I  wi'ote  to  the  Passaic  Company's  superintendent  to 
go  tiiere  and  go  down  in  the  mine  and  exaiidne  tliis  bhick 
ore. 

Q.  Wiiat  was  his  name  ? 

A.  T.  \.  Marshall. 

Q.  Timothy  Marshall? 

A.  Yes,  sir;  Timothy  Marshall.  jq 

Q.   Did  you  get  any  return  or  reply  from  hiin  '. 

A.  lie  went  down  and  examined  it. 

Mr.  Parker  :     Oh,  we  object. 

Mr.  Collins:     If  he  sent  him  a  sample — 

Q.  Did  he  send  yon  a  sample  ? 
A.  Yes,  sir;  he  sent  me  two  samples  of  what  he — 
Q.  And  how  did  they  compare  in   appearance    with  the 
black  specimen — 

Mr.  Collins  :  We  object.  They  were  produced 
in  New  York. 

A.  Very  much  the  same  as  this. 

Mr.  McCarter:  By  some  accident,  all  the  sam- 
ples Mr.  S(iuier  produced  were  left  in  New  York. 

Mr.  Collins:     I  don't  care  about    this    answer;  30 
1  understand  they  will  be  produced. 

Mr.  McCarter:  They  will  be  produced  if  he  is 
here  when  we  come  again — anyway,  if  you  want 
them,  because  we  desire  them. 

Q.  Now,  I  show  you,  Mr.  Squire,  a  paper  which  yon  will 
please  look  at  and  state  what  it  is  ? 

A.  That  is  the  contract  for  the  5,000  tons,  and  it  is 
signed  by  William  iicynolds  P>rowii,   president  of  the  Pas-  40 
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saic  Coinpaii}',  and  Cliui-les  W.  Trotter;  I  recognize  the  sig 
nature  of  William  E.e}'nolds  Brown. 

Q.  Who  is  the  witness? 

A.  Charles  B.  Squier,  my  son. 

Q.  Is  he  yonr  son,  is  lie  here? 

Mr.  Collins  :     We  will  admit  the  signature. 
Mr.   MeCarter :     I    will    read    this   agreement. 

'•This  agreement,  made  May  1st,  1887,  between  the 
Passaic  Zinc  Company  and  Charles  W.  Trotter.  Charles 
W.  Trotter  agrees  to  see  and  the  Passaic  Zinc  Company 
agrees  to  buy  live  thousand  tons  of  '  franklinite  ore'  from 
the  ore  mined  or  to  be  mined  on  the  premises  leased  to  said 
Trotter  by  James  L.  Curtis,  April  10th,  A.  D.,  1879,  said 
ore  to  be  delivered  on  board  the  railroad  cars  of  the  New 
York,  Susquehanna  &  Western  Railroad  Company  at 
Franklin,  Sussex  County,  New  Jersey,  or  at  the  switch 
near  the  Hamburg  load. 

;,r.  "  The  price  of  said  ore  shall  be  four  dollars  and  tifty  cents 
($l-.50)  a  gross  ton  for  all  ore  of  which  the  sample 
shall  assay,  thirty-two  (32)  per  cent,  of  oxide  of  zinc,  and 
forty-four  (44)  cents  siiall  be  added  to,  or  8ui)tracted  from 
said  price  for  each  per  cent,  that  said  assay  luns  above  or 
below  thirty-two  (32)  per  cent. 

"  No  ore  assaying  less  than  twe?ity-six  (26)  per  cent, 
shall  be  shipped. 

"The  weights  given  by  the  railroad  shall  be  accepted  by 
both  parties  as  the  weight  of  the  ore  shipped. 

oi)  "Ore  shall  be  shipped  and  taken  away  under  the  contract, 
at  the  rate  of  at  least  four  hundred  (40U)  tons  a  month,  un- 
less legal  obstructions  prevent. 

"  Ore  shall  be  paid  for  after  being  received  at  the  works 
of  the  Passaic  Zinc  Company  at  Jersey  City,  on  the  tifteenth 
(15th)  day  of  each  month,  for  the  shipments  of  the  pre- 
vious month. 

"  Sampling  and  assay  shall  be  done  in  the  best  manner  by 
the  Passaic  Zinc  Company  at  their  expense,  under  the  di- 
rection of  Dr.  Gideon  E.  Moore. 

AQ       "  After  twelve  hundred  (1,200)  tons  shall  be    taken,    the 
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Passaic  Company  may,  in  tlieir  option,  cancel  this  contract, 
tliey  paying  for  all  ore  delivered  before   sneli    cancellation. 

"  Ores  shall  be  shipped  in  as  large  lots  as  the  railroad  will 
furnish  cars  for. 

"  This  iigreenient  shall  be  binding  upon  the  heirs,  ex- 
ecutors, successors  and  assigns  of  the  respective  parties 
hereto. 

"  In  witness  whereof,  the  parties  hereto  have  signed  these 
presents  this  twentieth  day  of  May,  A.  D.,  1887. 

PASSAIC  ZINC  COMPANY, 

By  Wm.  Reynolds  Brown, 

President, 

CHARLES  W.  TROTTER." 
In  the  presence  of 

Charles  B.  Squier. 

Q.  Was  that  the  contract  under  which  the  Trotter  ore 
was  delivered  ?  ^^ 

A.  It  was. 

Q.  There  is  a  proviso  here  that  ore  shall  be  shipped  at 
the  rate  of  400  tons  per  month,  unless  legal  obstructions 
prevent.     What  does  that  mean  ? 

Mr.  Collins:     Objected  to. 

The  Court:     I  suppose  we  shall  have  to   deter- 
mine what  that  means. 

30 
Mr.  McCarter:     If  your  Honor  please,  there  is 

latent  obscurity.     There  may  be  various  kinds   of 

legal  obstructions  by  various  parties,  and  I    think 

we  have  a  right  to  show  to  what  legal  obstructions 

this  referred. 

The  Court:     I  don't  think  we  can  say  there   is 
■A  latent  ambiguity  at  present. 

Q.  Who  wrote  this  contract ;  whose  handwriting  is  the 
bodv  of  it  in  ?  40 
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Mr.  Kays  :     Is  tliat  tlie  original  ? 
Mr.  McCarter :     This  is  the  original,  yes. 
A.  I  tliiiik  it  was  Charles  E.  Maxwell. 

Mr.  Collins:     (yharles  E.  Maxwell  drew  it. 
The  Court:     He  said  it  was  in  his  handwriting. 

10       Q-  W'o  was  Ciiarles  E.  Maxwell  ? 

A.  He  was  a  partner  of  mine. 

Q.  Who  was  the  Dr.  Gideon  Moore  referred  to  there  ? 

A.  He  was  a  very  celebrated  chemist  in  New  York,  now 
dead. 

Q.  He  is  dead,  too,  is  he  not  ? 

A.  Yes,  sir  ;  he  died  within  a  couple  of  months. 

Q.  He  died  quite  recently  ? 

A.   Yes,  sir. 

Q.  I  see,  Mr.  Squier,  tliat  the  word  "  franklii\ite  "  in  that 
20  contract  is  in  quotation  marks,  do  you  know  how  that 
came  ? 

A.  Well,  he  insisted  upon  putting  that  in  — 

Mr.  Collins :     One   moment.     How   it   came  ? 
It  is  not  in  this  copy  that  I  have. 

Mr.  McCarter  :     That  is  the  reason  we  did   not 
want  to  use  that  one. 
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Mr.  Collins :     TItey  signed    this   one   just   the 
same. 


Q.  Who  made  those  quotation  marks,  did  you  ? 
A.  Where? 

Q.  At  the  words  franklinite  ore ;   you   observe   they  are 
in  quotation  marks  ? 

A.  No ;  I  don't  recollect. 
Q.  Do  vou  know  how  that  came  to  be  ? 
A.  No ;  I  do  not. 

Q.  Do  you   know   how   they   came    to    use    the   term 
40   "  franklinite  ore  '(  " 
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Mr.  Collins  :     I  oljjoot  to  that. 

The  Conrt:  I  think  we  must  eonstrne  the 
agreement  from  its  terms  and  not  from  the  mo- 
tives of  the  parties  in  writing  it  or  putting    it    in. 

Mr.  McOarter  :  Does  the  Court  adopt  a  dif- 
ferent rule  for  tiie  construction  of  this  agreement 
tlian  for  the  construction  of  tiie  deed  ? 

The  Court :     I  cannot  say  that  1  adopt  a  differ-  iq 
ent    rule.     I   adopt   the   rule  that    the  Court  of 
Errors  tells  me  to,  as  to  the  construction  of  a  deed- 
Mr.  Parker:     It    is  simply  a  question  as  to  the 
time. 

Q.  What  1   want  to  get  at  is,   whether  you  called    it 
franklinite  ore? 

Mr.  Parker  :     We  obiect  to  that. 

^  20 

Mr.  Collins :     He  did  call  it  that  in  the  paper. 

(The  witness  here  volunteered  a  statement, 
which  was  afterwards  directed  to  be  stricken  out, 
as  it  appears.) 

Mr.  Parker :  I  ask  this  answer  be  sticken  out, 
until  this  objection  is  determined. 

The  Court :     Let  it  be  stricken  out. 

Q.  Did  you  suppose  you  were  buying  franklinite  ore? 

Objected  to. 

A.  The    witness   made  a  reply,  which    was   after- 

wards sticken  out. 

The  Coui't :     Strike  that  out. 

Mr.  McCarter  :     We  pray  an  exception.  40 
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To  -wliicli  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  he  sealed  and  it  is  sealed 
accordingly. 

W.   J.   MAGIE,  Upl 

/.  s.  c. 
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Q.  Wliy  did  j'ou  put  in  this  contract  a  stipulation  tliat 
the  ore  should  yield  a  certain  per  cent,  on  the  assay  ? 

Mr.  Collins  :  Objected  to  as  immateria  1  and 
irrelevant. 

TheOonrt:     I  think  it  is  immaterial. 

Mr.  McCarter :  We  propose  to  siiow,  if  your 
Honor  please,  tiiat  the  percentage  stipulated  for 
in  this  contract  was  put  in  on  purpose  to  avoid 
the  danger  of  being  furnisliod  with  what  the  wit- 
ness understood  to  be  fi'anklinite  ore. 

Tiie  Court :  I  think  we  shall  have  to  construe 
the  contract  according  to  tiie  terms  as  written  in 
the  contract. 

Q.  Was  this  contract  carried  into  effect? 

A.  It  was. 

Q.  By  the  delivery  of  tiie  quantity  of  ore  called  for? 

A.  It  was ;  5,000  tons. 

Q.   What  kind  of  ore  was  delivered  under  it? 

A.  Zinc  ore. 

Q.  Was  it  franklinite  ore? 

A.  No,  sir. 

^Q  Mr.  Collins?     We  object  to  tiiat. 
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Mr.  McCiirtei- :  I  am  not  asking  liis  constrnc- 
tioii  of  the  contract,  but  I  am  asking  as  to  the 
facts. 

Mr.  Collins:  I  object  to  that;  the  contract 
provides  for  the  fraiiklinite  ore. 

Mr.  McCarter:  The  contract  ini<fht  have  pro- 
vided for  buckwheat  flour,  and  if  thej  had  sent 
wheat  fioiir — 

Mr.  Collins  :  He  said  the  contract  was  carried 
out. 

Mr.  McCarter :  I  asked  him  if  the  contract 
was  carried  out  by  the  delivery  of  the  quantity  of 
ore  contracted  for. 


Mr.  Collins:  But  you  asked  what  kind  of  ore 
was  delivered.  It  is  proper  to  show  samples  or 
describe  the  constituents,  but  now  you  ask  him  to  20 
characterize  it  as  zinc  ore.  That  is  begging  the 
question,  as  they  had  done  all  through  the  ease. 
That  is  what  the  jury  is  to  determine.  While  it 
may  be  zinc  ore  now,  the  situation  may  be  vei'v 
different  from  what  it  was  then. 

The  Court :     The  answer  may  stand. 
Mr.  Collins:     We  pray  an  exception. 


Q.  Did  the  ore  that  was  delivered  undergo  the  tests  of 
an  assay,  which  the  contract  provided  for  ? 

A.  It  did. 

Q.  Were  the  assays  made  by  Dv.  Gideon  Mooi'e  ? 

A.  By  Dr.  Gideon  Moore ;  paid  for  according  to  the 
assay. 

(i.  That  is,  the  graduation  and  the  payment  was  in  accoi'd- 
ance  with  the  terms  of  the  payment,  as  manifested  bv  the 
assay  ? 

A.  Yes,  sir. 
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Q.  Wlmt  was  tlie  cliaracter  aiul  appearance  of  tlie  ore 
which  was  delivered  under  that  contract  ? 

A.  Well,  it  was  silicate  of  zinc  ore,  not  black,  like  this — 
(indicating);  it  was  different  colors  of  silicate  of  zinc.  Sili- 
cate of  zinc  has  different  shades  of  color. 

Q.  From  yuur  acquaintance  with  the  ore  and  your  long 
experience  with  the  subject,  had  you  any  difficulty  in  de- 
termining what  it  was  ? 

A.   Yes,  it  could  be  done  by  sight ;  you  could  do  it  read- 

10  ^^y  '  y^^  could  not  be  mistaken  in  tiie  appearance  of  it.     I 

examined   these  ores  very  carefully,  as  tiiey  came  down  to 

see  if   there  was    not  some  of  the  black    ore  in   it,  and   I 

never  saw  a  piece  of  it. 

Q.  I  show  3'((U  here  a  batch  of  papers  pui'porting  to  be 
assays  of  this  Trotter  ore ;  will  you  please  examine  them 
and  tell  us  wliat  they  are? 

A.  Do  you  want  ine  to  examine  the  whole  of  them? 

The  Court:     Made  by  tlie  witness? 

20  Mr.  McCarter:     No,  they  were  rendered  by  Mr. 

Moore  under  this  contract. 

The  Witness:  I  see  the  signature;  I  am  famil- 
iar with  that.  That  is  all  you  want  to  find  out,  is 
it  not? 

Q.  I  want  to  know  if  you  recognize  those  as  the  assays 
of  ore  returned  by  Dr.  Moore,  in  pursuance  of  the  arrange- 
ment made  in  that  contract? 

A.  I  pi'esume  they  are ;  I  see  they  are  filed  away  as 
^^  such  here.  I  did  not  file  them  away,  but  they  were  filed 
away  by  some  one  in  our  office,  as  tiiey  were  received  fi-om 
Giddeou  E.  Moore.  I  have  no  doubt  that  tiiey  were  ren- 
dered by  Dr.  Moore. 

Mr.  McCarter:  These  were  all  put  in  on  the 
other  trial.  I  think  there  are  eleven  of  them,  and 
we  had  with  them  a  computation  of  the  average 
of  those  assays.  That  does  not  seem  to  be  here. 
These  were  marked  T.  27,  and  the  computation 
4Q  was  marked  P.  28. 
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Q.   Do  you  recognize  these  as  tlie  assnys  returned  l)y  Dr. 
Moore? 

A.  I  do  recognize  tiieni. 

Mr.  McCarter :     We  offer  tiiese  in  evidence. 

Mr.  R.  H.  MeCiirter :     Iiiasuincli  as  they  were 

marked  last  time  in  a  way  tliat  would  conflict  with 

tlie  present  mari<ing,  we  will  put  a  new  mark  on 

tlie  bundle. 

10 

The  Court :     Let  them  be  marked  in  order. 

Mr.  Collins:     All  of  them? 

The  Court:     In  order;  tliey  were  marked   P. 
27  before,  and  we  have  got  down  to  P.  29,  now. 

Mr.  Parker :     The  contract  was  P.  30  ? 

Mr.  McCarter:     Yes,   the  contract  was  P.  3", 
and  this  will  be  P.  31.  20 

Mr.  T.  N.  McCarter:    The  average  of  the  oxide 

of  zinc  of  these  assays  was  marked   Exhibit  P.  28 

on  tiie  last  trial,  and  the  record  siiows  that  it  was 

pnt  in  as  a  computation,  sul)ject  to  correction,  as 

being  a  mere  statement  of   the  different  weights 

and  average.     1  propose  to  put  this  in  in  the  same 

way,  unless  you  want  some  one  to  swear  he  has 

gone  over  it  and   made  a  computation  accurately. 

30 
Mr.  Parker:     All  this  is  very  immaterial. 

Mr.   McCarter :     Then    I    presume   yon   won't 
object. 

Mr.  Parker :     It  takes  more  time  to  object — 

Mr.  McCarter :     The  result  was  an  average  of 
30.73  per  cent. 

Mr.  Thompson  :     The  same  as  last  time.  40 
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Mr.  McCarter  :  Tliis  is  the  same  paper  exactly' 
as  last  time.     That  will  be  Exhibit  P.  32. 

Q.  You  were  sliowii,  w'len  yon  were  examined  a  year 
ago,  on  the  former  trial  of  this  case,  a  sample  of  the  black 
ore  which  you  received  from  Mr.  Marshall.  Where  is  that 
sample  ? 

A.  It  is  down  at  the  office  of  MaiuiiiiE;  &  Squier  now. 

Q.  New  York  ? 

A.  In  New  York ;  it  was  left  there  after  being — after 
some  writing  being  put  upon  it,  and  it  has  laid  there  ever 
since;  1  would  have  brought  it  up  if  I  had  imagined  I  was 
going  to  be  examined  on  these  things  again  ;  I  didn't  un- 
derstand we  were  going  all  over  this. 

Mr.  McCarter:  Tliis  and  some  other  samples 
that  were  put  in  were  accidentally  left  in  New 
York,  and  they  will  doubtless  be  here  before  Mr. 
Squier's  examination  is  closed. 

Q.  Did  Mr.  Trotter  complete  the  fulfillment  of  the  con- 
tract himself  ? 

A.  He  did  not. 

Q.  Who  succeeded  him  in  the  final  execution  of  it? 

A.  The  Lehigh  Zinc  &  Iron  Company. 

Q.  Do  you  iinow  how  it  came  that  tiiey  undertook  it  ? 

A.  Well,  they  bought  out  the  rights  of  Mr.  Trotter  in 
these  mines. 

Q.  Did  you  work  the  ore  you  got  from  Mr.  Trotter  in 
your  works? 

A.  In  our  works,  the  Passaic  Zinc  Company. 

Q.  Did  you  use  it  by  itself? 

A.  I  did  not. 

Q.  How  did  you  use  it  ? 

A.  I  used  it  mixed  with  lean  Sterling  ore.s,  with  lime  in, 
and  it  was  very  silicious. 

Q.  Whicii  was  very  silicious? 

A.  The  Trotter  ores. 

Q.  And  why  did  you  mix  the  Sterling  ore  with  it? 

A    Because  I   had   Sterling   ore  which  was  too  lean  to 
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work  l)v  itself,  and  it  was  elieuper  tiian  to  Imiv  lime,  nnd   I 
used  tiiose  lean  ores. 

Q.  The  leanest  of  those  ores,  consisting  in  their  contain- 
ing lime  ? 

A.  Yes,  sir;  something  what  was  wanted. 

Q.  And  you  used  them  as  a  flux,  instead  of  huying  lime? 

A.  Yes,  sir  ;  instead  of  buying  lime. 

Q.  Can  }'ou  tell  me,  in  practice,  how  near  the  yield  of 
o.xide  of  zinc,  from  the  working  of  the  ore,  corresponded 
with  the  yield  as  shown  by  the  analysis  or  assays?  jq 

A.  Well,  it  varied  exceedingly  ;  it  is  considered  pretty 
good  work  when  you  get  eighty  per  cent,  of  the  assays. 

Q.  That  is,  if  the  assay  gives  a  certain  pei'centage,  and 
the  result — 

A.  If  it  gives  100  per  cent,  and  you  get  eighty  per  cent, 
of  that  by  woiking  it,  you  get  very  good  work. 

Q.  Or  the  same  proportion  ? 

A.   Yes,  sir.     Come  to   think  of  that,  that  ain't  right; 
eighty  per  cent,  of  the  assay,  whatever  that  is  ;  if  you  liave 
twenty  per  cent,  in   the  assay,  and  you  work    sixteen  per  20 
cent.,  it  would  be  veiy  good  working. 

Q.  From  your  knowledge  of  the  ore,  and  from  your  ex- 
experience  and  acquaintance  witli  it,  as  what  ore  do  you 
characterize  that  ore  yon  got  of  Trotter? 

A.  Very  good  zinc  ore;  silicate  of  zinc. 

Mr.  Collins:     Objected   to,   as    immaterial  and 
irrelevant,  and  too  remote  in  time. 
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The  Court :     Take  an  exception. 

Mr.  Collins:     An  exception  noted. 

Q.   For    what    product   could    that    ore    be   successfully 
workeil  ? 

Mr.  Collins:     When? 
Mr.  McCarter:     When  it  was  worked. 
Mr.  Collins  :     Objected  to  for  the  same  reasons. 
A.  Oxide  i>f  zinc.  4O 
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The  Court:  I  have  admitted  liere,  over  objec- 
tions anythirio;  that  would  sliow  the  constituents 
of  tliis  ore  and  thecharactei-  of  the  ore,  whetlier 
it  was  coinniercially  profitable  for  the  products,  I 
think  must  be  limited  to  1818,  as  I    before    ruled. 

Mr.  McCarter :  The  same  oifer  was  made  and 
objection,  and  the  answer  was  admitted  on  the 
former  trial. 

Tlie  Court :     As  to  Trotter  ore  ? 

Mr.   McCarter :     Yes. 

The  Court :     In  1867  ? 

Mr.  McCarter  :  Yes  ;  I  have  the  language  here 
if  the  Court  would  like  to  hear  it. 

The  Court :     Admitted  over  an  objection  ? 

■^'^  Mr.  McCarter  :     Yes,  sir. 

The  Court :  Well,  I  would  rather  be  rif^ht  than 
be  consistent.     I  think  I  urn  right. 

Mr.  McCarter  :  The  question  was,  "  For  what 
product  could  that  ore  be  worked  successfully," 
and  the  answer  was  given  before  any  objection 
was  made,  "  oxide  of  zinc,"  then  Mr.  Collins  said, 
"  When  do  you  mean,  Mr.  McCarter,"  and  made 
30  his  objection,    and  the  Court  said,    "I  will  admit 

that."     "Mr.  Collins.     "We pray  an  exception." 

Mr.  Collins:  It  probably  got  in  because  I 
didn't  object  quick  enough. 

The  Court :     This  relates  to  ores  in  188'i  'i 

Mr  Collins  :     Yes,  sir. 

Q.  Could  that  ore  be  worked    successfully  or   profitably 
4Q  for  the  iron  in  it  ? 
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Mr.  Oollins:     Same  olijectiou. 

Tlie  Court :      Do  you  nieiiii  the  Trotter  ore  ? 

Mr.  McCarter :     Yes. 

The  Court :     Tlie  same  rulintf. 

Q.  Could  it,  in  3'our  opinion,  ever  liave  heeii  worlved  suc- 
cessfully for  the  iron  in  it  ? 

A.  .No,  sir;  it  never  could.  10 

Mr.  Collins:  I  do  not  think  that  is  a  proper 
question  either  ;  I  object  to  it. 

The  Court :  I  think  that  is  admissible,  because 
this  iron  is  a  constituent,  and  this  may  throw  some 
light  on  the  subject  of  itsavailability  back  in  1848. 

Mr.  Collins:     We  pray  an  exception. 

Q.   Do  you  know  whether  attempts  had  ever  been  made  20 
to  work  this  kind  of  ore  for  iron   without    first   separating 
tlie  zinc  ? 

A.  iSeveral  attempts  were  made,  one  was  made  by  Edwin 
Post,  in  Stanhope,  in  1852  ;   the  summer  of  1852. 

Q.  Was  that  successful  ? 

A.   No,  it  was  very  unsuccessful ;  he  gave  it  up. 

Q.  Do  you  know  what  was  tlie  cause  of  that  failure  ? 

A.  Too  large  quantity  of  zinc  ;  never  could  work  it  suc- 
cessfully, for  the  iron  without  first  taking  the  zinc  out  by 
some  other  process  ;  taking  the  bulk  of  it  out.  30 

Q.  From  your  knowledge  of  the  subject  and  your  ac- 
quaintance with  the  working  of  ores  of  this  character,  and 
the  study  which  you  have  given  to  the  subject,  are  you  able 
to  form  an  opinion  whether  the  silicate  ore  of  Mine  Hill, 
norrli  oi  the  east  and  west  line,  and  up  to  the  Dinor  Dong 
shaft,  cuuld  have  been  profital)!^'  worked  in  1848? 

Ml'.  Collins:  One  moment.  Just  caution  him  ; 
you  have  merely  asked  him  if  he  could  form  an 
opinion  ;  you  have  not  asked  the  opinion  yet.  ^^) 
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Q.  Ohsei-ve,  this  question  is  not  what  your  opinion  is, 
bnt  whether  from  tlic  study  wliich  you  have  given  to  the 
subject,  atid  your  acquaintance  willi  tlie  workings  of  the 
ores,  and  your  knowledge  of  tlie  whole  business,  wlietlier 
you  liave  an  opinion  as  to  whetlier  tiiat  ore  could  have  been 
successfully  worked  as  early  as  1848  by  processes  then 
known  ? 


10 


Mr.  Parker  :     I  object  to  that. 

A.  By  processes  then  known  ? 
Q.  Yes? 

A.  For  making  what  ? 
Q.   For  making  anytiiing? 

A.  It  had  been  successful  for  making  metallic  zinc,  and 
could  have  been  for  oxide  of  zinc — 

Mr.  Collins  :     1  wanted  a  cliance  to  object. 

A.  (continued)  except  that  oxide  of   zinc    was    not  then 
20  commercially  known  in  this  country. 

The  Court :     Do  you  object  to  that  answer  ? 

Mr.  Collins :     No,  sir. 

Cross-exami nation  by  Mr.  Collins  : 

Q.  Mr.  Squier,  you  bought  stock  in  other    tiiining   com- 
panies in  1851,  didn't  you  ? 

A.   You  mean  other  mining  companies — 

Q.  Other  than  the  Sussex  &  New    Jersey    Exploring  & 

Mining  Company? 

A.  I    bought    the    Consolidated    Exploring    &    Mining 

Company  also. 

Q.   Which  afterwards  became  the  Passaic  Zinc  Company? 
A.  The  Passaic  Zinc  Company,  yes. 

Q.  You  bought  500  shares  of  that  stock  June2ith,  1851, 
didn't  you,  at  $5  a  share? 

A.  Well,  if  it  was  road  off — 
40       Q.  I  am  reading  from  your  testimony  in  New  York  the 
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otiiei-  da}-.  Now,  did  joii  not  testify  on  the  former  trial — 
and  I  refer  Mr.  McCarter  to  this  complication  of  his 
testinionj'  which  we  expected  to  use  in  case  he  did  not 
come,  on  pages  30  and  31.  Did  yon  not  testify  at  the 
former  trial  that  yon  were  a  stockholder  in  hoth  companies 
at  the  time  you  made  your  first  visit  in  1851  ? 

A.  I  don't  recollect  whether  I  did  or  not. 

Q.  I  read.  "  Q.  You  spoke  of  a  visit  yon  made" — • 
page  30.  "  Q  With  Mr.  Curtis  and  Mr.  Farrington  and 
Samuel  T.  Jones?  "A.  It  was  then  talked  of  making 
a  consolidation ;  nothing  had  heen  done ;  it  was  only 
hroached  by  the  difterent  companies.  Q.  Were  you  a 
stockholder  at  that  time  in  either  company?  A.  I  was  a 
stockholder  in  both  companies?" 

A.  I  say  so  still. 

Q.   At  the  time  then  of  your — 

A.  At  the  time  that  I  was  examining  the  mines  up  there 
in   1851. 

Q.  This  said  at  the  time  of  j'our  visit  with  those  gentle- 
men ;  Curtis,  Fari'ington  and  Jones? 

A.  Yes.  I  don't  know  the  e.xact  date  of  that  visit ;  I 
think  it  was  in  the  summer;  might  have  been  in  the 
spring. 

Q.  You  have  said  that  at  this  visit  when  the  tlii-ee  men 
were  up  there;  Samuel  T.  Jones,  Alexander  C.  Farrmgton 
and  James  L.  Curtis,  that  some  one  spoke  of  the  ore  in  this 
vein  on  Mine  Hill  as  silicate  of  zinc;  j'on  did  not  state 
which  one  it  was,  whether  it  was  Jones  or  Farrington  ; 
which  was  it  ? 

A.  I  can't  tell  you  now 

Q.  Both  of  them  ;  « 

A.  I  can't  tell  you  which  it  was  ;  they  were  all  present) 
and  sometimes  one  spoke,  and  sometimes  another  ;  I  could 
not  at  this  date  designate  which  one. 

Q.  Did  each  of  them  speak  of  it  as  silicate  of  zinc; 
.lones  and  Farrington  ? 

.\.  Jones  and  Farrington  did. 

Q.  Each  of  them  ? 

A.   Yes. 

CJ.   You  knew  it  was  silicate  of  zinc  yourself?  40 


20 


30 


I 


35i 

A.   Yes,  I  knew  it. 

Q.  Yoii  knew  it  wlieii  you   were   up  there   in   1850  you 
told  usi 
A.  Yes. 

Q.  Wliat  was  Jones  in  regard  to  the  Sussex  Oonipauy  ; 
Samuel  T.  Jones  ? 

A.  I  think  he  was  a  stockiiolder  in  it. 
Q.  And  also   connected    with   the  other  conipanv  ;    tlie 
Exploring  &  Mining  Company  ? 
jQ        A.  Y"es;  he  was  treasurer  of  the  Exploring  &  Mining 
Company,  I  think. 

Q.  And  was  Curtis  in  both  companies? 
A.  Curtis  was  in  ooth  companies. 
Q.  A  director  in  both  companies? 
A.  Yes. 

Q.   And  Farrington  was  mining  engineer  wasn't  he? 
A.  Yes,  sir. 

Q.  For  both  companies? 

A.  1  don't  know   about  his   being   mining  engineer  for 
20    the  Sussex  Company  ;  he  was  for  the  New  Jersey  Explor- 
ing &  Mining  Company. 

Q.   You   have   not  stated   that   you  yourself  became  a 
director  of  the  New  Jersey  Exploring  &  Mining  Company  ; 
that  is  a  fact,  ins't  it  ? 
A.  It  was. 
Q.  When? 

A.  It  was  in  the  spring  of  1851. 
Q.  Do  you  remember  when  ? 

A.  Weil,  I  could  not  witlmut  referring  to  some  date ;  I 
30  did  think  it  was  in  the   neigidjorhood  of   April  ;    it   may 
liave  been  a  little  earlier. 
Q.  1851? 
A.  Y^es,  1851. 

Q.   Now,  you  say  tiiat   the    reason   you   went  to   Sussex 
County  was  tiiat  you   were   interested   in   the    experiments 
going  on  at  Newark,  and  you  wanted  to  see  where  the  ores 
came  from  ;  you  say  you  went  to  Sterling  Hill  ? 
A.  Went  what  ? 

Q.  To  Sterling  Hill  when  you  went  up  there. 
40       A.  Sterling  Hill  first,  yes. 


Q.  Was  that  lieeause  the  ore  they  weie  nsiiig  oaine  from 
Sterling  Hill? 

A.   I  suppose  it  was;  yes,  I  went  to  see  that  first. 

Q.   You  had  to  go  by  stage  from  Dover  ? 

A.  Yes,  stage  from  Dover  at  that  time. 

Q.  Go  up  one  clay,  and  get  there  in  the  afternoon,  I  take 
it? 

A.  Oh,  no  ;  never  came  back  tiie  sameda}'. 

Q.  I  say  you  would  go  up  one  day. 

A.  Yes. 

Q.  Getting  there  in  tlie  aftei'uoon  and  leaving  the  next 
day? 

A.  Yes. 

Q.  And  yon  took  in  both  those  localities? 

A.  Took  in  both  of  them. 

Q.  Now,  at  Sterling  Hill,  the  locality  that  you  say  the  ore 
came  from  that  was  nsed  in  the  experiments  at  Newark, 
tliere  was  a  vein  of  ores  of  which  one  of  tlie  veins,  the 
double  vein  of  the  Passaic  Company  afterwards,  was  a  con- 
tinuation ? 

Mr.  T.  N.  McCarter  :  That  is  objected  to,  on 
the  ground  that  we  did  not  examine  him  about 
the  Sterling  ores. 
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WbW  Jergeij  ^upi^eme  Court. 


THE     NEW     JERSEY    ZINC     & 
10  IRON  COMPANY, 

Complainant, 

vs. 

THE  LEHIGH  ZINC  AND  IRON 
COMPANY, 

Defendant. 


Newton,  N.  J.,  Tuesday,  May  21st,  1895. 
20 

Fifth  Day. 

CONTINUATION  OF  THE  CASE  PURSUANT  TO 
ADJOURNMENT. 

After  Recess. 

WILLIAM  C.  SQUIER. 

30   Crc^s-examination  by  Mi'.  Collins  : 

Q.   Mr.  Sqnier,  yon  were  asked  about  jour  purchases   of 
stock;  I  would  like  to  ask  you  a  word  or  two   about  your 

sales  1 

A.  About  what  ? 

Q.  About  some  sales  of  stock  ? 

A.  Yes,  sir. 

Q.   Did  you  sell  some  of  the  Sussex  Zinc  &  Copper  Min- 
ing &  Manufacturing  stock  uii  February  6,  1852? 
40       A.  I  will  tell  you  when    I  see— got    my    memorandums 
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liei'e  (witness  examined  tlic    pnpers) — Fel)ninrv  C>.    1852,    I 
sold  200  shares  of  the  Sussex  stock. 

Q.  How  mucli  ? 

A.   200  sliares. 

Q.  What  price  ? 

A.  lUi. 

Q.  A  share  ? 

A.  A  share. 

Q.   Par  value  12>^  ? 

A.  Par  value  12%.  j,-, 

Q.  February  25,  1852  ? 

A.  I  sold  100. 

Q.  Wiiat  price? 

A.   IIX  cents. 

Q.  February  28,  1852  ? 

A.  I  sold  lifty  shares  at  11_^.  I  sold  also  the  same  date, 
150  shares  at  IIX- 

Q.  What  other  stock  about  that  time  did  you  sell  of 
either  the  Sussex  or  the  other  company  ? 

A.  I  sold  some  New  Jersey  stock.     I  think    I    have    got  oo 
a  memorandum,  dates.     I  don't  seem  to  have  my  memoran- 
dum. 

Q.  Well,  you  did  sell  more,  did  not  you? 

A.  Oh,  1  did. 

Q.  Quite  considerable  quantity  ? 

A.  I  think  I  did  ;  well,  I  both  sold  and  bouii:lit  about  this 
time. 

Q.   Yon  have  told  us  your  purchases,  have  you  not  ? 

A.  I  did,  yes ;  in  my  former  testimony. 

Q.  Yon  can't  state  the  sales  beyond  those  that  you    have  oa 
sriven  us  here  now  ? 

A.  I  can't  tind  them  here  now  ;  it  will  take  me  some 
little  time  to  tiiul  it.  If  you  like  me  to  take  the  time  I  can 
go  over. 

Q.  I  won't  take  the  time  of  theCoui't  and  counsel,  which 
is  pncions. 

A.   I  had  my  sales — 

Q.  When  you  retire.  I  have  given  you  from  your  other 
testimony  what  the  purchases  were? 

A.    Well,  i  looked  at  that  quite  carefully.  4.O 
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Q.  If  you  tiiid  tliere  are  other  sales,  I  would  like  to 
know  tlieni  ? 

A.  I  did  look  over  and  found  they  corresponded. 

Q.  I  won't  ask  yon  to  take  the  time  of  the  Court  now. 

A.   Yes,  sir. 

Q.  Now,  Mr.  Sqnier,  when  you  went  up  on  Mine  Hill — 
Sterling  Hill  and  Mine  Hill — first,  you  staid  over  night  ? 

A.  I  didn't  hear  you. 

Q.  You  staid  over  night  when  you  used  to    come    up    to 
jQ  Sussex  County  ? 

A.  I  used  to,  generally,  because  there  were  no  railroads 
there. 

Q.  Where  did  yon  stav  ? 

A.  Where  did  I  stay  ?' 

Q.  Where  did  you  stay  ? 

A.  Well,  I  know  one  night  I  stayed  at  Mr.  Kimball's. 

Q.  William  J.  I.  Kimball  ? 

A.  Yes — the  old  gentleman. 

Q.  Was  that  the  first  time  you  were  up  ? 
20       A.  I  don't  recollect  whether  it  was.     No  ;  I    don't    think 
it  was  the  first  time  1  went  up,  I  think  it   was    the   time    1 
went  up  with  Farrington    and    Samuel    T.   Jones,   because 
they  staid  there  with  me. 

Q.  That  is  what  I  thought  ? 

A.  Yes. 

Q.  At  the  time  you  were  up  there  with  Curtis  and  Far- 
rington and  Jones,  3'ou  staid  there  with  Kimball  ;  was 
Kimball  home  or  away  ? 

A    The  old  gentleman? 
30       Q-   William  J.  I.  Kimball. 

A.  I  think  he  was,  yes. 

Q.  Which — home,  or  away? 

A.  Well,  1  couldn't  sa}',  absolutel}-,  whether  he  was  home 
or  away,  but  I  think  he  was. 

Q.   Which? 

A.  I  know  I  saw  liis  sons  or  daughters. 

Q.  Which  do  you  think  he  was,  at  home  or  away  ;  I 
don't  mean  old  Garret  Kindjall  ? 

A.  Oh! 
40       Q.  I  mean  William  J.  I.  Kimball  ;  that  gentleman  here 
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ill  (Jonrt — (intiicMtiiig)? 

A.   I  can't  say  about  liiin. 

Q.   Yon  don't  remember  wlietlier  he  was  tliere  or  not  ? 

A.  I  don't. 

Q.  AVIien  yon  were  tliere  in  1S51 — I  tliinlc  yon  said  it 
was  ? 

A.   Yes. 

Q.  Wiio  was  in  ciiarge  of  mining  at  Sterling  Hill? 

A.  Who  was  in  charge  of  which  ? 

(i.  The  mining  ?  iq 

A.   At  Sterling  Hill  ? 

Q.  Yes? 

A.  Well,  I  could  not  recollect  now  who  was  there. 

Q.  Cannot  j'ou  name  the  man  at  all  ? 

A.  Eh? 

Q.  Cannot  you  name  the  nnui  who  was  there? 

A.   I  cannot  recollect  now. 

Q.  Didn't  you  talk  with  him  ? 

A.  Oh,  I  may  have  talked  to  him,  in  that  way,  but  I 
don't  recollect.  20 

Q.  Cannot  yon  remember  who  he  was? 

A.  I  cannot. 

Q.  Cannot  you  remember  whether  it  was  Kimball,  or 
not  ? 

A.  I  know  he  was  there  at  one  time,  but  I  could  not  tell 
whether  he  was  there  at  that  time ;  I  know  lie — I  think  he 
had  charge  of  the  mines  at  one  time,  but  1  can't  tell  the 
dates. 

Q.  You  cannot  say  when  ? 

A.  No,  sii-.  OQ 

Q.  You  cannot  say  whether  he  was  there  when  you  first 
went  there,  or  not  ? 

A.  No,  I  cannot. 

Q.  Do  you  see  this  gentleman  with  the  white  hair  here; 
do  you  know  him  ? 

A.  Was  he  up  there,  do  you  say  ? 

Q.   Do  yon  know  him  ? 

A.  No." 

Q.  Yon  know  Professor  Blake? 

A.  Oh  !   Professor  William  P.  Blake  ;  yes  ;  he  is  a  little  40 
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different  looking  man  from  wliat  lie  was  in  those  days. 

Q.  As  McCarter  said  at  the  last  trial,  he  uses  the  same 
kind  of  hair  dye,  he  does ! 

A.  Yes;  lie  didn't  have  that  white  hair  then  ? 

Q.  You  remember  him  ? 

A.  Yes,  sir. 

Q.  He  was  the  New  Jersey  Zinc  Company's  chemist  at 
the  time  you  were  sales  agent  ? 

A.  Yes,  sir. 
10        Q.  Can  you  tell  us  whether  he  was  there  at  the  time  you 
went  there  lirst  ? 

A.  I  cannot  recollect  whether  he  was  there  or  not. 

Q.  Can't  yon  remember  whether,  when  yon  went  up 
there  in  1851  with  these  gentlemen,  whether  Prof.  15hike 
was  there  or  not  ? 

A.  I  should  think  not. 

Q.  Well,  can  you  remember  anything  about  it? 

A.  No,  I  can't  remember  anything  about  his  being  up 
there  at  any  time. 
20       Q-  -A-t  any  time? 

A.  At  any  time. 

Q.  Why,  don't  you  remember  his  being  there  at  the 
time  you  were  agent,  and  used  to  visit  the  mines? 

A.  1  have  no  recollection  of  his  being  up  at  the  mines. 

Q.  Where,  then,  did  you  see  him  ? 

A.  He  was  down  at  the  works,  I  remember  very  pai-tic- 
ularly. 

Q.  Did  yon  take  any  samples  of   this  Mile  Hill  vein 
either  at  the  time  you   went  up  by  yourself,  or  at  any  of 
30   the  other  times,  or   when   yon  went   up  with   Curtis,    Far- 
rington  and  Jones,  or  at  any  of  those  times  that  year? 

A.  When  do  3'ou  menu,  18 — 

Q.  You  say  1850  or  1851  ? 

A.  liiave  no  recollection  of  taking  any  samples;  I  have 
no  samples  that  I  can  identify  as  being  taken  tiien. 

Q.   When  you  were   there  with   Curtis,  Jones  and    Far- 
rington,  did  they  tell  you  of  any  supposition  they  had  of 
any  vein   of   ore   existing   on    Mine    Hill,  tliat  was    iu)t  in 
sight? 
^(y  Mr.  T.  N.  McCarter  :     I  object  to  that. 
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Mr.  Collins:     On  wliat  gronnds  ; 

Mr.  T.  N.  McCiirter:  On  the  gronnd  tliHt  it  is 
irrelevant  and  not  cross-exaniination. 

Mr.  Collins:  Have  we  not  a  right  to  get 
everything  they  said  on  this  coTiversation  i 

The  Court:     On  different  mattei's? 

Mr.  Collins:  It  won't  be  on  different  matters;  10 
your  Honor  will  find  it  has  a  direet  bearing  on  the 
case.  He  says  he  was  there  for  the  purpose  of 
finding  out  what  ore  this  company  had,  with  a 
view  to  his  investing.  Kow,  I  have  a  right  to 
know  all  they  told  him,  and  on  cross-examination 
I  have  the  right  to  ask  any  question  I  please.  I 
am  not  limited  to  asking — is  that  all  they  told 
him  ;  I  am  entitled  to  the  whole  conversation. 

The  Court :  You  are  entitled  to  the  whole  con-  20 
versation  on  anything  that  would  be  important  in 
this  case. 

The  Court :  Anything  they  told  him  respect- 
ing the  vein  in  dispute  here  would  be  relevant,  but 
your  question  is  much  broader  than  that. 

Mr.   Collins  :     I  am  willing  to  leave  it  that  way. 

Q.  Did   they  tell  you  what  tlieir  supposition  was  about 
other  ores  in  this  same  vein,  than  that  which  was  in  sight?  30 

Mr.  K.  H.  McCarter :     I  object. 

Tlie  Court :     On  the  same  ground  ? 

Mr.  T.  N.  McCarter :     Yes,  sir. 

The  Court:  I  think  it  is  admissible  to  prove 
anything  they  said  with  respect  to  the  vein  in  dis- 
pute in  this  case,  and  I  understand  the  question  is 
limited  to  that.  ^0 
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Q.  This  vein  of  ore  on  Mine  Hill — did  they  tell  3'on  aiiv- 
thing  about — 

A.   Wli;\t  do  you  mean,  the  long  vein  there? 

Q.  Yes,  sir  ? 

A.   Did  tliey  tell  nie  anything  about  what  ? 

Q.  Any  other  kind  of  ore  that  they  supposed  existed 
there,  but  was  not  in  sight  ? 

A.  Oh,  they  supposed   that   there  might   be   fianklinite 
discovered  there,  the  same  as   they  supposed   they  had  dis- 
jQ   covered  on  Sterling  Hill. 

Q.  I  don't  speak  of  fraiiklinite? 

A.  Oh. 

Q.  I  mean  of  any  kind  of  zinc  ore  that  they  supposed 
was  there,  though  not  in  sight? 

A.  Well,  they  supposed  that  possibly  a  vein  of  zinc  oi'e 
might  be  discovered  there,  tlie  same  as  it  was  on  Sterling- 
Hill. 

Q.  What  kind  of  zinc  ore? 

A.  Red  oxide. 
20       Q-  Did  they  show  you  any  ? 

A.  No. 

Q.  Was  there  any  in  sight? 

A.  Not  that  I  ever  discovered  theie  at  that  time. 

Q.  Was  there  any  out-crop  of  such  red  oxide  of  zinc 
ore  ? 

A.  (Witness  shakes  his  head.) 

By  Mr.  T.  N.  McCarter: 

30       Q.  Answer;  don't  shake  your  head  ? 
A.  I  saw  none. 

Further  cross : 

Q.  Did  tiieytell  you  whether  or  not  red  oxide  of  zinc 
ore  had  been  taken  from  some  opening  on  that  vein,  and  if 
so,  what  one  ? 

A.  I  understood  that  a  little  had  been  taken  out  of  the 
Weights  and  Measures  opening,  but  I  didn't  see  any  there. 
40        Q.  Red  oxide  of  zinc  ? 
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A.  Reil  oxide  of  zinc  and  silicate,  togetlier  ;  not  reil  oxide 
puie;  that  is  only  hearsay;  I  never  saw  any. 

Q  Now,  you  say  tliat  tiiey  told  you  they  supposed  that 
there  would  be  i'ed  oxide  of  zinc  found  there,  tiie  same  us 
at  iSterlinj;-  Hill? 

Mr.  Grisfgs:     He  didn't  say  it  jnst  tliat  way. 

Q.  Did  they  say  that  they  supposed  that  this  vein  on 
Mine  Hill  was  a  continuation  of  the  vein  on  Sterling  Hill, 
and  as  it — meaning  a  red  oxide  vein — had  been  found  there, 
they  supposed  they  would  Had  it  on  Mine  Hill? 

A.  I  don't  know  that  they  told  ine  that,  but  I  think — 

Mr.  McCJarter  :     Never  mind,  if  they  did  not 
tell  you. 

The  Witness  :    It  was  the  supposition  there  that 
it  was  a  continuation. 

By  Mr.  McCarter  : 

Q.  Mr.  Squier,  the  question  was  if  they  told  you  { 
A.  They  didn't  tell  me  that,  if  I  recollect. 

Further  cross  : 

Q.   Now,  on   page  Hi,  Mr.  Rol)ert   McCarter^ 

Ml'.  Collins  :     I   submit    it    is  not   proper,  this 
colloquy  between   Mr.  McCartei-  and  the  witness. 

30 

Q  You  testified  in  this  case,  in  May,  lS9-t,  on  the  former 
trial  of  this  case  in  this  court  room  ? 

A.  Well? 

Q.  And  you  have  had  your  testimony  furnislied  you,  as 
to  be  taken  in  New  York,  in  case  you  could  not  come  to 
this  trial,  read  it  over  and  signed  it,  didn't  you  ? 

A.  ]My  testimony  was  taken  here,  I  recollect. 

Q.  But  I  mean  the  testimony  you  gave  in  1894  was  fui'- 
nished  you  in  New  York,  to  form  the  basis  of  your  testi- 
miinv?  40 
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A.  It  was. 

Q.  To  be  used  at  tliis  trial,  if  you  didn't  come? 
A.  It  was ;  yes. 

Q.  Now,    on    page    U4,  didn't   you  testify  as  follows : 
•'  You   said   they  supposed,  referring  to  Jones,  Farrington 
and  Curtis,  it  was  a  vein  of  oxide  or  red  oxide  of  zir.c  ore 
on  Mine  Hill  ?     A.  Yes,  sir.     Q.  How  do  you  know  they 
supposed  they  were  there?     A.  They  told  me  so,  Curtis 
and  the  rest  of  tliein.     Q.  On  this  visit  in  1851  ?     A.  Yes, 
10  they  said  they  supposed  it  would  be  found  there,  but  they 
did  not  show  it  to  me."     Did  you  so  testify  ? 
A.  Well,  I  suppose  I  did;   yes. 
Q.  Well? 

A.  I  have  forgotten  at  the  present,  but   if    it   is  m  that 
testimony  I  did  testify  that,  if  it  is  written  down. 
Q.  Then  they  did  tell  you? 
A.  They  did  tell  me ;  yes. 

Q.  A¥ell,  now,  were  you  familiar  with  the  veins  on  Ster- 
ling Hill,  to  which  they  alluded  ? 
20       A.  I  was. 

Q.  Had  you  seen  them  ? 
A.  I  had  seen  them,  yes. 

Q.  Did  that  vein— was  that  vein  on  Sterling  Hill  a  double 
vein  with  red  oxide  of  zinc  predominating,  with  crystals  of 
franklinite  in  it,  inbedded  in  it  on  the  hanging  wall  side 
and  (and  ore)  on  the  footwall  side  in  which  the  silicate  of 
zinc  replaces  the  red  oxide  of  zinc  ? 

Mr.  Carter  :     I  object. 

30       A.  On  the  hanging  wall  vein  1  saw  the— 

The  Court :     One  moment ;  there  is  an  objection. 

What  is  the  objection? 

Mr.  McCarter :  It  is  not  proper  cross-exami- 
nation ;  we  did  not  go  into  the  situation  on  Sterling 
Hill. 

The  Court :     Read  what  you    have  asked  him, 
4.0  Mr.  Collins. 
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Mr.  Collins  read  from  the  deposition  the  ques- 
tions formerly  asked,  "  Did  the\'  say  that  tiiey 
supposed  the  vein  on  Mine  Hill  was  a  eontinu- 
ati(jn  of  the  vein  on  Sterling  Hill"? 

T!ie  Court :     He  has  not  said  that. 

Mr.  Collins  :  That  was  the  former  question  I 
asked. 

Q.  Did  they  say  that  they  supposed   the    vein   on    Mine  ^^ 
Hill  was  a  continuation  of  the  vein  on  Sterling  Hill  ? 

A.  I  don't  recollect  paitieularly  that  they  said  that,  but 
then  that  was  the  general  supposition  I  believe  up  there 
with  people,  that  it  was  a  continuation. 

Mr.  McCarter  :  I  think  that  hist  part  of  that 
answer  ought  to  be  stricken  out. 

The  Witness:  If  I  testified  so  there,  why  they 
must  have  told  me.  20 

Q.  Did  you  not  testify  as  follows,  after  what  I  read — 

Mr.  McCarter :  One  moment,  I  renew  the 
suggestion  that  I  made  that  the  last  part  of  the 
answer  is  not  responsive  and  should  be  stricken  out. 

The  Court :     It  n.ay  be  stricken  out. 

Q.  Did  you  not  testify  at  the  last  trial  after  what  I  have 
just  read  to  you  a  few  minutes  since  :  "Q.  Where  did  they  3Q 
suppose  they  existed  ?  A.  Well,  they  supposed  this  was  a 
continuation  of  the  vein  on  Sterling  Hill,  and  as  it  had 
been  found  there  they  supposed  they  would  find  them  on 
Mine  Hill.  Q.  Where  did  they  suppose  they  would  lie? 
A.  Well,  I  never  heard  of  tlieir  saying  where  they  would 
lie."     Did  you  so  testify  ? 

A.  I  did  if  it  is  in  that  testimony  there,  if  I  read  that 
over. 

Q.  You  have  read  that  over? 

A.   1  have  read  that    over  of  189-t.  40 
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Q.  It  is  in  there? 

A.  It  is  in  there  I  believe. 

Mr.  Collins:     Now  then,  I  think  I  have  a  right 
to  ask  it.     Tlie  question  is — 

Q.  Was  the  vein  at  Sterling  Hill  a  double  vein  in  which, 
on  tlie  iianging  wall  side,  there  was  a  mass  of  red  oxide  of 
zinc  predominating,  with  crystals  of  franklinite  inbedded 
in  itjike  plums  in  a  pudding— to  use  your  own  language— 
10  and  along  side  of  it,  on  the  foot  wall  side,  a  vein  with 
franklinite  predominating  and  silicate  of  zinc  mixed  with  it. 

Mr.  Collins  :     That  was  my  purpose. 

The  Court :     I  shall  overrule  the  question    and 
you  may  take  an  exception. 

Mr.  Collins:     Yes,  sir,  we   pray  an   exception. 
Q.   Describe  the  vein  at  Sterling  Hill  ? 
Mr.  McCarter  :     Objected  to. 
The  Court :     Overruled. 
Mr.  Collins  :     We  pray  an  exception. 

Q.  Now,  Mr.  Squier,  what  is    the  mineral  franklinite— 
you  know  of  course  what  is  the  mineral  called  franklinite? 

A.  Yes,  sir. 

Q.  Composed  of  the  oxides  of  iron,  manganese  and  zmc  ; 

the  mineral  franklinite? 

A.  Yes,  sir. 

Q    Now  what  is  it  that  you  mean  by  tranklmite  ore  t 

A.  Franklinite  mineral,    I  know  what    the   contents   of 
that  is  pretty  well. 

Q    What  do  you  mean  by  franklinite  ore? 

A    Well,  franklinite  ore,  I  have  supposed  that  it  ought  to 
be  about  the  same  as  the  crystals  of  franklinite  that  is  mix- 
ed in  with  the  silicate  and  red  oxide. 
40       Q.  Then  would  you  say   (here   is   a   difference   between 
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fraiikliiiite  ore,  and  franklitiite — tlie  mineral? 

A.  I  don't  know  if  tliere  is  an}'  difference  or  not,  I  don't 
iniagine  there  is  nincli  difference. 

Q.  Tliat  is,  wliat  von  call  frankiinite  ore? 

A.  Yes,  sir;  frankiinite  ore. 

Q.  At  the  time  of  \'onr  visits  np  there,  yonr  early  visits, 
what  was  this  whole  \'ein  of  ore  called  by  the  peojile  of  the 
neighborhood  ? 

Mr.  McCarter?     I  object. 

The  Conrt :     IIow  is  that  cross-examination  ? 

Mr.  Collins:  I  think  it  is,  sir.  He  is  asked  to 
describe  what  is  frankiinite  ore? 

Mr.  McOarter:  He  did  not  attempt  to  desci-ibe 
it  on  our  side,   at  all. 

Mr.  Colliiis  :  Yes,  sir,  he  did  ;  he  spoke  about 
whether  frankiinite  ore  could  be  used  for  the 
manufacture  of  iron  ;  he  spoke  about  a  variet}'  of 
subjects  in  which  he  referred  to  frankiinite  as  an 
ore;  he  said  he  told  Mr.  Trotter,  although  lie 
made  a  contract  with  him  for  so  man}'  tons  of 
fi-anklinite  ore,  that  he  must  not  send  down  any 
frankiinite,  but  must  only  send  down  what  he  said 
was  zinc  ore.  He  has  alreadv'  said  that  this  was 
zinc  ore ;  now,  surely,  it  is  competent  cross-exam- 
ination to  prove  what  it  is  called.  It  would  never 
do  in  the  world  when  we  are  construing  deeds 
and  the  meaning  of  terms  in  deeds  to  call  a  wit- 
ness who  says  "  There  was  silicate  of  zinc  in  it,  and 
therefore  1  call  it  zinc  ore,"  and  not  permit  us  to 
ask  him  what  it  was  called.  I  am  going  to  follow 
it  up  by  siiowing  what  he  has  called  it. 

The  Court:  Well,  of  course,  I  can't  control 
the  cros.s-examination  ;  but  I  don't  think  he  was 
asked  that  (juestion. 

Mr.  Collins  :     Which  <jue.stion  ?  4q 
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The  Court:  What  tlie  ore  was  called.  He 
was  only  asked  as  to  his  own  observation.  The 
other  is  legitimate  evidence  under  Judge  Dixon's 
opinion  ;  you  may  prove  what  was  ore,  but  you 
must  do  it  by  your  own  witnesses,  and  you  cannot 
make  him  your  witness  on  cross-e.xamination. 

Mr.  Collins:  True,  but  surely  it  must  be  com- 
peten-j  when  he  is  assuming  to  characterize  this  in 
1850  to  show  what  it  was  called.  I  do  not  see  how 
there  is  any  escape  from  it.  I  have  a  right  to  ex- 
haust all  the  means  of  knowledge  the  witness  has. 
It  is  not  just  to  us  to  permit  him  to  come  and  give 
us  a  partial  statement  of  the  situation  as  to  what 
certain  individuals  called  it. 

The  Court :  If  he  had  said  that  I  should  per- 
perniit  this  question,  but  he  has  not  said  what 
other  individuals  called  it. 

^^  Mr.  Collins:     No,  but  that  is  what  I  asked  you. 

He  says  he  looked  at  it  and  found  silicate  of  zinc 
in  it,  and  therefoie  lie  called  it  zinc  ore.  Have  I 
not  the  right  to  ask  him  what  other  people  called 
it? 

The  Court :  Well,  I  do  not  think  it  is  cross- 
examimition. 

Mr.  Collins :     He  was  permitted   to  tell  what 

30  certain   people  called  it — Farrington  and  .Jones — 

and  if  he  was  permitted  to  tell  what  they  called  it, 

have  I  not  a  right  to  ask  him  what    other    people 

called  it  ? 

The  Court :  Undoubtedly  you  have  a  right  to 
ask  him  what  they  called  it,  and  to  cross-examine 
him  upon  that  subject,  and  I  think  you  would 
have  a  right  to  examine  him  as  to  what  other 
people  called  it  if  he  had  so  stated,  but  it  is  not 
40  within  my  recollection. 
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Mr.  I*;iiker:  If  your  Honor  will  pardon  me,  I 
will  read  my  notes  of  his  testimony.  (Reading.) 
'•  I  went  to  see  if  tliere  was  zinc  ore  there  contained 
in  the  franklinite  ;  the}'  showed  silicate  of  zinc  in 
rod  oxide  there.  I  saw  tlie  silicate  of  zinc 
mixed  witii  tlie  red  oxide.  Q.  What  did  the}' 
call  it  ?     A.  Tiiey  called  it  silicate  of  zinc,"    &c. 

Mr.  Collins  :  That  is  what  he  said,  and  I  think 
I  have  a  right  to  ask  him  what  other  people 
called  it  ?  10 

Mr.  McCarter :  That  was  a  conversation  with 
those  particular  persons,  and  what  they  said  lias 
been  inquired  into  fully;  what  other  people  said 
at  different  times  is  not  cross-examination.  He 
did  not  pretend  to  say  anybody  else  characterized 
this  ore  by  name. 

Mr.  Collins :  But  if  we  can  show  that  the  com- 
munity generally —  20 

Mr.  McCarter:  Yes,  when  you  come  to  your 
case. 

Mr.  Collins:     But  by  him? 

The  Court :  I  see  that  he  did  say  so,  and  you 
may  ask  him  what  they  called  it  in  that  interview, 
and  as  he  did  that  as  some  foundation  for  his 
opinion,  you  may  ask  him  what  other  people 
called  it,  if  he  knows.  That  had  passed  my  recol- 
lection. 


30 


Mr.  Mc(Jarter :     We  except. 

To  \srh.ich  ruling  the  plaintiffs  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingy 

"W.   J.   MAGIE,  ^P  40 

/.  .s.  c. 
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Q.  What  was  tliis  outcropping  called   in    that    neiglibor- 
liood  ;  what  did  tliey  call  it,  the  people? 
A.  The  outcropping. 

Q.  On  Mine  Hill,  this  vein  ;  what  was  it  called  ? 
A.  Well,  some  supposed  it  was  fianklinite. 
Q.  What  did  they  call  it? 

Mr.  Griggs  :     Let  him  answer  fully. 

A.  I  cannot  recollect  any  individual  telling  me  of  it  in 
any  way  only  as  general  rumor;  that  some  of  them  called 
it  franklinite,  I  was  told. 

Mr.  McCarter :  I  object  to  the  answer,  and 
move  that  it  be  stricken  out. 

The  Witness:  But  I  don't  know  that  I  have 
had  any  interview  with  any  of  those  countrymen. 

Mr.  McCarter :     I    made  a  suggestion   to  the 
Court  that  that  answer,  not  being  responsive  and 
20  mere    hearsay,  is  not  competent,  and  should  be 

stricken  out. 

Mr.  Collins :  I  propose  to  follow  it  up  oy 
showing  more  fully — refreshing  his  memory,  and 
that  will  round  out  the  testimony.  Do  not  strike 
it  out,  with  difference  I  ask,  until  the  next  few 
questions  are  asked. 

The  Court :     What  force  will  it  have  ?      I  do 
not  understand  he  ever  heard  anybody  call  it  so. 
30  He  said  somebody  told  him  they  called  it  so. 

Mr.  Collins  :  But  we  are  going  to  ask  further 
questions. 

The  Court:  That  will  tiot  make  this  testimonj' 
competent. 

Mr.  Collins:  All  I  ask  your  Honor  is  to  hold 
the  matter  in  abeyance  for  a  moment. 

40        ^-  "^"  Now,  you  said  when  speaking  of  this  vein  that 
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ontc^ropped  over  Mine  Hill  that  some  people  called  it  fiank- 
linite  ore?  A.  Yes,  sir.  Q.  What  people?  A.  Tiie 
country  people  there,  1  don't  recollect ;  I  can't  recall  the 
names  of  the  people  at  this  day.  Q.  The  residents  of  the 
•neighborhood  ?  A.  It  was  recognized  in  the  neighborhood, 
was  supposed  to  be  franklinite  on  account  of  its  dark  color." 
Did  you  so  testify  at  the  last  trial  ? 
A.  I  suppose  1  did  ;  yes,  sir. 

The  Court :     Do  you  want  the  last  question   ^^ 
stricken  out  ? 

Mr.  McCarter :     Yes,  I  do. 

Q.  Then  you  did  hear  the  residents  there  call  it  frank- 
linite, only  you  can't  give  their  names  ;  is  that  correct  ? 

A.  I  can't  give  their  names. 

Q.  What  did   the  New   Jersey    Exploring   &    Mining 

Company  call  the  same  kind  of  ore  as  this  which  outcrops 

on  Mine  Hill,  which  existed  in  their  vein  on  Sterling:  Hill? 

20 

Mr.  T.  N.  McCarter :     I  object. 

A.  I  don't  understand  your  question. 

The  Court :     It  is  objected  to. 

Mr.  Collins:     I    understand    it  is.     I   ask    the 
question. 

The  Court:     I  shall  exclude  it. 

SO 

Mr.  Collins:     I  pray  an  exception. 

The  Court :     Take  an  exception. 

Q.  What  did  the  New  Jersey  Exploring  &  Mining  Com- 
pany call  the  footwall  portion  of  the  Sterling  Hill   vein? 

Mr.  T.  N.  McCarter:     Objected  to. 

The  Conrt :     Overruled.  iq 


Mr.  Collins  :     We  pray  an  exception. 
Q.  What  did  the  New    Jersey    Zinc   Company  call   the 
footwall  portion  of    the    double,  vein    at  Sterling  Hill    on 
their  property  '{ 

Objected  to. 

Oltjection  sustained. 

Exception. 
10 

Q.  You  say  you  attention  was  called  to  a  boulder  in  the 
Buckwheat  field  in  1852?  was  it  1852? 
A.  Oh,  I  saw  it  in  1881. 
Q.  You  mean  1851,  don't  you  ? 
A.  Yes ;  yes.     Well,  1  saw  it  in  1852  also. 
Q.  But  in  1852  it  was  tiiat  you  took  the  sample,  wasn't  it  ? 
A.  In  1852;  and  had  it  analyzed. 

Q.  Now,  when  you  saw  that  boulder  in  the  Buckwheat 
field  vein,  what  did  you  think  it  was? 
20       A.  I  thought  it  was  a  boulder. 
Q.  Of  what  ore  ? 

A.  Well,  I  couldn't  judge  what  it  was,  it  was  so  dark  in 
color. 

Q.  Didn't  you  think  it  was  frankliiiite  ore? 
A.  Well,  I  might  have  probably  supposed  it  was. 
Q.  Didn't  you  testify  that  you  couldn't  tell  what  it  was 
until  you  had  it  analyzed  ? 
A.  Yes. 

Q.  Then  when  you  had    it  analyzed  what   per   cent,   of 
30  zinc  did  you  find  in  it  ? 

A.  I  think  I  found  39  per  cent.— very  rich  zinc  ore. 

Q.  Was  it  generally  regarded  as  franklinite ;  this  boulder  ? 

Mr.  T.  N.  McCarter:     I  object. 

The  Court  :     Was  he  asked  anything  about  it? 

Mr.  Collins  :     They  have  said  it  was   the  same 
vein  ;  they  took  pains  to   prove   the  tunnel   went 
._  throngli  to  show  it  was  the  same  vein. 
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The  Court :  Yon  nsk  now  whether  it  was 
ifenerally  regarded. 

Mr.  Collins:  Whether  it  was  at  that  time 
general!}'  regarded  us  franklinite. 

The  Court:  Yon  may  prove  liow  it  was  called, 
hut  iiow  is  he  to  discover  how  it  was  generally 
regarded  ? 

Q.  What  was  it  called  ;  what  was  this  called  ;  the  ore  in  1^ 
this  boulder  i 

Mr.  T.  N.  McCarter :     I  object. 

The  Court :     I  will  admit  that. 

A.  Some  called  it  fraidclinite,  and  others  said  they  didn't 
know  what  it  was. 

Q.  And  you  thought  it  was  franklinite.  Wiio  called  it 
franklinite  ?  20 

A.  I  suppose  the  same  people  that  spoke  about  the  other 
vein  there ;  I  can't  recollect  any  names  of  individuals. 

Q.  Haven't  you  yourself  called  this  vein  of  ore  frank- 
linite? 

A.  I  don't  understand. 

Q  Haven't  you  called  this  vein  of  ore  on  Mine  Hill, 
franklinite  ? 

A.  What  do  I  call  it  now. 

Q.  No  ;  not  what  you  call  it  now  ;  you  have  told  us  that ; 
haven't  you  called  it  in  former  years?  3q 

A.  No;  I  don't  recollect  ever  having  called  it  franklinite. 

Q.  Is  this  your  signature?  (Showing  witness  affidavit 
annexed  to  Bill  of  Complaint  between  Chailes  W.  Trotter 
and  Charles  A.  Heckscher,  in  Chancery  of  New  Jersey,  filed 
March  2-1:,  1S85).     Is  that  your  signature  ? 

A.  AVhat  is  this  about  { 

Q.  Is  that  your  signature,  first  ? 

A.  Yes ;  that  is  my  signature. 

Q.  Now,  I  will  tell  you  what  it  is  about.  That  is  an 
affidavit  that  you  made  at  the  request  of  Mr.  Wayne  Parker  40 
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here,  who  was  counsel  for  Trotter  in  a  dispute  hetween 
Trotter  and  Heckseheras  to  whetlier  moisture  had  to  be  al- 
lowed for? 

A.  I  recollect  about  that.     1  didn't  pay  any  attention  ;  I 
knew  what  they  wanted  me  to  testify'  to. 

Q.  I'ou  didn't  pay  any  attention  to  what? 
■  A.   About  the  wording,  whether  they  called  it    franklin- 
ite  or  what  they  called  it. 

Q.  You  don't  swear  to  statements — this  was  an  affidavit, 
IQ   wasn't  it  ? 

A.  It  was  an  affidavit,  but  I  read  it  ovei-,  I  suppose — 

Q.  Sworn  to  before  a  Notary  Public  in    New    York,    on 
the  24th  of  February,  1885? 

A.  les. 

Q.  You  read  it  over,  didn't  yon  ? 

A.  I  suppose  I  did. 

Q.  You  wouldn't  swear  to  statements    without   knowing 
what  was  in  it? 

A.  I  am  willing  to  swear,  and  will  swear  now    that   sell- 
20  ing  either  franklinite  or  zinc  ore   there    was    nothing   ever 
deducted  for  moisture. 

Q.  What  do  you  mean  by  selling  franklinite    ore  ;   what 
franklinite  are  you  talking  about? 

A.  I  mean  if  any  was  discovered  ;  this. 

Q.  How  could  you  sell  it  if  it  never  was  discovered — 

A.  Why  we — 

Q.  You  say  that  in  selling — 


30 


Mr.  Griggs :     I  must  object ;    the    witness    has 
not  answered  the  question. 

Mr.  (Jollins:     I  was  going  to  ciiange  the    ques- 
tion. 

Mr.  Griggs  :     You  interrupted  the    witness    in 
his  answer. 

Mr.  Collins  :     The  witness  had  not  said  a  word  ; 
1  was  simply  changing  my  question. 

4.0  The  Court :     In  your  energy  you  did  not  notice 
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tliat  lie  liad  begun  to  answer  :  I  tliiiik  tlio   objee- 
tioi)  was  well  taken. 

Mr.  Collins  :     I  withdraw  tlie  (jnestion. 

The  Court :     Jnst    put  such    question    as   you 
want  him  to  answer. 

Q.  You  don't  know — jou  say  that  moisture  is  never  al- 
lowed for  in  matters  arising  out  of  the  sale  of  franklinite 
ore  ;  you  said  that  ?  jq 

A.  Franklinite  ore  or  zinc  ore. 

Q.  Well,  you  don't  know  of  any  sales  of  franklinite  ore 
such  as  you  call  franklinite  ore,  do  you  ? 

A.  No  ;  1  never  knew  of  any  sales. 

Q.  Do  you  know  of  any  franklinite  ore  being  sold  ex- 
cept the  kind  of  ore  wliicii  some  people  call  franklinite, 
that  is  iti  this  vein,  and  that  Trotter  mined  and  sold  ? 

A.  That  I  don't— 

Q.  Do  you  know  of  any  being  sold  as  franklinite  ore  ex- 
cept that  kind  of  ore  ?  20 

A.  They  sold  zinc  ore  there  and  called  it  franklinite. 

Q.  Now,  I  ask  you  if  you  didn't  call  it  franklinite? 

A.  When  I  made  the  purchase  of  tiie  5,000  tons  there 
for  Mr.  Trotter,  he  insisted  upon  putting  in  the  word 
franklinite,  but  I  didn't  care  what  he  called  it,  provided  I 
got  zinc  in,  and  therefoi-e  the  contract  was  put  that  way,  so 
there  should  be  more  zinc  in  than  1  ever  heard  tell  of  being 
in  franklinite. 

Q.  In  franklinite  mineral? 

A.  Yes.  30 

Q.  In  franklinite  mineral  ? 

A.  That  is,  it  sliould  have  more  zinc  in  than  ever  was 
found  in  franklinite,  and  the  object  was  so  lie  should  not 
send  any  of  this  franklinite. 

Q.  But  you  had  your  protection  in  that  regard  by  re- 
quiring him  to  scale  down  the  price  if  it  did  not? 

A.  Yes;  but  I  wanted  additional  })rotection. 

Q.  And  if  it  went  higher  you  paid  a  higher  price,  didn't 
you? 

A.  Yes.  40 
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Q.  Now,  from  tliis  affidavit  which  I  have  shown  you  it 
reads  tiiis  way  :  "  Deponent  fiirtlier  says  that  lie  is  familiar 
witii  and  knows  the  franklinite  ores  on  Mine  Hill  in  said 
eouTity  of  Sussex,  being  the  ores  used  by  the  defendants," 
namely  Heckscher  and  others — 

A.  The  defendants  ;  what  do  you  mean? 

Q.  The  defendants,   Heckscher? 

A.  Oh,  yes. 

Q.  "At  their  zinc  works  in  Bethlehem,  in  the  State  of 
jQ  Pennsylvania,  in  the  manufacture  of  oxide  of  zinc,  and 
which  ores  are  obtained  of  tiie  complainant,  '  Trotter.' 
He  is  also  well  acquainted  and  familiar  with  all  the  other 
zinc  ores  of  said  County  of  Sussex,'deponent  having  during 
said  twenty-tive  years  used  such  ores,  including  franklinite 
ores,  many  thousand  tons  ?  " 

A.  Who  had— 

Q.  You? 

A.  No,  I  hadn't  used  franklinite  ores,  except  once  on 
Sterling  Hill. 
20  Q-  A  little  further  on  :  "  That  the  custom  and  usage 
in  the  purchase  and  sale  of  franklinite  ores  from  Mine  Hill 
when  the  purchaser  takes  the  oi'cs  from  the  mine,  delivered 
on  board  the  care,  ever  has  been  to  the  knowledge  of  de- 
ponent to  receive  such  ores  without  any  deduction  what- 
ever on  account  of  moisture — 

A.  Yes,  sir. 

Q.  One  moment;  I  have  not  asked  you  yet  *  *  * 
Later,  "  Deponent  is  well  informed  as  to  tlie  customs  and 
usages  of  trade  in  said  State  of  New  Jersey  in  respect  to 
30  the  purchase  and  sale  of  zinc  and  franklinite  ores  ;  *  * 
Deponent  further  says  that  the  usage  and  custom  in  said 
State  of  New  Jersey  in  determining  the  freight  on  zinc 
and  franklinite  ores  delivered  on  board  the  cars  from  the 
mines  b}'  the  weight  of  said  ores  at  the  time  they  are  de- 
livered on  board  such  cars,  and  no  deduction  whatever  is 
made  on  account  of  moisture."  Now,  Mr.  Squire,  what 
ores  were  referred  to  in  that  affidavit  as  franklinite  ? 

A.  These  zinc  ores. 

Q.  Those  on  Mine  Hill  ? 
40        A.   Yes,  sir;  zinc  ores. 
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Q.  Tliose  that  are  in  controvei-sy  in  tliis  suit? 

A.  Yes,  sir. 

Q.  Yes.  I  will  take  np  another  subject.  You  say  that 
yon  went  to  Newark  along  in  1850  and  1851,  and  saw  the 
experiments  of  the  company  there '< 

A.  Saw  tlie  wiiat  ? 

Q.  Experiments  of  the  company  'i 

A.  Yes,  sir. 

Q.  What  ore  were  they  working  ? 

A.  Well,  they  were  working  the  ores  that  tliey  obtained  -.^ 
from  Sterling  Hill. 

Q.  What? 

A.  Eed  oxide  of  zinc  and  silicate  of  zinc  mixed  witii 
crystals  of  frankiinite. 

Q.  From  what  vein  did  tliey  get  them  ? 

A.  They  got  them  from  tiiere — their  regular  voin  there  ; 
they  only  iiad  one  vein  ;  they  got  it  from  the  lianging  wail 
of  that  vein. 

Q.  Did  the  red  zinc  predominate? 

A.  In  some   places  it  predominated  ;  in  otlier  parts  sili-  oo 
cate  of  zinc. 

Q.  As  a  wliole,  did  tiie  red  oxide  of  zinc  predominate  in 
that  iiangitig  wall  side  of  the  vein,  as  yon  call  it? 

Mr.  McCarter  :     I  object. 

A.  At  that  time  the  red  oxide  of  zinc  prodominated. 

Tlie  Court:  \^' hat  is  tlie  objection;  the  same 
ground? 

Mr.  McCartei- :  Also,  that  there'has  been  no  30 
foundation  laid  to  enable  tiiis  witness  to  give  an 
ojjinion  as  to  the  relative  proportion  of  the  differ- 
ent kinds  of  ore.  He  was  not  asked  whether  tliey 
predominated,  or  qualified  to  give  an  opinion  on 
the  subject. 

Mr.  Collins  :  He  is  speaking  of  tiie  treatment 
of  the  ores  at  Newark.  The  answer,  of  course, 
may  be  struck  out  if  that  dees  not  stand  ;  I  tiiink 
it  is  entirely  proper.  40 
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Tlie  Court :  You  may  prove  wliat  ores  he  saw 
and  observed  in  the  experiments,  but  he  was  not 
examined  as  to  where  tliey  came  from.  Eestrict 
3'onr  cross-examination. 

Mr.  Collins  :     Does  the  answer  stand  ? 

The  Court :     It  is  stricken  out. 

Mr.  CoUiiiH:     We  take  an  exception  to  striking 
10  it  out. 

Q.  Wliat  mineral  predominated  in  the  oie  they  were 
tlieri  usina;  ? 

Mr.  McCarter  :     I  object. 

The  Court  :     I  think  it  is  proper. 

A.  There  were  three  ores  thei*e ;  one  was  red  oxide  of 

20  ^i"'^— 

Q.  Where  are  you  speaking  of  ? 

A.  I  am  speaking  of  the  iiangiiig  wall  of   the  front  vein. 

Q.  1  am  not ;  I  am  speaking  of  tlie  ores  they  were  work- 
ing at  Newark. 

A.  Well,  they  were  working  the  press  from  Sterling 
Hill,  the  hanging  wall  vein. 

Q.  Now,  what  mineral  predominated  ? 

A.  Well,  I  don't  know. 

Q.  At  that  time? 
oy       A.  At  that  time  in  1850  and  in  1851. 

Q.  What  mineral  predominated  ? 

A.  I  don't  know  whether  the  red  oxide  of  zinc  was  equal 
to  tlie  other  two  that  was  there,  but  I  think — rather  think, 
that  it  was ;  there  was  more  red  oxide  than  either  the  sili- 
cate or  the  frank iinitc. 

Q.  What  were  they  experimenting  for,  to  make  what  ? 

A.  Oxide  of  zinc. 

Q.  That  is  the  material  that  is  here  in  the  bottle — like 
that  in  thai  bottle  ? 
40       A.  I  suppose  so ;  that  looks  like  oxide  of  zinc. 


Q.  Did  tliey  do  it  under  a  patent? 

A.  Under  a  patent  ? 

Q.  Yes? 

A.  I  think  not. 

Mr.  McCarter:     How  is  that  material. 

The  Witness :  I  never  lieard  of  a  patent  for 
tlie  muffle  furnace. 

Q.  I  mean  Samuel  T.  Jones'  patent. 

Mr.  McCarter  :     I  object. 

A.  Do  yon  mean  the  hag  patent  ? 

The  Court :  One  moment.  I  will  admit  any 
cross-examination  in  reference  to  the  nature  of 
the  experiments  that  he  observed,  and  if  he  knows 
anytiiing  about  whether  they  were  working  under 
a  patent  or  not- -you  may  ask  the  question. 

Mr.  McCarter:     Exception,  please. 


10 


20 


To  which  ruling  the  plaintiffs  coun- 
»el  prays  an  Exception,  and  that  his  said 
Sxception  may  be  sealed  and  it  is   sealed 
iccordingy 
,  ^Sr.   J.   MAGIE,  ^P 

/.  5.  C.  30 


Q.  Yes,  under  that  Samuel  T.  Jones  bag  patent  ? 

A.  The  bag  patent  ? 

Q.  Yes? 

A.  They  were  working  under  his  patent. 

Q.  Wlien  was  that  procured?  .  ^ 
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A.  1  could  not  tell  you  when  it  was  procured. 
Q.   Was  it  not  first  patented  in  1850? 
A.  What  say? 
Q.  First  patented  in  1850  ? 
A.  I  could  not  tell  you  the  date. 
Q.  You  don't  know  ? 
A.  No,  I  can't  tell  you. 

Q.  Now,  you  say   they  were  experimenting,  when  you 
went  there,  on  the  making  of  oxide  of  zinc? 
10        A.  Yes,  sir. 

Q.    What  were  their  tirst  experiments,  on  what? 

The  Court :     If  he  observed  ? 

Q.  What  is  metallic  zinc  ? 

A.  "Well,  it  is  a  metal,  same  as  iron  is  a  metal. 

Q.  You  mean — called  spelter,  is  not  it,  now  ? 

A.  Called  spelter  now. 

Q.  Yes;  I  only  wanted  to  get  the  name.  You  have  said 
that  metallic  zinc  had  been  successfully  made  from  these 
Mine  Hill  ores  before  1848.     To  what  did  you  allude  ? 

A.   Had  been  successfully  made  ? 

Q.  Successfully  made  from  Mine  Hill  ores  before  1848. 
To  what  did  you  refer  ? 

A.  I  must  have  referred  to  their  being  made  for  the 
weights  and  measures,  the  Government. 

Q.  That  is,  for  the  United  States  Government  ? 

A.  Yes,  sir. 

Q.  By  Mr.  Hessler? 

A.  1  don't  know  who  by. 

Q.  You  have   heard   the  name  of  Hessler  in  connection 

with  it? 

A.  I  don't  know  ;  no  recollection. 

Q.  Well,  whoever  it  was,  it  was  for  the  standard  weights 
and  measures,  at  Washington  ? 

A.  Standard  weights  and  measures. 

Q.  Eighteen  hundred  and— 

A.  1  don't  know  what  year. 

Q.  Between  1833,  1834  and  1835  ? 
40        A.  I  don't  know  what  year  ;  it  was  before  I  had  anything 
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to  do  witli  these  mines  np  there. 

Q.   Ill  the  thirties,  sometime? 

A.  Well,  I  don't  know  the  dates. 

Q.  That  is  what  you  referred  to  ? 

A.  That  is  what  I  must  have  referred  to  ;  I  have  nothing 
else  that  I  could  have  referred  to. 

Q.  Do  you  know  of  any  other  instance  of  successful 
manufacture  but  that  one,  before  1848? 

A.  Before  wiien  ? 

Q.  1848?  10 

A.  Any  successful  manufacture  of  what? 

Q.   Metallic  zinc,  out  of  these  ores  ? 

A.  I  know  of  none. 

Q.  No.  Now,  you  have  studied  the  subject  of  zinc  man- 
ufacture ? 

A.  I.  have  studied  it,  but  not  as  early  as  1848. 

Q.  Yon  did  not  study  it  as  early  as  1848? 

A.  No. 

Q.  No,  but  your  studies  since  1848  reached  back  before 
1848  ? 

A.  Oh,  I  iiave  studied  metallurgy  and  chemistr}'  before 
1848. 

Q.  Do  you  know  of  attempts  being  made  to  make  me- 
tallic zinc  about  1850—1849  or  1850? 

A.  Only  from  hearsay. 

Q.  To  what  do  you  refer  ? 

A.  I  refer  to  experiments  by  the  New  Jersey  Exploring 
&  Mining  Company  at  some  place  in  Newark,  not  their 
present  location. 

Q.   For  the  making  of  metallic  zinc  ? 

A.  For  an  effort  to  make  metallic  zinc. 

Q.  Was,  or  was  not,  that  experiment  successful  ? 

A.   I  always  understood  thev  were  unsuccessful. 

Q.   Why?' 

A.  I  don't  know  wlij'. 

Q.  Did  you  not  testify  on  the  last  trial,  that  it  was  be- 
cause the  franklinite  and  manganese  in  the  ore  destroyed 
the  retorts  ? 

A.  I  may  have ;  that  is  probably  the  reason  why  they 
were  not  successful.  ^q 
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Q.  At  all  events,  they  were  not  making  it  when  yon  first 
knew  them  ? 

A.  No. 

Q.  Nor  during  the  time  that  your  agency  continued  ? 

A.  No,  they  never  attempted  to  make  metallic  zinc 
during  my  agency. 

Q.  You  went  into  the  zinc  business  yourself  in  1854,  on 
your  own  account,  did  not  yon  ? 

A.  On  account  of  tiie  L'assaic  Company. 
10       Q-  ^^  which  you  were  a  stockholder  and  director? 

A.  Yes,  sir ;  I  was  president  of  the  compiiny  at  that 
time. 

Q.  Who  first  made  spelter  in  this  country,  commercially 
— your  company  ? 

A.  Eh? 

Q.  Was  your  compuny  the  first  to  make  spelter  in  this 
country,  commercially  ? 

A.  No. 

Q.  Out  of  these  Sussex  county  ores? 
20        A..   Yes,  the  Passaic  Company  was  the  first — 

Q.   When  was  it — what  did  you  say  ? 

A.  I  said  they  were  the  first  to  make  it  from  these  ores. 

Q.   When  was  this? 

A.  I  think  it  was  from  1870  to  1872  ;  somewhere  along 
there.  I  cannot  give — tell  you  the  exact  date  now,  we 
commenced  to  make  it. 

Q.  Under  experiments  by  Gideon  K.  Moore? 

A.  It  was  working  under  his  patents — 

30  Mr.  McOarter  :     That  is  objected  to. 

Q.  Where  did  the  New  Jersey  Zinc  Company  get  the 
ore  that  was  used  at  the  works  while  under   your  agency? 

A.  It  is  the  ores  out  of  their  mine  on  Sterling  Hill. 

Q.   Which  part  of  the  vein,   hanging  wall  or  foot   wall? 

A.  On  the  hanging  wall  vein. 

Q.  Why  did  not  they  go  to  the  foot  wall  part  of  the 
vein  ? 
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A.   Bedanse  the  Iiaiigiiio;  wall  vein  — 

Mr.  McCarter  :     One  irionieiit. 

Mr.  Collins :  The  difficulty  is,  eonnsel  does 
not  state  what  he  objects  to.  1  can  open  it  if 
necessary. 

Mr.  McCarter  :     I  object  on  the  ground  that  it 
is   not  cross-examination ;    we   did    not    inquire 
wliere  tliey  got  the  ore  from,   what   part  of  the  10 
vein,  and  it  is  therefore  in  no  sense  cross  examina- 
tion of  anything  this  witness  said. 

The  Court:     I  exclude  the  question — 

Mr.  Collins  :     Exception. 

The   Court:     Why,  they  did   not  go  to  Mine 

Hill? 

Mr.  Collins  :     No,    why  they  did  not  go  to  the  20 
foot  wall  part  of  the  mine. 

The  Court :     I  exclude  that  also. 

Mr.  Collins  :     Exception. 

Q.  Ton  say  that  you  commenced  to  work  on  the  back 
vein  of  your  property  ? 

A.  The  Passaic  Company. 

Q.  The  I'assaic  Company  ? 

A.  Yes,  sir.  3q 

Q.  And  that  the  New  Jersey  Zinc  Company  had  no  back 
vein  on  their  propert3'  ? 

A.  None  that  has  ever  been  discovered. 

Q.   Did  you  eventually  go  to  the  fi'ont  vein  ? 

A.  Did  1  then  go  afterwards  ? 

Q.  Afterwards,  to  the  front  vein  ? 

A.  After  I  hud  worked  on  tlie  back  vein  some  three  to 
live  years.    I  don't  think  any  more  than  three  or  four  years. 

Mr.  McCai'ter  :     I  oljject  to  any  inquiry  of  op-  40 
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enitions  on   the  front   voin  ;  we   did    not  inquire 
into  that  at  all. 

Tiie  Court :     What  is  the  question  ? 

Mr.  Collins :     When   he  went   from    the  back 
vein  to  the  front,  what  part  did  lie  mine? 

The  Court :     I  exclude  it. 

Mr.  Collins :     "What  part  of  the  front  vein  did 
you  mine  ?" 

That   is   objected  to,   exchidud   and  exception 
taken. 


Q.  Yon  said  that  Edwin  Post  undertook  to  make  iron  of 
franklinite  ore — at  Stanhope,  did  you? 

A.  Yes,  sir. 
on       Q.  In  this  county,  near  here? 

A.  At  Stanhope,  here  ;  yes. 

Q.   Where  did  he  get  the  ore  from  ? 

A.  I  can't  tell  you  ? 

Q.  Mine  Hill? 

A.  1  don't  know. 

Q.  You  were  a  member  of  the   board  of  directors  of  the 
New  Jersey  Zinc  Company  in  1852,  were  you  not  ? 

A.  I  was. 

Q.  Did  not  this  company  make  a  contract  with  this  same 
QQ   Edwin   Post,  to  furnish  them  with  100,000  tons   of   frank- 
linite ore  in  a  body  ;  this  ore? 

A.  I  think  they  did. 

Mr.  McCarter  :     I  object  to  that,  and  ask  that 
it  be  overruled. 

The  Court :     He  was  asked  about  an  attempt  to 
make    it   from    franklinite    ore,  and  they  have  u 
right    to   follow  it   up   and  find  where  that  came 
^Q  from,  and  this  is  one  way  of  doing  it. 
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Mr.  Mf(\ii'ter  :     lie  is  now  askiiitr  ;il)ont  a  foii- 
trat't  that  tliej  iiiaile. 

Jlr.  ('ullii).s:     Tin's  vcrv  zinc  cnnipaiiy. 

Mr.  McCarter:  1  du  not  think  tiie  statement 
of  the  witness  tiiat  Edwin  Post  made  an  ett'ort  to 
make  iron  out  of  franklinite  ore  that  was  not 
snccessfni,  entitles  them  to  go  into  where  tlie}'  got 
tiie  ore,  and  wiiat  kind  of  contract  tiiey  made  and  10 
ail  tliose  particnlai's. 

Mr.  Collins:     I  don't  propose  to  do  that. 

The  Court  :     I  think  you  can  show    wlieie    tiie 
IVaidclinitecnime  from. 

Mr.    McCarter:     lie  said  he  didn't  know. 

The  Court:     lie  was  trying  to  refresh  liisreeol-  ^o 
lection  by  a  contract  made  while  he  was  a  director 
of  the  company  ;  it  would  he  simply  a  question  of 
directing  his  iittention. 

Q.  And  was  the  ore  that  he  experimented  with  the  ore 
furnished  hy  the  New  Jersey  Zinc  Company  ? 

A.  1  can't  say  of  my  own  knowledge  whether  it  was  or 
not. 

Q.  Well,  how  do  you  know  he  did  it  at  all? 

A.  Well  1  know  he  got  the  ore  from  some  source.  „,^ 

Q.  How  do  you  know  '( 

A.  From  hearsay. 

Q.  lleaisay  from  whom  ? 

A.  Edwin  Post  himself,  I  think. 

Q.  Where  did  you  hear  lie  got  it  from  ? 

A.  1  don't  know  whether  he  got  it  from  Mine  Hill  or 
Sterling. 

(i.  lie  got  it  from  one  of  the  two  ( 

A.  Either  one  of  those. 

<.^  If  In-  got  it—  4,, 


386 

A.   He  got  what  lie  called  frauklinite,  hut  it  didn't  prove 
to  he  frauklinite. 

Q.  What  did  it  prove  to  he? 

A.  Zinc  ore. 

Q.  Like  this  vein  in  dispute  now? 

A.   Well,  that  is  the  ore. 

Q.  And  tliat  is  what  he  tried  to  make  iron  of? 

A.   He  tried  to  make  iron  of  that,  unsuccessfully,  because 
it  had  too  much  zinc  in  it. 
10       Q-  Was  it  contemplated  at  one  time  to  form  a  fraid<litiite 
company  to  work  the  frauklinite  owned  hy   the    New    Jer- 
sey Zinc  Company? 

Mr.  MeCarter:     I  object. 

The  Witness  ;  There  was  some  talk  about  it, 
they  never  did  anything. 

The  Court:     Contemplated  by  whom? 

OQ  Mr.  Collins:     By  these  stockholders   of   whom 

the  witness  was  one. 

The  Court:     By  the  stockholders  of  what? 

Mr.  Collins  :  Of  the  New  Jersey  Zinc  Com- 
pany :  The  formation  of  a  franklinite  company  to 
work  the  franklinite  they  owned  on  Mine  Hill 
and  Sterling  Hill. 
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The  Court :     How  is  that  cross-examination. 

Mr.  Collins:  He  has  said  that  franklinite  was 
simply  the  mineral  franklinite,  if  it  happened  to 
occur  in  masses — 

The  Court :  Well,  no  matter  what  lie  has  said 
about  that. 

Mr.  Collins  :     Now,  I  want  to  show  that  they — 

40  The  Court :     Who  are  "  tliey"  ? 
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Mr.  Colliiip  :     This  witness. 

Tlie  Court :     Tliat  is  another  tiling. 

Mr.  Collins:  I  said  of  vvlioni  the  witness  was 
one;  the  stockholders  of  the  Zinc  Coinpamy  con. 
teniplated  forming  a  fraidclinite  company  to  work 
the  franklinite  ore. 

The  Court :     I  exclude  anything   contemplated 
by  stockholders  generally.     What  this  witness  did   10 
that  would  seem  to  be  inconsistent  with    what    he 
has  said   here  would  be   competent   cross  exami- 
nation, and  competent  evidence  in  other  ways. 

Q.  Did  you  write  a  letter  on    Novendier   16tli,    1852,  to 

Horatio  Allen  and  others,  a  committee  of   investigation    of 

the  New  Jersey  Zinc  Company  affairs  in  which,  after  refer. 

ring  to  the  Burrows  or  Wetherill  patent,  you  said  "  As  the 

two  processes — " 

20 
Mr.  McCarter :     I  object,  the  letter   should   be 

produced  and  shown  to  the  witness. 

Mr.  Collins :  On  cross-examination  I  have  a 
right  to  ask  him  if  he  wrote  the  letter;  it  is  no 
different  than  if  I  said  "  Did  yon  say  such  a  thing." 
I  have  a  right  to  test  him  and  see  if  he  did. 

The  Court :     Undoubtedly  you  have  a  right    to 
test  liim,  but  is  it  right  to  ask  the  witness  whether 
he  said  sometiiing  before  calling   his   attention    to  30 
the  time  and  place. 

Mr.  Collins:  I  have  not  the  letter,  1  have  told 
him  the  time.  Surely  I  have  the  right  to  ask  him 
if  he  did  not  write  the  letter. 

The  Court :  Eut  have  you  a  right  to  ask  him 
whether  he  said  a  certain  thing  without  showing 
him  the  letter,  which  you  say  by  imputatitm  he 
said  the  thing  in.  40 
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Mr.  Collins:  I  do  not  have  to  sliow  that,  witli 
all  due  respect  to  your  Honor,  for  yoiu-  Honor  so 
ruled  at  the  last  trial. 

The  Conrt :     Let  me  see  it. 

Mr.  Collins  :  Mr.  Thompson  will  look  it  np. 
And  I  nnderstand  that  to  he  the  rule,  that  1  have 
the  iio;lit  on  cross-e.xamination  of  asking  him 
whether  he  did  not  write  so  and  so  without  show- 
ing him  the  writing.  I  may  not  he  ahle  to  do  so; 
if  lie  admits  it,  ;dl  right,  but  if  he  denies  it  I  may 
not  he  able  to  prove  it,  if  I  lio  not  have  the  letter. 

The  Court :  You  have  a  right  to  ask  him, 
"  Did  you  write  to  Mr.  Allen  upon  a  certain  sub- 
ject," just  as  you  would  have  the  right  to  ask  him, 
"  Did  you  speak  on  a  certain  subject  in  the  pres- 
ence of  a  certain  person,"  and  if  he  says  yes,  yon 
liave  a  right  to  ask  him,  calling  his  attention  to 
20  the   time,  "  Did  you  say  in   that  conversation  so 

and  so,"  and  contradict  liim  if  he  denies  it.  Jiut 
1  do  not  think  you  can  ask  about  the  letter  with- 
out producing  it,  except  in  the  general  question, 
"  Did  you  write  it,"  but  if  I  ruled  differently 
before  I  liad  probably  looked  it  up  at  the  time. 
I  will  hear  counsel  on  the  other  side  about  it. 
What  are  your  views,  Mr.  McCarter  1 
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Mr.  McCarter:  My  view  is,  that  if  they  under- 
take to  contradict  a  witness  by  something  he  has 
said  in  a  writing, they  must  show  him  the  writing, 
lint  this  is  simply  getting  the  contents  of  the  let- 
ter ill  by  parole,  and  it  is  not  fair  to  the  witness. 
The  whole  paper  should  ije  produced.  It  may 
contain  explanatory  language,  which  will  entirely 
neutralize  the  effect  which  they  attempt  to  pro- 
duce by  this  part  of  it.  Tlie  conteTits  of  a  writing 
cannot  be  proved  except  by  the  production  of  the 
writing  itself,  or  liy  accounting  for  its  not  being 
^Q  produced. 
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Tiie  Court:  Counsel  ?:iv  that  f  so  rulod  Inst 
time. 

Mr.  McCarter :  1  do  not  uuilcrstainl  that  you 
so  ruled  last  time  ;  on  the  coiitrar}-,  I  think  the 
Court  held  on  several  occasions  that  they  could 
not  read  to  him  the  contents  of  a  document  or  an 
affidavit  or  a  treatise,  and  ask  him  his  opinion 
about  it. 

Mr.  Collins:     That  is  a  different  thintf.  10 

Mr.  MeCarter:  It  seems  to  he  an  infraction  of 
the  elementary  rule  in  regard  to  the  production 
of  a  document;  it  must  l)e  produced  or  its  ab- 
sence accounted  for. 

Mr.  Parker:  If  the  Court  please,  this  is  not 
tlieproof  of  a  document;  we  have  not  a  document, 
we  have  simply  information  from  a  printed  book 
of  another  case;  that  he  had  written  a  certain 
letter  in  certain  terms  whicii  we  think  modifies 
materially  his  testimony.  We  simply  ask  the 
witness,  "  Didn't  you  say  so?"  We  give  Jiim  all 
the  information  in  our  power.  If  he  says  he  didnot, 
tlie!i  it  amounts  to  nothing;  if  he  says  he  thinks 
he  did — there  was  such  a  letter  to  such  a  particu- 
lar person — he  admits  that  he  lias  made  an  admis- 
sion contrary  to  his  testimony.  ]t  seems  to  me 
we  can  always  ask  a  witness  whether  lie  has  made 
a  different  statement.  Now,  if  we  had  the  paper 
here  the  case  would  l)e  different,  but  we  Iiave 
not  the  paper.  It  is  a  letter  written  to  Horatio 
Allen;  it  is  not  our  paper;  if  it  is  in  anybody's 
possession  it  is  in  the  possession  of  the  other  side. 

Mr.  Collins  :  I  think  I  can  show  you  in  a  min- 
ute where  your  Honor  admitted  it. 

Mr.  Griggs:  The  Court  said  in  its  ruling  be- 
fore that  he  would  advise  the  witness  no  tot 
answer  such  a  (piestion  as  that  unless  confronted   40 
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witli  the  document  alleged   to  be  signed   or  writ- 
ten ;  something  of  tiiat  kind. 

Mr.  Collins  :  Page  1432—"  Tiic  Court :  You 
cannot  contradict  him  until  lie  makes  the  st.ite- 
ment.  The  statement  may  be  proved  by  the  let 
ter,  or  if  he  admits  that  lie  wrote  a  letter  con- 
taining that  language,"  &c. 

The  Court:  My  opinion  is,  that  to  contradict 
a  witness — to  ask  him  questions  tending  to  con- 
tradict him — you  must  so  connect  your  question 
w^ith  the  circumstanees  under  which  you  allege  he 
said  something  that  contradicts  his  present  evi- 
dence, as  to  be  fair  to  the  witness.  Now,  when- 
ever you  want  to  ask  the  witness  whether  he  has 
not  said  to  somebody  something  inconsistent  with 
what  he  has  testitied  to,  you  must  connect  it  witli 
the  time,  as  near  as  you  can,  with  the  place  and 
the  people  present,  so  as  to  call  to  his  recollection 
all  that  will  tend  to  refresh  his  memory  on  that 
point ;  otherwise  it  is  not  admissii)le.  Now,  can 
it  be  different  with  a  letter  ? 

Mr.  Collins:  I  thought  I  had  given  those  sur- 
roundings, but  I  will  do  it  a  little  more  fully. 

The  Court :  Well,  !•  will  admit  it,  and  the 
plaintiff  may  take  an  exception. 

Q.  Do  you  remember  a  committee  of  investigation  of  the 
New  Jersey  Zinc  Company's  affairs,  composed  of  Horatio 
Allen  and  others  ? 

A.  I  remember  a  letter  I  wrote  to  him. 

Q.  You  have  had  your  attention  called  to  it,  and  read  it 
lately  in  a  printed  book  ? 

A.  I  made  reports  to  the  company,  addressed  to  Horatio 
Allen,  November  16th,  1852. 

Q.  Y'^ou  have  a  copy  of  the  letter  yourself,  haven't  you  ? 

A.  I  iiave  a  copy  of  the  letter  hero,  yes. 

Q.   Did    you    not    sa}',  with   reference   to  tiie  Wetherill 
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patent,  wliicli  you  have  testitied  liere  was  also  claimed,  bj- 
Bnriows,  who  had  been  in  your  employ,  the  following,  page 
77  of  the  Wetherill  book  :  "  As  tiie  two  processes  are  vir- 
tually the  same — 

Mr.  McCarter  :     The  witness  says  he  has  a  copy 
of  the  letter.     Hadn't  that  better  bo  produced  ? 

Mr.  Collins:     I  will   call   his  attention   to  it — 
(indicating  the  ])ortion  of  the  letter  read).  ,„ 

Q.  "  As  the  two  processes  are  virtually  the  same,  I  have 
taken  an  assignment  from  Mr.  Burrows  of  all  his  rights,  and 
applied  for  a  patent,  which,  if  obtained,  will  be  for  the 
benefit  of  the  New  Jersey  Zinc  Company,  the  Frankliiiite 
Company,  and  a,uy  other  companies  working  or  pi-oposing 
to  work  their  ores  of  zinc."  Did  you  so  write?  What 
franklinite  company  was  therein  referred  to? 

A.  The  franklinite  companies  that  were  supposed  to 
e.xist,  or  may  be  discovered.  „^ 

Q.  Companies  may  be  discovered  ? 

A.  I  mean  the  ores  that  may  be  discovered. 

Q.  "Their  ores  of  zinc,"  you  say  ! 

A.  Well,  I  supposed  it  was  a  franklinite  company  that 
was  then  proposing  to  work  some  ores,  I  think,  from  Mine 

Jim. 

Q.  This  same  vein,  wasn't  it  ? 

A.  Yes,  on  the  southern  end  of  the  vein. 

Q.  Wasn't  it  a  compaii}'  that  was  to  be  formed  b}'  the 
stockholders  of  the  New  Jersey  Zinc  Company,  of  whom  oa 
you  were  one  ? 

A.  I  don't  know  whether  it  was  that  company,  or  another 
company,  that  I  was  made  a  director  in. 

Q.  Tnat  didn't  come  until  1853? 

A.  Eh? 

Q.  The  company  you  now  refer  to  was  not  organized 
until  1853  ;  at  least  you  became  a  director  in  1853  ;  this  is 
ill  1852? 

A.  Oh,  yes,  this  is  1852  ;  it  must  have  referred,  then,  to 
rt  company  tint  the  New  Jer.sey  Exploring  &  Mining  Com-  ^q 
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pail}'   tlionght    something  of   going  with  ;  tliey  never  did 
anytliing  with  it. 

Q.   And  tiiey  proposed,  did  they  not,  to  work  these  Miu® 
Hill  ores « 

A.  Yes,  I  suppose  so,  or  Sterling  Hill — either  one  or  tlie 
other. 

Q.  They  owned   botli   zinc  and   fraidclinite,  in  a  certain 
part  of  tlie  north  part  of  the  Mine    Hill,  didn't  they — the 
zinc  companv  ? 
IQ       A.  Owned  both  the  zinc  and  — 

Q.  And  franklinite? 

A.  Yes,  if  fraid'ilinite  had  ever  been  discovered. 

The  Court:     Proceed. 

Q.  You  have  said   that  you  were  a  director  of   a  frank- 
linite company.     What — 
A.  I— 

The  Court:     Proceed. 
20 

Q.   You    say   that   you   were  a  director  of  a  franklinite 
company — 

The  Court :  One  moment.  Tiiat  is  too  broad  ; 
you  must  confine  it  to  the  franklinite  company 
that  was  in  contemplation,  because  1  do  not  under- 
stand it  ever  went  further  than  that. 

Mr.  Collins ;     Your    Honor   is   confusing  two 
30  different  eases.     That  one  is  ended.    I  am  coming 

now  to  another  one.  In  1853  this  gentleman  was 
elected  a  director  of  the  old  Sussex  Company, 
which  changed  its  name  to  the  New  Jersey  Frank- 
linite Company,  and  they  took  deeds — 

The  Court :  All  that  appears  in  the  evidence 
now,  I  think.     Well,  proceed. 

Q.  You   S'ly  you   were  a  director  in   a  franklinite  com- 
40   P'"'}'? 
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A.  At  tlie  tiiiu'  1  first  testi tied  I  said  I  was  not,  Imt  Col. 
Curtis  produced  a  paper  sliowing  tliat  I  had  l)ecii. 

Q.   A  minute  Ijuok,  wasn't  it? 

A.  Eh? 

(J.  Produced  a  minute  hoolc,  witli  your  name  as  secre- 
tai-y  ? 

A.  Yes. 

Mr.  AleCarter:     Tliis  cpiestioii  isol)jeeted  to. 

A.  That  company  went  out  of  existence. 

The  Court:  One  moment.  1  must  try  and 
iceep  down  tiiis  cross-examination.  You  must  con- 
tine  your  cross-exannnation  in  some  way  to  tiiis 
vein. 

Mr.  Collins :  I  am  going  to.  1  cannot  do  i^ 
all  in  one  question. 

The  Court :     1  know  you  are  going  to,  but  1  20 
ask  you  to  do  it,  and  not  go  all  over  this  organiza- 
tion of  the  other  company. 

Q.  Now,  what  was  that  company — was  it  the  old  Sussex 
Zinc  &  Copper  Mining  <t  Manufacturing  Company,  with  a 
change  of  name,  to  wit,  the  New  Jersey  Franklinite  Com- 
pany ? 


Objected  to. 

The  (Jourt :  1  will  admit  cross-examination  of 
this  witness  as  to  his  connection  with  a  company 
organized  to  work  on  this  vein  as  for  franklinite- 
If  he  says  he  only  did  it  to  work  a  vein  if  it  was 
found  to  exist  there,  why  it  cannot  have  much 
benetit,  if  the  jury  believe  the  witness. 

Mr.  T.  N.  McCarter:     We  pray  an  exception. 


30 


40 
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To  •which,  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

W.   J.   MAGIE,  ^p 

/.  6'.  c. 

10       Q.  Was  it  tlie  old  Sussex  Company  muier  anotlier  name, 
the  New  Jerse^v  Frankliiiite  Company? 

A.  Well,  when  tiie  Sussex  Company  deeded  their  prop- 
erty to  the  New  Jersey  Exploring  &  Mining  Company  they 
reserved  any  frankliiiite  that  was  separate,  that  had  no  zinc 
ores. 

Mr.  Collins :  I  object  to  the  answer  and  ask 
that  it  be  stricken  out ;  he  begins  to  give  contents 
of  deeds  that  are  already  in  evidence.  It  is  not 
responsive  to  my  question. 

Q.  My  question  was  whether  this  company  was  the  old 
Sussex  Company  under  another  name,  to  wit,  the  New 
Jersey  Franklinite  Company? 

A.  I  don't  know  as  you  could  call  it  the  Sussex  Compiiny 
under  another  name  or  not.  The  Sussex  Company  owned 
not  only  all  the  zinc  ores,  but  franklinite  too. 

Q.  Please  answer  the  question.     Did  not  the  Sussex  Zinc 
&    Copper  Mining  &   Manufacturing  Company  have  its 
name  changed  to  the  New  Jersey  Franklinite  Company  ? 
30       A.  I  don't  recall  whether  they  did  or  not. 

Q.  Well,  you  were  a  director  in  the  New  Jersey  Frank- 
linite Company  in  1853,  and  secretary  of  it  ? 

A.  Yes,  i  believe  I  was. 

Q.  Did  not  that  company  take  a  deed  from  Col.  Curtis 
and  Daniel  II.  Cui'tis  of  all  tiie  franklinite  on  south  Mine 
Hill  ? 

A.  I  don't  know  whether  they  did  or  not. 

Q.  Did  that  company,  of  which  you   were  director,  have 
any  other  property  than  a  claim  to  own  franklinite  on  south 
40   Mine  Hill? 
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A.   I  don't  know  wlietlier  tliey  did  or  not. 

Q.  Don't  3'ou  know  wlmt  tliej  did? 

A.  No,  I  don't. 

Q.  Don't  yon  know  wliat  they  claimed  to  liave? 

A.  I  don't  recall  now,  because  that  company  went  out  of 
existence  so  soon,  I  lost  all  knowledge  of  it. 

Q.  Did  they  iiave  anything  except  what  their  claim  was 
in  this  vein  ? 

A.  They  had — I  supposed  that  they  had  what  liad  not 
been  transferred  to  tlie  New  Jersey  Exploring  &  Mining  jq 
Company. 

Q.  That  is  enough. 

A.  That  is  if  there  was  any  zinc,  franklinite  there  not 
associated  with  zinc. 

Q.  You  were  not  called  as  a  witness  in  the  old  litigation, 
1857  to  1861,  over  this  vein  of  ores,  were  you  ;  you  didn't 
testify  ? 

A.  Oh,  no  ;  I  was  noways  interested  in  the  New  Jersey 
Company  then  ;  I  had  nothing  to  do  with  it. 

Q.  You  didn't  testify  ?  20 

A.  No. 

Q.  You  did  testify  for  the  New  Jersey  Zinc  Company 
in  tiie  Moses  Taylor  case,  didn't  you  ? 

A.  I  did  ;  yes,  sir. 

Q.  I  show  you  a  pamphlet  purporting  to  be  the  reports 
of  the  New  Jersey  Zinc  Company'  in  1852;  do  you  recog- 
nize it  ? 

A.  1  do. 

Q.  You  have  had  one  of  those  in  your  possession  ever 
since  1852,  haven't  you,  Mr.  Squirer?  3q 

A.  I  have,  yes. 

Q.  Produced  it  in  New  York  the  other  day  ? 

A.  Yes. 

Q.  I  show  you  the  annual  report  of  the  New  Jersey  Zinc 
Company  of  1853  ? 

A.  Yes. 

Q.  Yon  recognize  that  as  a  report  issued  by  the  company  ? 

A.  Yes. 

Q.  And  you  have  had  one  of  those  ever  since  ? 

A.  Oh,  yes ;  yes.  40 
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Q.  You  stated,  I  tliiiik,  on  a  fonner  trial,  tliat  tliey  were 
issued  for  effect  in  Wall  Street,  didn't  you  ? 

A.  I  did  what? 

Q.  Testified  that  tlie  1852  report  was  issued  for  its 
effect  in  Wall  Street  on  tlie  stock  market  ? 

A.   Yes. 

Mr.  R.  H.  McCarter  :     One  moment.     What  if 
lie  did  testify  so  ? 

The  Court:     I   don't   suppose   that   is   proper 
cross-examination. 

Q.  Dues  tiiat  report  of  1852  contain  a  report  of  the 
committee  to  whom  you  wrote  that  letter  whieli  1  have 
read  ? 

A.  Yes. 

Mr.  McCarter:     01)jected  to. 
20       Q-  The  committee  of  investigation. 

Mr.  McCarter  :     Ohjected  to. 

A.  Yes. 

Q.  Take  this  report  of  1852;  that  was  a  report  issued  hy 
the  board  of  directors  of  the  New   Jersey  Zinc  Company'? 

A.  Yes,  sir. 

Q.  You  were  present  at  the  meeting  ? 

A.  I  was  present  at  the  meeting, 
on        Q.   Does  it  contain  among  other  things  the  report  of  the 
committee  on  investigation   of  its  affairs  dated  December 
15,  1852,  signed  by  C.  E.  Detmold,  who  was  president,  and 
Horatio  Allen  and  Joim  C.  Hitchcock? 

Mr.  McCarter  :     I  object  to  that. 

Mr.  Collins:     This  is  for  identification.     Your 
Honor  said  that  while  lie  was  here  I  might  do  that. 
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The  Court :     You  have  identified  the  books,  the 
contents  can  be  shown — 


Mr.  Collins:  I!y  ocular  inspection?  I  was 
afraid  it  might  not  l)e  so,  3'our  Honor  overrules 
the  question  ? 

Tlie  Court :     Yes. 

Mr.  Collins:     We  except. 

Q.  Docs  it  contain  a  report  by  Alexander  C.  Farringtoii, 
the  gentleman  to  whom  3'ou  referred  as  being  on  tlie  Hill 
with  you  and  Mr.  Jones  and  Mr.  Curtis,  dated  November 
1,  1852;  Mr.  Farrington  being  then  the  mining  engineer 
of  the  New  Jersey  Zinc  Company  ? 

Mr.  Griggs :     That  is  ol)jected  to. 
The  Court :     That  is  excluded. 

Mr.  Collins :  I  desire  to  make  it  clear,  that 
this,  I  ofiEer  by  itself,  as  being  a  statement  by  Far- 
rington, tlie  gentleman  whom  the  witness  says 
made  certain  statements  to  him,  and  I  propose  to 
ask  him  to  explain  the  statement  made  in  this  re- 
port by  Farrington,  on  ci'oss-examination.  I 
think  I  ought  to  have  it  appear  clearly. 

The  Court :  He  is  to  be  asked  on  cross  exam- 
ination to  explain  a  statement' made  by  another 
man  ? 

Mr.  Collins  :     Yes,  sir. 

Mr.  Griggs  :     At  another  time? 

Tiie  Court :  Tlie  only  question  jiere  is,  whetlier 
it  is  proper  to  ask  the  witness  whether  a  docu- 
ment issued  by  the  predecessor  of  the  plaintiff  in 
tliis  case,  and  wliich,  if  it  has  any  evidential  force 
at  all  is  because  it  was  so  issued — whether  the  wit- 
ness is  competent  to  state  what  it  contains. 

Mr.  Collins:     Yes,  sir. 
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Tlie  Court ;  No;  what  is  contained  in  it  can 
be  discovered  by  examination. 

Mr.  Collins ;  Of  conrse,  we  do  not  contend 
against  3'onr  Honor's  rnling,  which  is  that  we  can 
only  identify  it  now.  Your  Honor  overrnles  the 
qnestion  ? 

The  Court :     Yes. 

10  Mr.  Collins :     We  except. 

Q.  The  report  of  1853  was  also  issued  by  the  New  Jer- 
sej'  Zinc  Company  ? 
A.  Yes,  sir. 
Q.  At  about  its  date? 
A.  Yes,  sir. 

Mr.  Collins;  Then  we  will  go  no  further  witii 
that  now. 

20 

Q.   What  is  a  reverbratory  furnace? 

A.  What  was  a  reverbratory  furnace? 

Q.  Yes;  or  rather,  I  will  direct  your  attention  to  the 
point.  A  reverbratory  furnace  is  one  with  a  firm  clay 
hearth,  is  it  not? 

A.  You  may  say  it  has  an  oven  with  a  flame  from  a  sep- 
arate tire  playing  over  that  and  under  it  so  as  to  heat  the  in- 
terior of  the  oven  and  reduce — 

Q.  All  I  want  to  know  is  about  a  reverbratory  furnace  ? 
3Q        A.  Oh,  that  is  different. 

Q.  Well,  we  will  shorten  it.  It  has  a  cla}'  hearth,  has  it 
not? 

A.  A  what? 

Q.  A  clay  hearth  ? 

A  Yes,  sir. 

Q.  A  tirm  hearth  ? 

A.  Yes,  sir. 

Q.  And   a   Wetherill   furnace   has  pei'forated  iron  grate 
bars  ? 
4Q       A.  Yes,  sir. 


Q.  Did  yoii,  ill  your  oxide,  iiiuunfupture  work   niidui    F. 
C.  Jones'  patent  ? 

A.  You  mean  the  bug  patent  ? 
Q.  Yes? 
A.   Yes,  sir. 

Mr.    McCarter;     One    moment;   we    object  to 
tliat. 

The  Court  :     What  is  tlie  obieet  of  it  'i 

•'  10 

Mr.  Collins;     Tliat  was  a  patent  brought   out 
in  1848. 

Tiie  Witness  ;     Catching  tlie  oxide  of  zinc. 

J\Ir.  Collins  ;     They  say  tliey  made   oxide,  yes, 

but  they  made  it  under  a  patented  process  which 

we  will  put  in  later.     Tliat  is  the  only  way    they 

could  do  it,  as  we  will  show  ? 

20 
Mr.  li.  II.  McCarter  :     What  ? 

Mr.  T.  N.  McCarter  ;     The  Court  held  us  down 
to  1848  pretty  well,  and  this  is  ISSfi. 

Q.  How  low  a  percentage  of  zinc  oxide  can  tiiere  be  to 
make  it  profitable  to  work  the  ore  ? 

A.  That  depends  on  the  price  you  get  for  the  product 
very  much.  At  a  high  jirice  you  can  work  a  very  low  per- 
centage, and  at  a  low  price  you  want  a  very  high  percentage 
of  zinc  to  make  it  profitable. 

Q.  Average  it  ? 

A.  So  as  to  average  it  ? 

Q.  Well,  average  it ;  what  percentage? 

Mr.  Griggs  :     W^e  object  to  that. 

The  Court :     He  can  only  tell  that   by   stating 
the  price  of  the  product. 

Mr.  Collins:     He  testified  on  the  last   trial   on  40 
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tliat  same  suljject,   and    if  he  did  tlieii,  surely  he 
ciUi  now. 

The  Witness  :     W  ell,  I  have  worked  it  as  low 
as  eighteen  per  cent. 

Mr.  (/ollins :     Yes,  that  is  what  you  said  before. 

Tiie  Court :     I  restricted  the  other  side  to  prov- 
jQ  ing  the  comnieicial  availability  of  this  ore  in  1848. 

Q.  In  1848  ? 

A.  I  don't  know  anything  about  1848. 

Q.  When  you  began  ? 

A.  I  could  iiave  made  it  in  1848,  the  same  as  I  did  in 
1852. 

Q.  Well,  in  1852  ? 

A.  Well,  in  1852,  I  could  make  it  at  a  profit  if    the    ore 
only  contained  eighteen  percent.,  because  I  could  get  a  high 
20  price  for  my  product  then. 

Q.  You  say  that  you  used  liir.e  and  limestone  in  your 
workings  of  those  ores  quite  early  ;  I  mean  the  Sterling 
Hill  ores  ;  it  was  tiiose  tliat  you  worked.  What  is  carbon- 
ate of  lime? 

A.  Carbonite  of  lime  is  pure  limestone  ;  tliat  is  magne- 
sium limestone  ;  carbonate  of  lime  and  magnesia. 

Q.  What  is  that  in  the  ores  at  Sterling  Hill  ? 

A.  On  our  back  vein  I  have  had  it  analyzed  several  times? 
and  I  find  it  almost  obsolutely  pure    limestone. 
30        Q.  That  is  carbonate  of  lime? 

A.  And  in  the  fi-ont  vein  there  has  been  magnesium 
limestone  found. 

Q.  You  testified  in  the  suit  between  Wetherill,  com- 
plainant; and  the  New  Jersey  Zinc  Company,  defendant, 
on  the  patent,  did  you  not  i 

A.  I  did. 

Q.  Did  you  testify  then  (page  31)  on  the  subject  of  the 
use  of  lime  ? 

A.  I  did. 
40        Q.  Did  you  testify  that  in  the  month  of  May,  1872,  yon 
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pnrclinsed  seven  Ijoat  loiids  from  tlie  New  Jersej-  Zinc 
Company  to  keep  your  furnace  running  until  you  could  get 
ores  down  from  your  own  mine,  ami  tliat  the  ores  that  were 
delivered  were  tliose  obtained  from  Mine  Hill— silicate  of 
zinc  ? 

A.  I  did. 

Q.  Did  yon  testify  that  you  tirst  tried  to  use  tliose  ores 
witliout  the  use  of  lime,  and  worked  tliem  for  tliree  days 
each  in  two  separate  lines  of  furnaces;  that  you  liad  prev- 
iously been  rnnning  those  furnaces  on  your  own  ores  which  iq 
produced  on  an  average  about  23  per  cent ;  that  the  first 
day's  yield  upon  these  Mine  Hill  ores  was  about  in  the 
neighborhood  of  18  per  cent.,  bnt  these  two  first,  or  one  first 
day  on  each  line  you  thought  ought  to  be  excluded,  because 
the  change  had  been  made  without  the  men  in  the  bag 
room  being  notified  of  it,  and  tliat  they  made  desperate 
efforts  upon  each  of  these  lines  to  get  the  usual  amount  of 
zinc  by  extra  shaking  of  the  bags,  and  in  one  line  of  bags 
they  got  18  per  cent  and  on  the  other  line  they  got  16?^. 
Did  you  so  testify  ? 

A.  Well,  I  caTinot  recollect. 

Q.  Have  you  not  read  that  over  lately  for  the  purpose 
of  this  case  ? 

A.  I  have  not  read  it  lately,  I  suppose  that  is  so. 

Q.  Did  you  not  testify  that  in  one  line  of  bags  they  got 
18  per  cent,  and  on  the  other  line  they  got  16:1 ;  the  next 
day's  work  on  ono  of  the  lines  the  yield  was  13%  per  cent., 
and  on  the  other  line  12/4  per  cent  ? 


20 
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Mr.  McCarter:     Is  this  cross-examination  ? 

Mr.  Collins:  Yes,  I  want  to  show  that  that  was 
the  first  time  he  tried  lime  and  that  he  had  to  stop. 

Mr.  McCarter:  Our  objection  is  that  counsel 
can  not  take  a  whole  page  of  testimony  and  read 
it  to  the  witness,  and  then — 


Mr.  Collins:     I  am  doing  this  to  save  time.  At 
our  request  Mr.  Scjuier  has  read  this  over  carefully.  40 
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Tlie  Court :     He  said  not. 

Q.  You  liave  read  this  over  at  our  request  ? 

A.  I  have  read  that  testimony  over. 

Q.  Eecently? 

A.  No,  sir. 

Q.  How  long  aeo  ? 

A.  Five  or  si.x  months;  I   don't   recollect.     I   have  not 
read  it  ver^-  recently. 
^^       Q.  You  read  it  for  tiie  pni'pose  of  your  testimony  in   this 
case  ? 

A.   Yes,  sir  ;  I  have  glanced  over  it. 

Mr.  Collins:     We  ask  him  to  do  soas  a  courtesy 
to  him. 

Q.  Now  did  you  not  testify—"  The  yield  was    13^    per 

cent.,  and  on  the  otiier  line  it  was  12^  per  cent ;  tiie  third 

day's  work  upon  one  line  was   10^    per   cent,    and   on   tiie 

otherline  was  8^  per  cent.,"  and  then  did  you   not  testify 

20   that  you  thought  it  was  time  to  stop,  that  it  would  not  do  ? 

A.  Yes,  sir. 

Q.  Did  you  not  testify  that  yot  commenced  then  on  two 
lines  on  the  17th  of  May  1872,  and  worked  this  same  ore 
with  the  addition  of  from  60  to  70  pounds  of  limestone 
added  to  each  charge  of  30  •  pounds  ? 

A.  Yes.     Pure  limestone. 

Q.  Yes ;  and  that  you  ran  each  line  of  furnaces  nine 
day's  ;  that  the  first  days  work — 

30  Mr.  McCartor :     Won't  you  tell    me    what    the 

date  is  that  he  is  testifying  ahont? 

Mr.  Collins :     The  17th  of  May,  1872. 

Q.  That  you  ran  each  line  of  furnaces  nine  days;  the 
first  day's  work  on  one  line  was  18  per  cent,  and  on  the  other 
line  was  17^  per  cent ;  you  so  testified  ? 

A.  I  suppose  I  did,  yes,  sir. 

Mr.  MeCarter  :     I  move  to  strike  out  the  testi- 
40  monj'  of  this  witness — 
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Mr.  Collins:     If  the  Court  will    liear    another 
(juestioii. 

The  Court:     I    will    hear    the   other   question 
which  Mr.  Collins  desires  to  put. 

Q.  Were  you  then  asked  whether  you  were  aware  of  a 
metallurgist  that  litiie  or  limestone  was  generally  used 
whenever  silicate  was  present,  in  the  operation  of  reductioti, 
and  did  you  not  answer  that  you  did  not  know  it  excepting 
as  far  as  zinc  was  concerned,  that  you  had  heard  it  had  been 
used,  and  that  it  was  found  in  Percy's  book  on  metallurgy. 
Did  yon  so  testify  ? 

Mr.  McCarter  :     That  is  objected  to. 

The  Court :     What  is  the  object  of  this. 

Mr.  Collins  :     The  next  one  is  the  question  that 
will  make  it  clear. 

The  Court :     Suppose  we  go  on  to  the  next  one 
then. 
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Q.  Were  you  then  asked  how  long  you  liad  known  of  the 
use  of  lime,  or  limestone,  in  the  operation  of  the  reduction 
of  zinc  ores,  and  did  you  not  then  state  that  you  could  not 
tell,  and  afterwards  were  asked  if  you  had  known  it  ever 
since  you  had  been  coimected  with  the  zinc  compaii}',  and 
state  that"you  thought  not,  and  tliat  you  could  not  go  back, 
to  a  certainty,  for  more  than  live  or  six  years — did  you  so  30 
testify  ? 

A.   I  did  ;  I  had  reference  to  pure  lime. 

Q.  Limestone  is  in  the  question  ? 

A.  I  had  used  limestone  before,  for  many  years,  where  it 
was  mixed  with  lean  ore — limestone  and  ore  together;  this 
was  pure  limestone. 

Q.  I  will  now  read  the  question,  the  context.  Is  not  this 
the  way  your  testimou}'  in  the  Wetherill  case  read — were 
j'ou  not  then  asked  whether  you  were  aware,  as  a  metallur- 
lurgist,  that  lime  or  limestone  was  generally  used  whenever  40 
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silicate  was  present,  in  tlie  operation  of  reduction,  and  did 
you  answer  that  you  did  not  know  it,  excepting  so  far  as 
zinc  was  concerned  ;  tiiat  you  had  lieard  it  had  been  used, 
and  that  it  was  found  in  Percy's  book  on  metallurgy,  and 
did  you  not  say,  "  I  think  I  did  "  ? 

A.  Well,  I  don't  understand  it. 

Q.  You  don't  understand  it  ? 

A.  No,  sir. 

Q.  Did  you  say  you  did,  or  did  not,  testify  as  I  have 
jQ  read  ? 

A.  Well,  just  read  it  over  again,  please. 

The  Court:  One  minute.  Permit  me  to  make 
a  suggestion.  When  counsel  are  trying  to  deal 
with  the  witness  on  the  basis  of  the  former  testi- 
mony, it  seems  to  me  the  only  way  is  to  ask  first, 
"  Were  you  asked  this  question  ?"  and  stop  and 
then  get  an  answer  to  that.  You  see,  you  read 
the  question  and  answer,  and  then  ask  hi!n,  "Did 
20  you  testify  so  and  so?" 

Mr.  Collins  :    I  will  avail  myself  of  your  Honor's 
suggestion. 

Q.  Were  you  asked  this  question,  "  Are  you  aware,  as  a 
metallurgist,  that  lime,  or  limestone,  is  ijenerally  used  when- 
ever silicate  is  present,  in  the  operation  of  reduction  ?" 

A.  I  think  it  is. 

Q.  Did  you  testify,  "  I  don't  know  it,  except  so  far  as 
3Q  zinc  is  concerned  ;  I  don't  know  al)Out  other  things  ;  I  have 
heard  that  it  had  been  used  ;  it  is  found  in  Percy's  book  on 
metallurgy." 

A.  It  is  found  where? 

Q.  In  Percy's  book  ? 

A.  Yes. 

Q.  Were  you  then  asked,  "  liow  long  have  you  known 
it"? 

A.  Yes,  I  think  so. 

Q.  And  didn't  you  answer,  "That  I  could  not  state." 
40       A.  Well,  that  whole  question  was  about  pure  lime. 
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Q.  Yon  maj  explain  tins  later,  but  I  want  to  get  j'our 
testiiuoiij  ? 

A.  Well,  I  sudpose  1  did,  if  it  is  tliere. 

Q.  Were  vou  tiieii  asked,  "Ever  since  j'oii  have  been 
connected  with  the  zinc  business"? 

A.  Yus,  I  suppose  so. 

Q.  And  did  you  say,  "  I  think  not ;  I  could  not  go  back 
with  certainty  more  than  five  or  six  years"  ? 

A.  Yes;  that  is,  the  use  of  pure  lime. 

Q.  One  moment.     No  doubt  they  will  ask  you  that.  jq 

Mr.  MeCarter  ?  I  don't  think  you  should  ob- 
ject to  his  making  an  explanation,  because  we  may 
ask  him  about  it. 

Mr.  Collins:     I  don't  object  to  it. 

Q.  Were  you  then  asked,  ''  Have  yon  ever  seen  any  ores 
of  zinc  worked  in  the  mutHo  furnaiice.  with  lime  added  ?" 
Were  you  asked  that? 

A.  No,  I  never  had. 

Q.   Were  you  asked  that  ? 

A.  Yes,  sir. 

Q.  Did  you  say  you  never  liad  ? 

A.  I  never  had. 

Q.  Did  you  then  make  this  statement,  "  I  would  like  to 
qnalify  an  answer  that  1  gave  before.  You  asked  me  how 
far  back  I  could  go  in  the  use  of  lime,  mixed  with  ore.  I 
tried  the  experiment  myself  more  than  ten  years  ago,  mixing 
lime  with  the  Passaic  Company's  ores,  as  a  matter  of  exper 
iment."     Did  you  so  state? 

A.  Yes,  I  did. 

Q.  Were  you  then  asked,  "  What  was  the  object  of  the 
exjjeriment,  and  what  was  the  result"  2 

A.   I  think  1  was. 

Q.  And  did  you  say,  "  The  object  was  to  see  if  I  could 
make  a  whiter  zinc.  I  didn't  make  a  whiter  zinc,  and  I 
never  pursued  the  experiment  any  further.  I  didn't  try  it 
for  a  percentage  "  ? 

A.  That  is  pure  limestone,  I  meant;  yes.  ^q 
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Q.  Were  yon  ten  asked,  "  Have  3'on  ever  seen  lime  used 
except  in  connection  with  the  Wetheriil  process,  in  tlie 
nianufactnro  of  the  wliite  oxide  of  zinc,  or  tried  "  ? 

A.  No,  I  don't  l;now  as  I  have. 

Q.  And  did  you  answer,  "  I  have  no  recollection  of  see- 
ing any"  ? 

A.  Yes,  sir. 

Q.  Does   your  company   still    own    mines  — the  Passaic 
Company  ? 
10       A.  Do  wliat  ? 

Q.  Do  the  Passaic  Company  still  own  mines  at  Sterlinor 
Hill? 

A.  Yes,  sir. 

Q.  Your  ore  has  become  very  lean,  lias  it  not  ? 

A.  In  parts  of  the  mine  it  is  very  lean,  in  other  parts  it 
is  rich. 

Mr.  McCarter  :     We  object  to  that. 

The  Court :     I    think    1   shall  have  to  exclude 
20  that. 

Mr.  Collins:     I  except. 

Q.  What  companies  manufacture  oxide  of  zinc  in  the 
Eastern  or  Middle  States  i 

A.  What  companies  at  present  ? 

Q.  Yes '(     Are    there   any   others,    excepting   your  own 
company,  the  New  Jersey  Zinc  &  Iron    Company,  and  the 
Lehigli  Zinc  &  Iron  Company  ? 
30       A.  Not  at  the  present  time. 

Q.  You  three  control  the  trade  ? 

Mr.  McCarter  :     1  object. 
A.     We  don't  control — 

Mr.  Collins :     Erase  the  question  if  they  do  not 
wish  it  asked. 

Q.  Can  you  get  sufficient  ore   for  your   business   from 
^0   your  mines? 
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Mr.  McCarter  :     We  object. 
Tlie  Court :     Exelnded. 
Mr.  Collins  :     We  pray  an  exception. 
Tliat  is  all  with  tliis  witness. 

Re-direct  examination  l>y  Mr.  T.  N.  McCartei- : 

Q.  You    were  shown   on   cross-examination  an  affidavit  i(^ 
about  moisture? 

A.  About  moisture,  yes. 

Q.  In  which  tlie  expressions  "  franklinite"  and  "zinc 
ores  "  are  used  ? 

A.  Yes,  sir. 

Q.  This  affidavit  was  made  in  a  suit  in  wiiich  Mr.  Trotter 
was  a  party,  was  it  not  ? 

A.  Yes,  sir. 

Q.  And  it  was  between  Trotter  and  Mr.  Heckscher? 

A.  Yes,  sir ;  I  tiiiidv  it  was. 

Q.  You  iiave  testified  in  regard  to  the  custom  of  allow- 
ing for  moisture  in  tiie  weight  of  ore  ? 

A.  Yes,  sir. 

Q.  Did  you  have  your  attention  called  particularly  in 
an\'  way  to  what  the  ore  was  called  ? 

A.  Not  at  all. 

Q.  At  the  time  when  Mr.  Trotter  commenced  mining 
tills  ore  on  the  north  half  of  Mine  Hill,  and  from  tiiat  time 
on,  did  he  constantly  call  the  ore  franklinite? 

A.   He  did,  as  far  as  I  am  aware. 

Q.  And  this  affidavit  was  prepared  by  liis  lawj'er,  was  it  'i 

A.  Yes,  sir. 

Q.   You  did  not  prepare  it? 

A.  1  did  not  prepare  it. 

Q.  Nor  your  attention  was  not  called  to  the  particular 
name  which  the  ore  had  ? 

A.  No,  sir. 

Q.  You  testified  as  to  the  moisture   and  as  to  the  habit  ? 

A.  Yes.  sir;  that  is  all  I  was  called  upon  to  testify  to,  or 
I  was  sup]iosed  to.  ^.q 
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Q.  Yon  testified  in  this  affidavit  in  regard  to  tlie  sale  of 
fraukliiiite  and  zinc  ores  ;  had  j'on  any  negotiations  prior  to 
the  making  of  tliis  affidavit  with  Mr.  Trotter  for  the  pur- 
ciiase  of  franklinite  ore  proper. 

A.  I  had. 

Q.  What  were  tliose  negotiations? 

A.  Those  negotiations  were,  lie  had,  he  wrote  a  letter  to 

the  Passaic  Zinc  Conipaii}',  stating  that  he  had  some  fonr  or 

live  hundred  tons  mined  of  black  franklinite  ore,    that    he 

10   thought  the  Passaic  Compaii}'  could   use    in    their   speigle 

furnace,  that  it  had  very  little  zinc  in  it. 

Mr.  Parker:  I  do  not  understand  this  to  here- 
direct  examination.  It  is  neither  re-direct  nor 
does  it  seem  to  me  to  be  material. 

Mr.  McCarter:  When  he  said  that  he  was  ac- 
quainted with  the  custom  of  selling  franklinite, 
he  was  asked  what  franklinite  ore  he  referred  to. 
Now,  1  propose  to  show  that  at  the  time  this  affi- 
davit was  made  he  was  engaged  in  negotiating 
with  Trotter  for  the  sale  of  black    franklinite  ore. 
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The  Court:     I  think  I  will  admit   that   if  the 
only  objection  stated  is  that  of  Mr.  Parker. 

Mr.  Collins:     He  was  also  asked  if  he  had  ever 
heard  of  the  sale  of  franklinite  ore  i 

Q.  What  negotiations  were  going  on  between  you  and 
30   Trotter   in   regard  to  the  sale  of  black  franklinite  ore? 

A.  ile  sent  down  an  analysis  that  he  he  had  made  of 
these  black  franklinite  ores,  two  analysis  ;  one  was  from 
Professor  Chandler,  of  New  York,  and  the  other  was  from 
Roger  Britton,  of  Pennsylvania. 

Mr.  Parker  :     One  moment.     What  is  the  ques- 
tion now  ?     I  think  he  has  gone  far  enough. 

Q.  I  show  you  a  paper  beginning  with  the  expression, 
AQ   "  Assay  of  Black  Franklinite  Ore  by  C.  F.  Chandler,''  and 
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liaving  at  tlie  bottom  "  Received  November  13tli,  1885, 
from  Charles  W.  Trotter,"  and  ask  yon  if  you  received  that 
paper  from  Mr.  Trotter  ? 

Mr.  Parker  ;  We  object  to  that  as  not  binding 
on  this  company',  and  not  liaving  anything  to  do 
with  their  mines,  and  not  containing  any  explana- 
tion of  what  the  witness  swore  to  in  an  affidavit 
about  other  matters.  This  affidavit  was  made  be- 
fore tliis  date.  At  the  time  of  this  affidavit  Mr. 
Sqnier  had  bought  no  ore  from  Mr.  Trotter. 

The  Court:     Is  this  later? 

Mr.  McCarter  :  The  analysis  are  dated  a  littl« 
earlier,  and  I  propose  to  show — 

Mr.  Parker  :  Mr.  Squier  testified  that  in  the 
sale  of  these  ores  no  moisture  was  considered. 
Now,  Mr.  McCarter  proposes  to  show  that  he  was 
negotiating  with  Mr.  Trotter  for  the  sale  of  a  dif- 
ferent kind  of  ore  ;  a  few  tons  of  selected  stuff; 
the  cullings  of  what  came  out  of  the  mine,  that 
was  there. 

Mr.  Griggs :  We  have  not  used  the  word 
"cullings,"  and  it  does  not  occur  ;  we  are  talking 
about  black  franklinite. 

Mr.  Paiker:  Yes,  500  tons  all  together  out  of 
39,000  tons. 

30 
Mr.  McCarter:     They  undertook  to  contradict 

this  witness  by  asking  him  if  he  had  ever  known 
of  any  sales  of  fi'anklinite  other  than  this  mixed 
ore  whicli  Trotter  called  franklinite.  I  propose 
to  show  that  at  that  time  he  had  been  negotiating- 
with  Trotter  for  the  purchase  of  what  Trotter 
called  black  franklinite  ore,  and  of  which  he  sent 
him  an  analysis  showing  it  was  franklinite  corres- 
ponding with  that  which  Mr.  Rogers  analyzed  as 
appears  in  his  report  of- 1836.  ^.0 
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Tlie  Court:  I  think  that  is  pi'oper  in  explana- 
tion of  the  cross-examination.  You  may  take  an 
exception. 

Mr.  Parker:     We  pra}'  an  exception. 

Q.  (Sliowing  witness  a  paper.)  Is  that  paper  in  Mr. 
Trotter's  handwriting ;  do  you  know  Mr.  Trotter's  hand- 
writing'< 

A.  I  have  seen  Mr.  Trotter's  liandwriting;  I  have  seen 

1"  it  several   times,  and  siiould  think  it  was.     Tliis  was  sent 

to  us  and  lias  been  in  our  possession  ever  since — sent  by  him. 

Q.  Did  lie  send  it,  or  bring  it? 

A.  1  cannot  say. 

Q.  Look  at  tiie  memorandum  at  tiie  bottom,  "  Received 
November  13,  1885,  from  Cliarles  W.  Trotter?" 

A.  That  is  his  signature. 

Q.  Has  that  been  in  your  possession  ever  since  ? 

A.  Yes,  sir ;  in  tiie  possession  of  the  Passaic  Zinc  Com- 
pany. 
^*^       Q.  Before  that  date,  had  Mr.  Trotter  been  endeavoring 
to    sell  you   black   frankiinite  ore  for  use  in   your   speigle 
furnaces? 

A.  Yes,  sir. 

Q.  And  tiiose  negotiations  had  never  resulted  in  anything 
up  to  this  time,  had  they  ? 

A.  No. 

Q.  Now  wluit  did  you  do  on  the  proposition  accompany- 
ing those  analysis  ? 

A.  I  sent  up  to  our  superintendent  a  day  or   two  after 
^^  we  received  tiiese.     J  wrote  a  letter  to  the— 

Mr.  Parker :     We  object  to  that. 

Mr.  McCarter:  I  propose  to  show  that  lie  sent 
instructions  to  his  superintendent  to  get  samples 
of  that  ore;  that  the  superintendent  went  and  got 
samples  and  bronglit  them  down  and  delivered 
them,  Mr.  Squier,  and  he  sent  them  to  his  ciiemist 
and  had  them  anal^'zed,  and  the  analysis  of  the 
•^  ore   was   substantially  the   same  as  this  analysis. 
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aiui  it  was  wliat  Mr.  Trotter  calls  franklinite;  not 
the  mixed  ore  which  lie  had  been  selling  as  frank- 
linite, but  the  typical  pure  franklinite  which  all 
tiie  parties  understood  to  be  franklinite  umil  Mr. 
Trotter  got  to  calling  it  mixed  ore. 

The  (]<)urt :  That  assumes  it  came  from  this 
vein. 

Mr.  McCarter :  1  propose  to  show  that  the 
superintendent  went  right  down  on  this  very  vein 
and  got  two  samples  out. 

The  Court :  Can  you  show  that  by  showing 
that,  this  witness  gave  the  instructions  ? 

Mr.  McCarter:  It  is  one  of  the  steps  ;  we  pio- 
pose  to  follow  it  up  by  showing  that  the  superin- 
tendent did  do  as  instructed,  and  had  the  samples 
analj'zed. 

Mr.  Griggs  :  We  also  propose  to  show  that 
the  messenger  brought  back  a  sample — to  explain 
what  Mr.  Squier  meant  and  understood  by  that 
ore. 

The  Court ;     I  think  that  is  competent. 

Q.  In  pursuance  of  j'our  instructions  to  Mr.  Marshall, 
did  he  bring  you  down  some  samples  ? 

A.  What  did  you  say,  I  don't  hear  you  at  that  distance? 

Q.  After  your  letter  of  instructions  to  Mr.  Marshall,  did  30 
lie  bring  you  down  some  samples? 

A.  lie  was  written  to  up  there  to  go  and  get  samples 
down  in  the  mine  of  that  class  of  ore,  and  he  went  there 
and  got  samples  and  sent  thein  down  to  me. 

y.   Have  you  either  of  those  samples  here? 

A.  I  have  one  of  them  here. 

Q.  (Shown  sample.)     Is  that  one  of  them? 

A.  That  is  one  of  tliein. 

We  offer  tiiat  in  evidence.  40 
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Mr.  McCarter  :  It  is  marked  Exlnbit  Sample 
No.  2,  A.  B.  C.  S. 

Q.  Wliat  did  you  do  with  the  samples  yon  got  from  Mr. 
Marsiiali  ? 

A.  I  sent  tliem  to  Dr.  Gideon  E.  Moore  to  be  analyed. 

Q.  The  Dr.  Gideon  E.  Moore  you  mentioned  before,  tlie 
chemist  ? 

A.  Yes,  sir ;  the  chemist  of  tiie  company. 
^„        Q.   Did  he  return  to  von  an  analysis  of  it  ? 

A.  He  did. 

Q.  (Handing  witness  paper.)     Is  that  it? 

A.  That  is  it. 

Mr.  T.  N.  McCarter :  I  now  offer  this  state- 
ment of  Mr.  Trotter  of  the  assays  which  he  lianded 
to  Mr.  Squier,  in  evidence. 

Mr.  Collins  :     Objected  to  as  irrelevant,  as  not 
re-examination,  and  as  not  binding  on  the  defend- 
20  ant. 

The  Court:  The  only  value  that  I  see  to  that 
paper  is  an  identilication  of  the  kind  of  ore  that 
this  witness  says  he  was  in  negotiation  for,  and  if 
it  tends  to  identify  it  as  a  franklinite  ore,  a  differ- 
ent ore  from  that  which  he  has  spoken  of,  it  does 
tend  to  explain  to  some  extent,  I  think,  his  state- 
ment in  the  affidavit.  In  that  view  I  will  admit 
it.  Not  as  an  assay  proved  by  any  one,  but  as  a 
30  paper  sent  by  Mr.  Trotter. 

Mr.  Collins:  I  think,  your  Honor  has  con- 
founded two  things — the  affidavit  has  reference 
to  the  moisture  in  the  ore,  made  in  the  suit  be- 
tween Trotter  and  Heckscher;  now,  this  has  refer- 
ance  to  the  contract  with  Trotter. 

The  Court :     He  was   asked    whether  he   had 

known  of  the  sales   of   franklinite  ore   based   on 

4Q  that  affidavit,  and  I  think  they  have  a  right  to  ex- 
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plain  what  he  did  not  of  negotiations  about  frank- 
iinite,  and  show  tliat  lie  did  not  know  it  was 
franklinite  ore.  As  to  the  contract  with  Trotter, 
of  course,  they  cannot  sliow  an}'  of  the  contract, 
but  to  what  it  liad  reference. 

Mr.  Collins:  Mr.  McCarter  contended  that  it 
was  not  any  such  ore  as  that,  but  a  rich  zinc  ore. 

Mr.    McCarter :      No,    iust   the   reverse ;   this 

•  10 
analysis  only  shows  fifteen  per  cent,   of   oxide   of 

zinc  in  one,  and  in  the  other  it  is  15.23.    This  had 

nothing     to    do    wiiatever    with    the     contract, 

that  is,  two  years  afterwards,  and   this   is   offered 

just  in  the  line  which  the  Court  suggested. 

Mr.  Collins  :     Does  your  Honor  admit  that? 

The  Court :     I  do. 

Mr.  Collins  :     We  pray  an  exception.  20 

(Said  exhibit  was  marked  "R.  D.  Squier, 
No.  1.") 

Mr.  McCarter  :     Now,  I  offer  the  analysis. 

The  Witness :     Yes ;  that  is  the  analysis. 

Same  marked  Exhibit  Squire,  No.  3. 

Mr.  Collins:     I  object  to  that,  Gideon  Moore's  30 
analysis  of   some   ore   that  Marshall   took   down 
there. 

The  Court:  At  present  I  don't  think  it  is  ad- 
missible. 

Mr.  R.  H.  McCarter:  We  offer  it  in  connec- 
tion with  the  proof  of  the  witness  that  he  actually 
took  it  out  of  the  vein,  Mr.  Marshall,  we  can  show 
that.  4.Q 
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Q.  Yon  were  asked  about  a  letter  written  to  Horatio 
Allen  and  others,  dated  November  16tli,  1852  ? 

A.  Yes. 

Q.  Look  at  that  paper  and  see  what  tliat  is  ? 

A.  That  is  my  identical  letter  written  to  liim,  and  my 
sigiiatnre. 

Q.  Your  written  letter  ? 

A.  My  written  letter,  yes ;  I  wrote  it. 

Mr.  R.  H.  MeCarter :  1  offer  this  letter  in 
evidence. 

The  Court :  Well,  it  is  admissible  to  be  read 
to  the  jury  so  far  as  it  tends  to  explain  what  Mr. 
Collins  asked  it'  lie  wrote  in  it.  Of  course,  it 
would  not  be  proper  to  read  the  whole  letter  un- 
less it  bears  upon  the  point. 

Said  letter  Marked  Exhibit  Squier,  4. 

Q.  When  you  were  on  Mine  Hill  in  1851,  what  was  the 
condition  of  the  Weights  and  Measures  opening? 

A.   What  was  what? 

Q.  What  was  the  appearance  and  condition  of  the  open 
ing  called  Weights  and  Measures? 

A.  The  only  opening  that  I  recollect  at  the  time  was 
the  Weights  and  Measures  opening. 

Q.  Well,  what  was  the  condition  of  that  opening,  whether 
you  could  see  how  the  ore  was  oi" — 

A.  No;  it  was  all  tilled  up  with  dirt  that  had   caved   in, 
o^)   and  leaves  and  brush,  and  so  forth,  so  that   you    could    see 
nothing  there  of  the  ore  to  identify  it,  whether  it  was  frank- 
liuite,  silicate  of  zinc  or  red  oxide. 

Q.  You  could  see  there  had  been  an  opening  there  ? 

A.  I  saw  an  opening  there  ;  yes. 

Q.  You  went  over  the  opening  in  1851  with  Mr.  Taylor? 

A    I  did. 

Q.  For  what  purpose? 

A.  1  went  over  with  him  for  him  to  show  me  zinc  ore  on 

tliat  vein.     We  were  then    treating    for   joining  the   com- 

AQ  panics,  and  I  wanted  to  know  where  the  zinc  ore  was.     He 
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was  familiar  with  it,  and  took  me  to  several  points  and 
sliowed  me  silicate  of  zinc. 

Q.  Had  jon  observed  those  points  before  when  you  were 
tliere? 

A.  Some  I  liad  not,  and  some  I  liad ;  he  showed  me 
more  than  I  had  seen. 

Q.  What  quantity  of  red  oxide  did  you  see  in  tiie   vein  ? 

A.  None. 

Q.  Wiien  I  asked  you  about  Samuel  Fowler,  you  meant 
Col.  Samuel  Fowler,  not  tiie  old  fjentleman  ?  jq 

A.  I  mean  Samuel  Fowler,  Col.  Samuel  Fowler  ;  he  is 
called  Colonal. 

Q.  In  your  e.\amination  in  the  Wetherill  case  about 
use  of  lime,  were  you  asked  the  question,  "  Does  not  the 
limestone  itself  naturally  mix  with  the  ore  which  you  use, 
perform  the  part  of  a  flux,  with  such  silicate  as  was  present ; 
I  mean  your  own  ore  "  ;  did  3'on  answer  tiiat  it  did  ? 

A.  Yes. 

Q.  Do  you  say  so  now  ? 

A.  I  say  so  now.  20 

Q.  Do  you  mean  by  tiio.se  statements  in  the  Wetheriil 
case  to  contradict  wlnit  you  had  testified  to  here  in  regard 
to  your  early  discovery  that  the  limestone  mixed  with  those 
ores  facilitate  their  reduction  ? 

Mr.  Collins:     I  object  to  that.     How  could  he 
then  mean  to  contriidict  what  he  says  now  ? 


A.  No;  for  in  all  my  expeiience,  twenty  years  before, 
we  used  the  lime  mixed  with  the  ore  so  as  to  get  sufficienc\' 
of  lime  to  facilitate  the  reduction  of  the  zinc. 

Q.  You  said  on  your  direct  examiiuition  in  regard  to 
your  own  workings,  that  is,  the  Passaic  Zinc  Company's 
working,  which  began  in  1854 — 

A.  Tiie  working  began  in  1855;  we  began  mining  in 
1854. 

Q.  That  with  the  exception  of  a  little  temporary  use  of 
a  reverbratory  furnace  which  Mr.  Jones  wanted  to  put  in, 
your  work  was  done  with  a  Wetherill  furnace  altogether? 

A.  Yes. 
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Q.  And  wlieii.you  said  you  had  not  used  lime  except  in 
tlie  Wetherill  furnace,  did  you  mean  with  your  own  worli- 
ings,  or  the  Wetherill  furtiace  ? 

A.  What  do  you  mean  by  our  own  fuinace  ? 

Q.  You  were  asked  and  testified  tliat  you  had  never 
used  liuie  except  in  connection  with  the  Wetlicrill 
furnace  ? 

A.  No — yes;  I  said  so,  1  tliink. 

Q.  Now,  you  did  uot  use  any  other  furnace  tlian  the 
IQ  Wetherill  furnace  in  your  works,  did  you  ? 

A.  No;  but  after  the  reverbratory  furnace  was — 

Q.  So  if  you  used  lime  at  all  you  must  have  used  it 
with  that  furnace  ? 

A.  Yes;  because  we  never  used  any  other  furnace  in 
making  silicate  of  zinc. 

Recross  by  Mr.  Collins : 

Mr.  Collins  :     1  forgot  to  prove  the  date  of  the 
20  Wetherill  case. 

Q.  The  testimony  you  gave — 

Mr.  Griggs :     You  tell  us  when  it  was  ? 

Mr.  Collins  :     July,  1S72. 

Q.  Did  you  bring  up  the  Moses  Taylor  contract? 
A.  Yes. 

30  Mr.  CoUind:     We  just  want  to  identify  it  so  as 

to  save  his  coming  again. 

Q.  And  the  modification;  there  are  two? 

A.  (Producing  papers.)     There  are  two  of  them  here,  I 
believe. 

Q.  One  a  modification  ? 

A.  Yes. 

Q.  There  are  agreements  made  between   your  company 
and  Mr.  Moses  Taylor  ? 
40       A.  Yes,  sir. 
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Q.   R.  II.  Manning,  subscribing' witness;  is  lie  living  or 
dead  ? 

A.  He  is  dead. 

A.  And  tlie  other  one  also,  Mr.  Manning,  is  lie  living  or 
dead? 

A.  He  is  the  same  one  there,  isn't  lie  ? 

Q.  I  don't  know,  that  is  wliat  I  want  to  know  ;  I  should 
have  asked  if  it  is  the  same  man  ? 

A.  That  is  the  same  man. 

Q.  Those  are  the  signatures  of  William  Re^-nolds  Brown   \q 
in  both  cases,  the  president  of  3'our  company,  and  of  Moses 
Taylor? 

A.  Yes  ;  and  he  is  president  of  the  company  now. 

Q.  And  Moses  Taylor's  signatures  ? 

A.  Yes;  Moses  Taylor  is  deceased. 

Q.  Those  are  his  signatures? 

A.  Yes.     I  tiiought  you  asked  if  he  was  dead  ? 

Mr.  Collins :  They  are  marked  D  15  and  D  16 
for  identification.  „„ 

Q.  Can  we  keep  them  for  the  trial  ? 
A.  Yes. 

Mr.  Collins :  Tiiese  reports  are  marked  Exhibit 
Report,  No.  52,  for  identification,  and  Report  Mo. 
53,  for  identification. 

Mr.  McCarter  :     in  order  to  make  his  testimony 
in  regard  to  these  Marshall  samples  complete,  I 
offer  a  letter  from  II.  H.  Manning,  Esq.,  to  T.  A.  ^ 
Marshall. 

Q.  Is  that  letter  taken  from  your  letter  book  ? 

A.  It  is  taken  out  of  our  letter  book. 

Q.  It  is  a  press  copy  of  the  letter  written  to  Marshall  ? 

A.  Yes,  sir. 

Q.  Now,  look  at  these  ? 

Mr.  McCarter:     I  offer  that  letter  in  evidence. 

Mr.  Collins:     Objected  to  as  irrelevant.  40 
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The  Court :     I  do  not  see  liow  tliat  would  be 
competent. 

Q.  When  Mr.  Marshall  l)rought  you  the  samples  of  which 
you  have  spoken,  did  he  bring  you  any  memoranda  with 
them  ? 

A.  I  think  he  put  little  memorandums  along  with  the 
different  samples. 

Q.  See  if  you  recognize  those  four  papers  as  the  mtmo- 
^„  randa  brought  l)y  Marsiiall  with  the  samples  which  begot 
for  you  of  the  black  franklinite  from  Trotter? 

A.  Yes ;  some  of  them  have  my  signature  on  them  as 
Trotter  samples. 

Q.  Are  they  in  Marshall's  handwriting? 

A.  That  I  could  not  tell,  they  are  scribbles. 

Q.  Those  dime  from  your  custody  and  possession,  did  they 
not? 

A.  Yes. 

Q.  I  got  them  from  you  ? 

20       ^-  ^'^'- 

Q.  You  were  inquired  of  about  the  yield  of  eighteen  per 

cent,  would  be  profitable  to  woi'k.     Did  you  mean  the  yield 

of  the  ore,  or  the  assay  ? 

A.  Oh,  I  mean  the  assay,  the  yield,  eighteen  per  cent. 
At  that  time  we  were  getting,  I  think,  seven  or  eight 
cents  a  pound  for  oxide ;  now,  we  are  getting  less  than  half 
of  that. 

Q.  1  show  you  a  specimen  marked  E.xhibit  Sample,  No. 
3,  A.  B.  C.  S  ;  what  is  that  ? 
o,)        A.  That  is  a  sample  of  the  red   o.xide  of  zinc  from  our 
back  vein  on  the  hanging  wall ;  it  has  some  limestone  in  it. 

Q.  That  is  ore  that  you  said  was  rich  in  I'cd  o.xide  ? 

A.  Well,  there  is  some  there  richer  than  this  ;  we  picked 
this  up  because  it  had  some  lime  in  it. 

Q.  I  show  you  four  samples  marked  Exhibits  4,  5,  G,  and 
7,  A.  B.  C.  S  ;  what  are  they  ? 

A.  Those  are  from  the  hanging  wall  of  the  back  vein; 
Passaic  Zinc  Company. 

Q.  How  are  they  as  to  being  rich  or  lean  ? 
AQ       A.  Well,  they  were  leaner,  a  great  deal  leaner  than  most 
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of  tlie  ore ;  tlie  ore  on  the  foot  wall  was  very  rich,  in  the 
middle  of  the  vein  ;  on  the  hanging  wall  in  was  the  leanest. 

Q.  Now,  I  show  3'ou  one  marked  Exhibit  Sample  A.  B. 
C.  5,— what  is  that  ? 

A.  That  is  very  rich  silicate  of  zinc,  in  the  back  vein,  and 
the  majority  of  the  vein  was  of  this  degree  of  richness  ;  I 
should  think  probably  nine-tenths  of  that  vein  was  of  that 
degree  of  richness. 

Mr.  R.  H.  McOarter :     What    is   the  color  of 
that  ? 

Mr.  T.  N.  MeCarter:     Pink  and  black. 

The  Witness:     Silicate  of  zinc,  with  fine   crys- 
tals of  franklinite  scattered  througli  it. 

Q.  The  pink  is  the  silicate  ? 

A.  Yes. 

Q.  I  show  you  a  sample  marked  A.  iJ.  C.  S,  Sample  8 — 
what  is  that  ? 

A.  That  is  a  sample  of  the  limestone  as  it  comes  out  of 
the  mine,  without  being  exposed  to  the  atmosphere. 

Q.  In  its  natural  condition? 

A.  In  its  natural  condition. 

Q.  I  show  you  another  one,  marked  Exhibit  Sample  No. 
9,  A.  B.  ij.  S,— what  is  that  ? 

A.  Sample  of  limestone  taken  from  the  back  vein,  wliere 
it  had  been  exposed  for,  say,  ages ;  it  is  perfectly  black 
from  the  manganese  in  it. 

Q.  Same    material  as  that  ?     (In  sample    No.  8  and  the  on 
black  in  sample  9.) 

A.  Possibly  the  same  material. 

Q.  The  difference  in  color  being  due  to  weathering? 

A.  Yes,  sir. 

The  Court :     Does  that  conclude  your  examina- 
tion ? 

Mr.  MeCarter:     I  think  so;  yes,  sir, 

The  Court :     Anything  on  the  other  side  ?  40 
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Mr.  Collins  :     I  think  not. 

A  Juror:  We  would  like  to  ask  the  witness 
what  the  north  half  of  Mine  Hill  means  in  this 
witness'  testimony  ? 

The  Court:     The  north  half  of  Mine  Hill? 

The  Juror:     The  north  half  of  Mine  Hill. 

1^  By  the  Court: 

Q.  The  jury  ask  what  you  mean  by  the  north  half  of 
Mine  Hill — I  don't  think  the  witness  used  tliat  expression  ; 
I  think  it  was  the  counsel.  What  do  you  mean  by  the  north 
half  of  Mine  Hill  ? 

A.  I  mean  the  northern  part,  towards  the  Hamburg  road  ; 
it  runs  northeast  and  southwest. 

Q.  Above  what  line — above  the  east  and  west  line? 

A.  Above  the  east  and  west  line. 

20 

The  Juror  :     All  the  way  above  it,  is  that  it? 

The  Court :     Yes. 

Q.  That  is  all. 
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Sixth  Day. 

Newton,  N.  J.,  Wednesday,  May  22d,  1895. 

CONTINUATION  OF  THE  CASE  PURSUANT  TO 
ADJOURNMENT. 

TIMOTHY  A.  MARSHALL,  sworn  for  tlie  plaintiff. 

Direct  examination  by  Mr.  T.  N.  McCarter : 

Q.  Where  do  you  live  ? 

A.  Ogdensbnrg,  N.  J. 

Q.  What  is  your  employment?  OQ 

A.  Superintendent  of  the  Passaic  Zinc  Mines. 

Q.  The  mines  in  whicii  Mr.  Squier  is  interested? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  such  superintendent  ? 

A.  Thirty-three  years. 

Q.  Did  you  in  November,  1885,  receive  a  letter  from 
Manning  &  Squier,  requesting  you  to  procure  some  sam- 
ples of  ore,  black  frankliiiite  ? 

A.  Yes,  sir. 

30 

Mr.  Collins:     Wiiat  is  the  date  you  say? 

Mr.  McCarter:     November  14,  1885. 

Q.  What  did  you  do  in  pursuance  of  the  request  of  that 
letter  ? 

Mr.  McCarter:  One  moment.  If  the  Court 
please,  before  I  proceed  with  that  I  think  I  ought 
to  offer  tliis  letter  in  evidence,  because  it  shows 
what  he  was  requested  to  do.  jq 
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Mr.  Collins  :     Do  you  offer  it  ? 

Mr.  McCarter :     Yes,  sir. 

Mr.  Collins:     Objected  to  as  irrelevant  and  in- 
coin)Detent. 

Tlie  Court:     I  do  not  think  that  the  letter  of 
instructions  is  admissible  ;  what  he  did  after  being 
jQ  instructed  is  admissible. 

Q.  After  receiving  the  letter  of  whicii  you  have  spoken, 
what  did  you  do  in  compliance  with  its  request? 

A.  They  wanted  me  to  go  up  to  Franklin  and  examine 
the  franklinite  ore  there,  and  see  about  how  much  was 
there — what  kind. 

Q.  Yes? 

A.  They  were  about  buying  some. 

Q.  Well,  what  did  you  do,  where  did  you  go  ? 

A.  I  went  down  in  the  mine  and  took  three  or  four  sam- 
ples off  of  a  breast  of  franklinite;  this  franklinite  formed 
a  breast  or  pocket  in  the  vein;  1  took  three  or  four  samples 
off  of  that  and  sent  it  down — in  different  places. 

Q.  And  did  you  tpke  any  from  the  pile  outside,  also  ? 

A.  I  think  I  took  a  couple  of  samples  off  of  there,  too, 
and  1  marked  the  samples,  put  a  piece  of  paper  around 
them. 

Q.  And  did  you  send  the  papers  witli  the  samples  ? 

A.  I  tied  the  papers  on  the  samples. 
30       Q.  Did  you  take  the  samples  to  New  York  yourself,  or 
how  did  they  get  there  ? 

A.  I  don't  recollect;  I  think  I  took  them  down  myself; 
I  am  not  sure. 

Q.  Look  at  these  papers  and  see  if  you  recognize  your 
handwriting,  and  if  you  can  tell  what  they  are  ? 

A.   Yes,  that  is  my  hand — that  is  one  of  tlie  papers. 

Q.  That  is  one  of  the  papers  ? 

A.  Yes. 

Q.  Look  at  that  ? 
4Q       A.  That  is  my  handwriting ;  that  is  another  one. 
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Q.  Yes.     Look  at  tliat  ? 

A.  That  is  anotlier. 

Q.  Now,  look  at  the  brown  paper ;  see  if  any  of  that  is 
in  3't)ur  iiandwriting  ? 

A.  Tliere  is  none  of  this  in}'  Iiandwriting,  only  the  top 
line. 

Q.  What  does  that  say  ? 

A.  I  don't  think  any  of  this  bottom  is  in  my  handwri- 
ting. 

Q.  The  word  on  the  top  you  say  is  in  your  handwriting  ?  jo 

A.  Yes,  sir  ;  merely  franklinite. 

Q.  Franklinite? 

A.  Yes.  That  is  in  mj' handwriting;  but  the  others  I 
don't  know  who  write  the  balance  of  it. 

Q.  Is  that  one  of  the  papers  you  sent  down  ? 

A.  That  is  one  ;  must  be,  because  my— 

Q.  Now,  did  those  papers  correctly  describe  or  designate 
the  samples  they  were  sent  with  ? 

Mr.  Collins  :     I  object  to  that.  20 

The  Court:  i  suppose  differentiate  them;  dis- 
tinguish thetn  from  each  other. 

Mr.  T.  N.  McCarter:  No,  I  mean  it  correctly 
states  where  it  was  got  from. 

Mr.  Collins  :     That  is  a  diffei'ent  question. 

The  Court :     The  question,  you  see,  might  have  30 
indicated  whether  it  correctly  said  it  was  zinc  ore. 

Mr.  T.  N.  McCarter;  Oh,  no;  I  don't  think 
he  calls  any  of  it  franklinite,  except  possibly  the 
the  last  one. 

Q.  Did  these  papers  correctly  describe  where  you  got 
them  from  ? 

A.  Yes,  sir.  I  sent  them  all  down  as  franklinite,  only  I 
descril)6(l  where  I  got  the  different  samples.  ^q 
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Mr.  T.  N.  McCarter  :  Now,  if  your  Honor 
please,  I  offer  tliese  papers  in  evidence — shall 
when  they  cross-examine  on  them. 

Mr.  Collins  :     Let  me  look  at  them. 

Q.  Now,  what  was  the  color  of  the  ore  sent  down  ? 
A.  Black. 

A.  And  that  wliich  you  found  in  the  pocket,  as  you  say, 
in  the  vein  ? 
A.  Black. 

Mr.  T.  N.  McCarter:  Mr.  Cook,  can  you  find 
that  sample  that  Mr.  Sqnier  identified  ? 

Mr.  Collins;  I  ohject  to  these  papers  as  irrel- 
evant and  incompetent ;  I  don't  see  how  they  can 
possibly  be  evidence. 

Q.  Look  ut  that  sample  which  is  marked — 

Mr.  Collins;  He  sent  the  samples  down  ;  Mr. 
Squier  testified  those  were  the  ones ;  that  is  all 
there  is  to  that;  the^'  cannot  be  evidence. 

Q.  (Continued.)  Exhibit  Sample  2,  A.  B.  C.  S.,  I  show 
the  witness.  See  if  that  resembles  the  oi'e  which  you  sent 
down  ? 

A.  Well,  yes  ;  that  resembles  it,  but  there  was  some  of  it 
a  little  coarser  grain,  some  of  the  same  samples. 
o/)       Q-  Yes.     Now,  whereabouts  was  the  mine   where   they 
were  working  at  that  time? 

A.  In  the  Greer  opening. 

Q.  Yes.     In  the  Greer  opening  ? 

A.  Yes. 

Q.  And  how  much  of  a  pile  was  there  on  the  bank  of  the 
black  ore  ? 

A.  Oh,  probably  you  might  pick  up  a  thousand  tons 
there. 

Q.  How  much  was  the  pile— was  the  pile   of   black   ore 
^Q  by  itself,  or  mixed  through  the  other  ore? 
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A.  Separate. 

Q.  Can  you  foim  an  estimate  of  liow  iniicli  of  the  black 
oi'e  there  was  in  tlie  pocket  in  the  vein  ? 

A.  Well,  3'oii  might  get  probably  two  thousand  tons  out 
of  that,  from  the  appearance  of  tiie  breast  of  it. 

Q.  (Handing  witness  paper.)  Look  at  tiiat  meinorandnm 
and  see  if  that  refresiies  your  memoi-y  as  to  the  size  of  the 
pocket,  of  the  vein  or  pockets  ? 

A.  This  says  six  feet  wide.     That  you  can't  toll ;  by  look- 
ing at  the  breast  of  the  vein  you  cannot  tell  how  far  back  it   jq 
will  run. 

Q.  That  is  the  memorandum  you  made? 

A  Yes,  sir. 

Q.  Can  you  tell  from  readingthat,  or  from  your  memory, 
whereabouts  j'ou  got  the  sample  out  of  that  breast  ? 

A.  It  was  on  the  south  side  of  the  shaft. 

Q.  How  deep  down  was  it  ? 

A.  Well,  really,    I  could  not  say  how  deep  down  it  was. 

Q.  (Handing  witness  another  paper.)     Now,  look  at  tiiis 
meinorandnm,  which  sneaks    of  No.  1,  and   see  if  you  can   on 
tells  us  where  you  got  the  sample  that  came  with? 

A.  That  was  on  the  same  side  ;  the  south  side. 

Q.  What  were  the  dimensions  of  the  place  where  yon  got 
that? 

A.  Two  feet  thick  ;  it  varies. 

Q.  (Handing  witness  another  paper.)  Now,  look  at  the 
memorandum  accompanying  No.  3,  and  see  if  you  can 
tell  us  where  you  got  No.  3  from? 

A.  That  must   be   in   the  same  range,  because  it  is  only 
two  feet  nine,  and  the  other  is  two    feet.     I    moved    from  on 
one  place  to  the  other  to  see  if  there  was  any  difference  in 
the  grade  of  the  ore. 

Q.  Now  let  me  see  those  papers,  please? 

A.  (Witness  hands  papers  back  to  counsel.) 

Q.  No.  1  you  describe  as  next  to  hanging,  and  No.  3  as 
next  to  foot  wall  ? 

A.  Yes,  sir  ;  the  ore,  franklinite,  don't  follow  one  side 
or  the  other  ;  it  varies. 

Q.  It  is  sometimes  on  one  side  and  sometimes  on  the 
other  ?  4.Q 
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A.  Tlie  same  way  as  t'.ie  red  vein  ;  tliat   moves. 

Q.  The  frank  Unite  tluit  you  found  up  there  in  tlie  vein, 
was  it  surrounded  by  zinc  ore  ? 

A.  Zinc  ore  lay  onto  it. 

Q.  Could  it  be  taken  out  without  disturbing  the  zinc  ore  ? 

A.  Oh,  no.  You  might  go  down  where  this  breast  was, 
or  pocket  of  ore ;  if  you  happened  to  get  on  top  of  that  yon 
might  go  down  and  take  tiiat  out  separate  ? 

A.  Just  by  itself  ? 

A.  Yes,  sir ;  take  it  out,  like  out  of  a  basin. 

y.  You  could  not  do  that,  however,  without  opening  up 
and  disturbing  the  zinc  ore,  could  you? 

A.  You  would  have  to  take  tiie  zinc  from  the  top  of  it 
or  the  side  of  it. 


Cross-examination  by  Mr.  Collins: 

Q.  You  saw  a  pile  of  such  ore  as  the  samples  out  on  the 
bank  whicli — 

Mr.  Parker:     No  ;  he  didn't  say  that. 

Q.  I  thought  yon  said  there  was  a  pile  separate  by  itself, 
of  such  ore  as  this  ?     (Referring  to  sample.) 

A.  Franklinite  selected. 

Q.  It  was  selected  out? 

A.  Selected  out. 

Q.  It  had  been  culled  out  ? 

A.  I  suppose  so. 

Q.  About  how  much  ? 

A.  Oh,  I  don't  recollect,  there  might  be  probably  a 
thousand  tons  there. 

Mr.  McCarter  :     How  much  ? 

Mr.  Collins  :     A  thousand  tons  he  said. 

Q.  Do  you  know  anything  about  it  ? 
A.  No,  sir;  I  merely  went  there  to  get  samples. 
Q.  I  thought  you  said  the   whole   pile    was    a  thousand 
40   tons,  the  whole  pile  on  the  bank  ? 
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A.    Ves,  sir  ;  on  tlie  bank. 

Q.  But  I  mean  of  tliis  black  stuff  sueli  as  jour  snmples 
were  tliat  had  been  culled  out  and  put  by  itself? 

A.  I  think  what  was  on  the  bank  and  what  was  in  the 
vein  were  about  the  same  grade  of  ore. 

Q.  I  am  not  speaking  of  that,  about  the  grade  of  ore, 
but  you  said  that  the  wliole  pile — if  I  understood  3'ou — 
that  all  the  ore  out  on  tiic  bank  was  a  thousand  tons  ? 

A.  No,  sir. 

Q.   Didn't  you  say  that  ?  jO 

A.  This  pile  of  franklinite. 

Q.  That  had  been  culled  out  and  separated  ? 

A.  Yes,  sir. 

Q.  You  thought  about  a  thousand  tons? 

A.  Yes,  sir. 

Q.  You  judged  from  the  eye  ? 

A.  Judged  from  the  eye. 

Q.  Then,  of  course,  your  judgment  is  formed  of  what  it 
was,  by  what  was  in  sight  to  you  ? 

A.  Just  what  was  in  sight.     My  object  was  to  give  them  20 
samples  as  they  requested,  of  that  ore. 

Q.  That  is  all. 

The  Court :  These  papers  were  offered,  and  I 
think,  Mr.  Collins  objected. 

Mr.  McCarter :     Yes  ;  I  offer  them. 

Mr.  Collins  :  They  have  got  the  contents  all 
in  by  their  questions  ;  perhaps  it  is  hardly  neces" 
sary  to  object  now.  30 

Tlie  Court:  Perhaps  it  is  unnecessary  now. 
They  were  properly  used  as  memoranda  and  to 
identify,  as  between  this  witness  and  the  last  wit- 
ness, and  merely' for  identification,  not  to  prove 
wliat  was  in  them.     I  will  admit  them. 

Mr.  McCarter :  Now,  I  renew  my  offer  of  the 
letters  which  Mr.  Squier  took  out  of  his  letter 
book,  and  which  he  said  was  sent  to  this    witness,   40 
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20 


and  I  offer  tl>e  letters  for  tlie  purpose  of  sliowinoj 
the  direction  tliis  witness  had,  what  he  was  di- 
rected to  do,  as  a  part  of  the  history  of  this  trans- 
action in  pursuance  of  Mr.  Trotter's  offer    to   sell 


ore. 


Mr.  Collins  :     The  gentleman  renews  his  offer. 
I  renew  my  objection. 

The  Court :     1  make   the   same   ruling.     I   do 
10  jjQt  change  my  mind  as  to    the    inadmisibility    of 

instructions. 

Mr.  McCarter  :     I  respectfully  ask  an  exception 
to  that  ruling. 

The  Court  :     Take  an  exception. 

To  whicli  ruling  tlie  plaintiffs  coun- 
sel prays  an  Exception,  and  tliat  Ms  said 
Exception  may  be  sealed  and  it  is   sealec 

accordingy  ^== 

\y.  J.  MAGIE,  1^ 

/.  5.  C. 


Mr.  McCarter:     Now,    I    would   like   to   have 
30  these  memorandums  of  Mr.  Marshall's  marked,  as 

exhibits. 

The  paper  marked  No.  1,   is   marked   Marshall 
Memorandum,  No.  1. 

The  paper  marked  No.  3,   is   marked   Marshall 
Memorandum  No.  2. 


40 


The  paper  commencing  "  Average  Sample,"    is 
larked  Marshall  Memorandum,  No.  3. 
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Tlie  paper  headed  "  Franklin  "  is  marked   Mar- 
shall Memorandum  No.  4. 


ROBERT  A.  COOK. 

Cross-examination  resumed  by  Mr.  Parker: 

Mr.  McCarter :  Will  your  Honor  permit  me 
to  have  this  letter  which  was  rejected,  marked  for 
identification. 

The  Court :     Yes,  sir. 

Said  letter  marked  for  identification  "Manning 
— Squier  letter,  November  14th,  1885,  marked  for 
ideiitirication. 

Q.  Mr.  Cook,  I  think  the  last  thing  we  were  speaking  of 
was  about  a  paper  tiiat  you  said  Professor  Jackson  read  in 
1850,  at  the  American  Academy  of  Sciences  in  New  York,  20 
which  yon   said  showed  an  experiment  on   the  magnetic 
separation  of  ore  ? 

A.  Well,  tiiat  was  about  1851. 

y.  1851? 

A.  Yes.  sir. 

Q.  As  I  nnderstand  it,  you  said  the  ore  could  not  be 
used  in  the  Belgian  furnaces  without  preparation,  and  lie 
read  an  experiment  in  which  he  showed  it  could  be  sepa- 
rated for  the  purpose  of  using  in  Belgian  furnaces? 

A.  I  think  lie  called  it  a  Belgian  furnace.  30 

Q.  Does  not  he  expressly  define  the  ore  he  separated  as 
red  oxide  ore  ? 

A.   He  says  it  is  red  oxide  ore. 

Q.  He  does  not  mention  willemite,  or  anything  like 
willemite  silicates? 

A.  No,  but  there  was  no  ore  tiiere — 

i}.  I  did  not  ask  3'ou  that,  sir;  that  you  said  before? 

Mr.  Griggs :  One  moment.  I  tiiink  that  the 
witness  should  answer.  40 
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Tlie  Court :     The  answer  is  in. 

Mr.  I'arker:     I  asic  that  it  be  stricken  out. 

The  Court:  You  sliould  liave  asked  tliat  be- 
fore.    I  tiiiiik — 

Mr.  Parker :  Have  1  no  right  to  stop  a  wit- 
ness if  lie  goes  beyond — 

10  The   Court:     Tlie   proper   way   is   to  ask  the 

Court  to  stop  liiin. 

Mr.  Parker:  Very  well,  sir;  I  liave  seen  it 
done  so  often.  Tlie  mischief  is  done  then ;  it 
is  in. 

Q.  Have  you  got  that  article  liere? 

A.  Yes,  sir,  I  think  it  is. 

Q.  Do  you  understand  that  experiment  that  is  detailed 
20  there,  to  be  the  same  that  Mr.  Squier  said  yesterday  was  a 
failure ;  that  is,  the  experiment  to  try  to  make  spelter  out 
of  these  ores '( 

A.  No. 

Q.  You  don't  ? 

A.  No. 

Q.  You  understand   that  Mr.  Squier   spoke  of  experi- 
ments of  the  same  sort? 

A.  No,  I  understood  him  it  was  an  experiment  of  some 
other  company  at  some  other  place  in  Newark. 
Q/i       Q.  This  was  in  Newark,  this  experiment? 

A.  Yes,  but  it  was  at  the  works  of  the  New  Jersey  Zinc 
Company. 

Q.  In  1850? 

A.  1851,  I  think  the  aiticle  was  written. 

Q.  But  it  was  before  Mr.  Squier  went  there,  and  before 
the  time  when  lie  said  the  attempt  had  been  abandoned? 

A.  That  I  don't  know. 

Q.  On  your  last  trial  here  you  spoke  something  about 
this  magnetic  separation.     Franklinite  is  not  magnetic? 
4Q       A.  No,  it  is  weakly  magnetic. 
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Q.   Weakly  magnetic  ? 

A.   Yes,  sir  ;  some  of  it,  and  some  strongly  magnetic. 

Q.  And  on  page  498  of  your  printed  testimony,  yon  were 
asked,  "  Cati  a  magnetic  separation  be  made  of  this  ore  so 
tliat  the  frankliiiite  will  all  be  separated  from  the  silicate." 
Were  you  asked  that  question  ? 

A.  I  don't  remember  whether  I  was  or  not. 

Q.  And  did  you  answer,  "  Not  at  all  ?" 

A.  If  it  is  there,  1  suppose  I  did ;  it  cannot  all   be  sepa 
rated  ;  there  is  some  that  won't  be  broken  from  the  silicate    jq 
and  in  that  way  it  is  carried  over  mechanically. 

Q.  Did  you  try — do  you  remember  trying  an  experiment 
in  1888,  with  roasted  ore  ? 

A.  No,  no. 

Q.  Down  in  New  York,  with  Mr.  Wetherill,  with  a 
barrel  of  ore  '( 

A.  Oh,  I  do  now — I  recollect  it,  but  I  don't  remember 
what  the  results  were  at  all. 

Q.  Were  not  the  results,  that  you  did  not  get — 

20 
Mr.  R.   II.  McCarter:     One  moment.     Is  that 

cross-examination,  an  experiment  of  Wetherill's 

in  1888? 

The  Court :  He  has  spoken  of  general  knowl- 
edge; this  only,  I  suppose,  another  source  of 
knowledge. 

Q.  Yon  were  the  agent — 

A.  I  was  the  owner  of  the  separator. 

Q.  A  much  l^etter  separator  than  they  had  in  1848  ? 

A.  More  economical. 

Mr.  R.  H.  McCarter:     Objected  to. 

Q.  More  powerful  ? 
A.   I  don't  know  about  the  power. 

Q.  Was  it  run  with  permanent  magnets  or  electro  mag- 
nets ? 

A.  It  was  run  with  electro  magnets. 

Q.   A  modern  invention,  or  at  least  a  modern  application  ?  40 
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A.  A  modern  application. 

Q.  Don't  you   remember  that  you  got  out  only  a  small 
proportion  of  frankiiiiite  ? 

A.  No,    I   don't    remember    about   that,  and     I   don't 
remember  whether  it  was  roasted  before  or  not. 

Q.  You  don't  remember  about  that  ? 

A.  No ;  I  only  rememl)er  Mr.  Wetherill  brought  some 
ore  down  there  and  we  tried  it. 

Q.  A  barrel  full  ? 
IQ       A.  A  keg,  or  something  like  that ;  I  don't  remember 
how  much  there  was. 

Q.  And  you  sent  it  back^ — you  did  not  succeed  in  doing 
it? 

A.  He  did  not  go  on  with  the  experiment ;  it  was  not 
satisfactory  to  them. 

Q.  It  was  not  satisfactory  ? 

A.  Not  to  the  Bethlehem — not  to  the  Lehigh  Zinc  & 
Iron  Company. 

Q.  I  ask  you  again,  don't  you  remember  only  a  small 
20   proportion  of  the  frankiiiiite  was  taken  out? 

A.  No,  I  don't  remember  that  at  all,  and  I  don't  remem- 
ber whether  the  ore  was  roasted  or  not. 

Q.  I  would  like  to  see  the  Jackson  article  if  you  have  it 
here  ;  I  have,  if  you  haven't  ? 

A.  1  have  a  copy  of  it. 

Q.  You  have  the  original  ? 

A.  Yes. 

Q.  Just  give  me  the  reference,  that  is  all  I   wish? 

A.  It  is  page  335.     "  Proceedings  of  the  American  Asso- 
30  elation  for  the  Advancement  of  Sciences,     Charleston,  S. 
C,  March,  1850." 

A.  Page  335  to  337  only,  isn't  it? 

A.  Yes.     He  speaks  of  the  red  zinc  ore  in  some   places, 
and  red  oxide  in  others. 

Q.  And  he  speaks  of  that  as  the  ore  that  they  expected 
to  manufacture,  the  red  oxide  of  zinc  ? 

A.  Red  zinc  ore. 


^Q  Mr.  ('oUins:     Read  the  whole  of  it  ? 
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Mr.  Parker :  No;  I  don't  want  to  read  tlie 
wliolc  of  it. 

Q.  Does  he  not  beujiii  by  saying  "tlie  red  zinc  ore  of 
Franklin  and  Sterling  has  been  known  for  many  years"? 

A.  Yes. 

Q.  And  go  on  and  describe  it.  Does  he  mention  Troo- 
stite? 

A.   I  don't  remember. 

Mr.  R.  H.  MeCarter:     Is  that  material  ? 

Mr.  Griggs:  If  the  Conrt  please,  I  don't  tiiink 
they  have  a  right  to  examine  this  witness  by  asking 
what  that  contains,  withont  calling  his  attention 
to  it? 

The  Coai't :  I  think  they  onglit  to  ask  whether 
it  contains  this  and  that,  and  onl}'  where  it  tends 
to  contradict  his  testimony. 

Mr.  Parker:  I  so  understand;  but  it  is  iin. 
possible  for  me  to  explain  to  counsel  beforehand 
what  I  expect  to  draw  froin  the  witness. 

Q.  I  want  to  ask  what  Troostite  is? 

A.  Troostite  and  willemite  are  practically  the  same 
minerals. 

Q.  But,  he  mentions,  does  he  not,  that  "among  the 
minerals  for  wiiich  this  locality  is  celebrated  are  laru-e 
foliated  masses  of  rich  red  oxide  of  zinc,  crystals  of  frank-  qa 
Unite,  some  of  which  are  of  large  dimensions,  Ti'oostite  and 
Fowlerite."  Troostite  is  the  same  thing  you  call  willemite 
now  ? 

A.  As  I  understand  the^'  are  the  same  things. 

Q.  That  is  to  say  Troostite  contains  silicate  of  manganese 
and  iron,  and  willemite  does  not? 

A.  No;  I  don't  think  so.  i 

Mr.  R.  H.  MeCarter :  We  hate  to  continue 
objecting,  but  do  not  .^ee  any  relevancy  in  this.         49 
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Mr.  Parker  :  We  propose  to  prove  in  opposition 
to  the  witness'  opinion  tliat  Di'.  Jackson,  while 
he  speaks  of  willemite  or  Troostite.  he  does  not 
speak  of  ic  as  ore  in  tlie  whole  article,  but  speaks 
only  of  the  red  oxide  as  the  ore. 

Tiie  Court :  How  that  tends  to  contradict  the 
evidence  of  tiie  witness  that  in  184S  tiiei'e  cou'd 
be  a  mechanical  separation  of  tiie  ore  by  magnets, 
I  do  not  see.  If  tlie  franklinite  could  be  di-awn 
out  from  one  (>re,  it  is  the  inference  to  an  un- 
scientific mind  that  it  could  be  drawn  in  tiie  same 
way  from  another  ore.  Of  course,  if  lie  did  not 
found  his  opinion  as  to  the  quality  of  willemite 
being  a  zinc  ore  upon  this  paper,  he  would  not  be 
contradicted  i)y  showing  him  tliis  article. 

Mr.  Parker  :     I  will  \ay  a  further  foundation. 

Q.  Dr.  Jackson  was  a  well-known  scientific  man,  was  lie 
not  ? 

A.  Yes,  sir. 

Q.  And  iiis  writings  on  metallurgical  subjects  are  con- 
sidered standards,  are  they  not  ? 

A.  Not  that  I  know  of. 

Q.  You  do  not  found  yonr  opinion  then  upon  Dr.  Jack- 
son ? 

A.  Not  entirely  upon  what  he  says,  hut  I  know  frank 
linite  is  magnetic. 

Q.  I  am  speaking  about  Dr.  Jackson's  metallurgical 
knowledge  of  the  use  of  ores? 

A.  No;  I  did  not  found  it  upon  tliat  at  all.  I  merely 
founded  my  opinion  that  it  had  been  used  upon  this  ore  by 
his  saying  that  he  had  seen  it  used. 

Q.  Had  seen  wliat  ore  used  ? 

A.  The  red  zinc  ore,  and  tlie  franklinite  separated  from 
it  with  magnets. 

Q.  Do  you  find  in  this  paper  the  following  sentence  ? 

Mr.  R.  H.  MeCarter :      One  moment.     Unless 


tliiit  refei's  to  tlie  question  of  magnetic  sejiaratioii, 
I  object  to  reading  from  tlie  paper. 

The  Court:  Proceed  witli  tlie  question,  I  can- 
not tell  nntil  lie  completes  tlie  question. 

Mr.  R.  H.  McCarter:  It  is  an  ingenious  way  of 
getting  in  the  paper. 

Tlie  Court :  1  cannot  help  it.  Counsel  has  a 
right  to  ask  him  whether  there  is  in  the  article  10 
such  and  such  a  thing,  hut  he  should  not  ask  it 
unless  it  tends  to  contradict  ids  opinion.  No 
doubt  he  will  obey  that  rule.  Now,  proceed, 
Mr.  Parker. 

Mr.  Parker:  I  propose  to  ask  the  witness 
whether  from  the  following  sentence  it  was  found 
that  it  was  the  red  zinc  ore  which  was  separated 
and  not  tlie  willemite. 


Mr.  R.  H  McCarter  :     We  object. 

The  Court :  He  has  said  that  so  many  times. 
I'roceed,  if  you  think  he  has  not  said  it  enough. 
I  understand  he  says  Dr.  Jackson  was  talking 
about  red  zinc  ore,  was  writing  about  it  and  treat- 
ing upon  it.     Is  that  so? 

The  Witness:     Yes,  sir. 

Mr.  Parker:  I  will  not  proceed  if  it  iscontrar}' 
to  }'onr  Honor's  opinion  ? 

The  Court :  If  yon  do  not  think  he  has  said  so 
sufficiently  you  can  proceed  ? 

Q.  You  have  said  that  this  Troostite — 1  call  it  so  be- 
cause it  contains  tlie  silicates  of  manganese  and  iron — 

A.  I  understand  that  all  the  willemite  iias  traces  of  it, 
and  I  understand  Dr.  Brush  to  say  there  was  no  difiference 
between  them,  that  when  one  was  used  they  were  nsed  for 
tiie  same  ores. 
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Mr.  Parker  :  I  ask  that  tlie  iiiterinption  of  the 
witness  be  stricken  out. 

The  Court:  As  tlie  question  of  counsel  con- 
tained a  statement,  I  think  the  witness  was  prop- 
erly answering  to  explain  his  motion  as  to  whether 
or  not  the  statement  of  counsel  was  correct. 

(QuestioTi  read.) 

10  Mr.  Parker:     I  had  not  got  through    the   ques- 

tion ;  I  will  proceed  with  it. 

Q.  Do  you  know  of  any  analysis  of  willemite  from  any 
other  quarter — willemite  I  am  speaking  of — that  contain  as 
much  as  six  percent,  of  oxide  of  manganese  ? 

A.  I  cannot  recollect  any  just  now. 

Q.  Do  you  know  of  any  analysis  of  willemite  from  other 
quarters  that  contain  more  than  a  trace  of  oxide  of    manga- 
nese ;  less  than  one  per  cent  ? 
20       A.  Well,  1  can't  recollect;  I  don't  remember  any. 

Q.  Do  you  remember  seeiiig  an}'  ? 

A.  I  can't  say  about  tiiat,  it  was  pretty  difficult  after 
seeing  a  great  many  analysis,  to  tell  which  particular  ones 
they  were,  and  what  percentage  that  had  in  it. 

Q.  You  have  indicated  your  opinion  tiiat  this  Troostite 
which  you  designate  willemite  was  useful  in  184:8,  if  it 
could  be  separated,  for  the  manufacture  of  zinc? 

A.   Yes. 

Q.  By  the  Belgian  process? 
3(j        A.   By  the  Belgian  process. 

Q.  You  have  read  the  literature  on  the  subject  quite 
generallj'  ? 

A.  Yes,  I  have. 

Q.  Is  "The  Metallic  Wealth  of  the  United  States,"  pub- 
lished in  1854:  by  Professor  Whitney,  a  standard  book  on  tiie 
subject  ? 

A.  Weil,  it  is  a  book  whicii  he  published  al)out  that  time, 
of  general  information. 

Q.  Is  it  considered  a  standard  ? 
^Q        A.   I  don't  know  that  it  is. 
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•Q    You  do  not  tlien  rely  upon  it  ? 

A.  No,  not  entirely. 

Q.  Wiiere,  and  of  what  was  Mr.  Wliitney  professor? 

A.  At  Harvard. 

Q.  Of  wiiat? 

A.    Geology. 

Q.  And  metallurgy  ? 

A.  No,  I  think  not. 

Q.  And  mineralogy  ? 

A.  I  guess  not.  10 

Q.  Was  he  a  celebrated  man  ? 

A.   Yes,  sii',  he  is  alive  yet. 

Q.  Did  his  book  have  a  large  circulation  ? 

A.  That  I  cannot  say. 

Q.  Has  it  yet  ? 

A.  No,  1  tiiink  not. 

Q.  Was,  "  Regnault's  Chemistry,"  as  published  in  1851. 
and  re-published  in  1S6U,  considered  a  standard  work  on 
the  subject  ? 

A.  1  don't  know.  20 

Q.  You  do  not  know  ? 

A.  No,  most  of  my  literature  has  been  in  the  English 
books. 

Q.  Well  sir,  is  "  Percy's  Metallurgy"  considered  a  stand- 
ard work  upon  the  subject  ? 

Mr.  McCarter  :     What  year. 

Mr.  Parker:     Published  in  1860. 

30 

A.   It  is  a  standard   book,  yes  ;  it  is  frequently  consulted. 

Q.  Does  not  Professor  Percy  in  tliat  book— have  vou  it 
iiere  ? 

A.   Yes,  sir,  it  is  here. 

Mr.  Griggs:  Before  the  witness  is  asked  a 
question  wliich  appears  to  be  pending  in  counsel's 
mind,  it  ought  to  ajtpear  that  the  opinion  wiiich 
the  witness  has  given  was  founded  upon  that  book, 
if  1  understand  your  Honor's  ruling.  ^q 
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Mr.  Collins :    Not  at  all,  the  law  is  not  that  way 

The  Court :  This  witness  has  expi-essed  an 
opinion  on  the  subject ;  he  may  be  asked  what 
literature  he  has  consulted,  and  bases  his  opinion 
upon,  and  then  he  may  be  asked  if  those  books  do 
not  contain  this  thing  or  that  thing,  which  would 
tend  to  overthrow  or  diminish  the  weight  of  his 
opinion. 

Mr.  MeCarter :  Tiiis  book  was  not  pnblislied 
until  1861. 

The  Court :  And  he  may  also  be  asked  whetlier 
there  are  not  other  standard  authors  which  he  did 
not  consult,  i)nt  you  cannot  ask  liim  what  those 
authors  say,  if  he  did  not  consult  tiiem. 

Mr.  Parker:  I  did  intend  to  ask  him  if  that 
was  a  standard  work,  and — 

Mr.  Collins  :  Surely,  your  Honor  does  not  in- 
tend to  rule  that  the  witness  can  exclude  from 
his  reading  books  whicii  make  against  him,  and 
therefore  he  is  not  to  be  inquired  of  as  to  whether 
other  standard  authors  do  not  state  otherwise  than 
he  has  said.  Otherwise  a  witness  could  select,  by 
information  from  someone  else,  those  writers  only 
which  will  help  him. 

Mr.  MeCarter :     The  witness  has  not  read  any, 
30  if  the  Court  please. 

Mr.  Collins:  Well,  it  is  not  necessary  that  he 
should. 

The  Court :     What  is  the  question  ? 

Q.  On  page  549  of  "  Percy's  Metallurgy,"  do  you  tind 
the  statement — 

Mr.  Parker  :     I  will  not  go  on  until  your  Honor 
Ar.  rules  upon  it. 
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Tlie  Court :  1  have  stated  my  view  of  the  mode 
of  properly  cross-examiniiifr  tliis  witness,  and  I  will 
repeat  it.  He  lias  eiven  his  opinion,  founded 
upon  a  course  of  study  ;  he  may  he  asked  what 
books  he  has  consulted  and  used  in  forming  his 
opinion.  If  those  hooks  contain  what  counsel 
conceives  will  diminish  the  weight  of  his  opinion, 
or  contradict  it,  he  may  he  asked  if  in  the  works 
he  has  consulted,  such  and  such  things  do  not 
occur.  Then  lie  may  be  asked  if  there  are  not  jq 
other  works — (of  course,  being  cross-examination, 
leading  questions  may  he  put) — standard  works, 
which  he  has  not  included  in  the  list  which  he  has 
given.  I  do  not  know  yet  whether  "  Percy's 
Metallurgy"  has  been  consulted  by  him  and  relied 
upon  by  him  in  forming  his  opinion,  and  therefore 
whether  it  is  admissible  or  not  depends  upon  this  : 
whether  he  has  ever  read  it  at  all.  If  he  has 
never  read  it,  I  think  it  is  inadmissible  to  put  it  in 
in  this  way.  I  think  if  he  has  read  it,  although  20 
he  says  he  did  not  form  his  opinion  upon  it,  it  is 
possible  that  it  is  admissible  to  show  that  he  ought 
to  have  formed  his  opinion  partly  upon  it. 

Q.  Did  you  read  "  Percy's  Metallugy "  upon  this  sub- 
ject? 

A.  Yes,  I  think  I  read  it,  but  I  did  not  form  my  opinion 
of  willemite,  whether  it  could  be  used  as  an  ore,  from  it. 

Q.  Did  you  read  "Whitney's  Metallic  Wealth  of  the 
United  States"? 

A.  Yes,  sir;  but  I  did  not  form  my  opinion  of  whether 
this  could  be  worked  for  zinc,  from  those. 

Q.   You  have  "  Percy's  Metallurgy"  here? 

A.   Yes,  sir. 

Mr.  Collins:     We  want  to  hand  the  book  to  the 
witness,  will  you  lend  it  to  us? 

Mr.  R.   H.  McCarter:     Well,   we   are  using  it 
just  now.  4(,- 
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Q.  Does  not  Prof.  Percy,  on  page  537,  detail — 

The  Court :  If  you  fix  the  page  tlie  witness 
cannot  say. 

Mr.  Parker :  Very  true ;  that  is  only  for  tlie 
benefit  of  Mr.  McCarter. 

The  Court ;     Well,  strike  that  out. 

Q.  Does  not  Prof.  Percy  detail  an  experiment  by  which 
he  says  that  he  showed  tliat  contrary  to  the  generally  received 
opinion,  silicate  of  zinc  could  be  reduced  by  carbon  alone, 
at  a  very  higii  temperature  ? 

Mr.  T.  N.  McCarter;  Question  objected  to, 
upon  the  ground  that  this  witness  gave  his  opinion 
that  the  ore  could  be  worked  for  zinc  by  a  mag- 
netic separator  in  1848,  and  before,  and  the  only 
authority  he  gave  for  that  opinion  so  far  was  the 
treatise  by  Dr.  Jackson,  which  was  publisiied  in 
1850,  I  think,  and  which  describes  previous  ex- 
periments by  which  it  had  been  done.  Now,  they 
propose  to  contradict  that,  or  to  contradict  the 
witness,  by  proving  treatise  published  in  1860, 
1861,  and  long  afterwards,  wiiich  may  contain  state- 
ments contradictory  to  that.  Tliat  does  not  con- 
tradict the  witness  in  any  way  whatever.  It  may 
show  that  his  study  of  the  subject  was  not  so  com- 
plete as  it  onghtto  have  been  ;  it  may  perhaps  in 
that  respect  be  admissible,  but  it  is  not  admissible 
to  siiow  what  those  articles  contain. 

The  Court ;  My  ruling  was  limited  to  showing, 
under  tiie  distinction  which  I  stated,  that  it  would 
tend  to  affect  his  opinion  expressed  on  the  former 
examination,  and  that  former  examination  was  so 
long  ago  that  I  confess  I  don't  recollect  it. 

The  Court :     Wh;it  is  the  present  question  ? 
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(The  stenograplier  read  the  question  as  follows ; 
"  Does  not  Prof.  Percy  detiiil  an  experiment  by 
wliicli  he  says  lie  sliowed  that,  conti'arj  to  tlie 
generally  received  opinion,  silicate  of  zinc  could 
he  reduced  hy  carbon  alone,  at  a  very  high  tem- 
perature "  ?) 

Tlie  Court :  I  think  I  will  admit  that  question. 
I  see,  among  the  reasons  he  gives  is  that  there  was 
a  patent  for  a  muffle  furnace  as  early  as  1796  by  10 
whicli  oxide  of  zinc  could  be  made  from  this  ore 
without  taking  the  franklinite  out  of  it.  You  may 
take  an  exception. 

Mr.  MeCarter  :     We  except. 


To  which  ruling  the  plaintiff's  coun- 
el  prays  an  Exception,  and  that  his  said 
exception  may  be  sealed  and  it  is   sealed  ^^ 

accordingly. 

W".   J.   MAGIB,  ^g 

/.  ^.  C. 


Q.  (Question  read   to  witness   as  follows ;)     "  Does  not  30 
Prof.  Percy  detail   an   experiment   by  which  he   says   he 
sliowed   that,  contrary  to   the   generally  received   opinion, 
silicate  of  zinc  could  be  reduced  by  carbon  alone,  at  a  high' 
temperature"? 

Mr.  MeCarter :  If  your  Honor  please,  it  is  not 
a  statement  of  any  fact;  it  is  a  statement  of  Prof. 
Percy's  opinion,  and  that  is  all. 

Mr.  Griggs  :     Of  what  somebody's  opinion  was.  40 
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Mr.  McCarter  ;  Of  what  tlie  generally  received 
opinion  was.  It  simply  shows  what  Dr.  Percy 
had  learned  other  people  thought,  and  they  wei-e 
wrong. 

The  Court ;  We  are  dealing  with  a  novel  kind 
of  inquiry  here — into  tiie  then  state  of  the  arts 
a!id  sciences — 

Mr.  McCarter:     In  18-i8? 

The  Court"  In  1848.  I  do  not  know  how  to 
get  at  it  in  any  other  way  than  hy  receiving 
this  sort  of  evidence.  I  think  it  ought  to  he 
put  in  the  language  of  the  book.  Was  that  a  quo- 
tation from  the  book,  Mr.  Parker  ? 

Mr.  Parker  :     No,  sir. 

The  Court:  It  was  not  a  quotation  from  the 
book.  I  do  not  think  then  that  it  should  be  asked, 
because  if  counsel  made  up  an  abstract  of  what  the 
book  states,  the  witness  certainly  cannot  remem- 
ber. 

Mr.  Parker  :  I  will  ,put  the  quotation  from  tlie 
book,  sir. 

Mr.  Griggs  :  What  page  are  yon  reading  from  ? 

Mr.  Parker  :     Page  590.. 

Q.  On  page  596,  do  you  tind  the  following :     "  The  sili- 
cate of  zine,  or  electric  calamine  " — 

Mr.  McCarter :  One  moment,  Mr.  Parker. 
You  ask  him  if  he  finds  it  without  giving  him  the 
book.     We  are  going  to  hand  him  the  book. 

(The  book  handed  witness.) 

The  Court :     Proceed. 
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Q.  •'  Of  which  I— 

A.   Page  51)6,  is  it  ? 

Q.  Yes.  "  Of  which  I  believe  considerable  quantities 
are  still  thrown  away  in  this  country,  and  whicii  is  fre- 
quently a  constituent  of  coninion  calamine,  is,  I  am  in. 
formed  by  Professor  Brush,  employed  with  success  as  an  ore 
of  zinc  in  the  United  States."     Do  you  tind  tinit? 

A.  Yes,  sir  ;  that  is  there. 

Mr.  McCarter  ;  What  is  tiie  date  of  that  book, 
1861? 

Mr.  Parker:     1860. 

Q.  Do  you  Hiid  tiie  following:  "We  have  found  that 
the  oxide  of  zinc  in  electric  calamine  may  be  completely 
reduced  by  charcoal  alone  in  a  high  temperature,  but  in  the 
retorts  of  ordinary  zinc  furnaces  it  is  stated  that  any  silicate 
of  zinc  which  may  be  present  in  the  ore  remains  unre- 
duced ''  ? 

A.  That  is  there.  20 

A.   Yes  ;  1  have  that. 

A.  Under  the  topic  "  Hydrated  silicate  of  zinc  or  electric 
calamine,''  do  you  tind  the  statement  '•  my  friend,  Professor 
Bush,  of  Yale  Oollege,  U.  S.,  informed  me  that  in — " 

Mr.  Griggs:     One  moment. 

Ml'.  Pai-ker:     Let  me  finish  my  question. 

Q.   "—in   1859—"  30 

Mr.  McCarter :  The  question  has  developed  at 
its  beginning  its  impropriety. 

The  Court :  Plainly  that  is  not  original  evi- 
dence. It  is  only  admissible,  if  at  all,  to  effect 
the  jury's  estimate  of  the  opinion  given  by  this 
witness,  and  if  he  forms  an  opinion  from  Percy's 
Metallurgy,  why,  of  course,  it  is  admissible  ;  if  he 
did  not  form  hisupinion  upon  Percy's  Metallurgy,  4.Q 
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tlien  it  is  only  admissible  if,  having  read  it,  as  lie 
says  he  did,  he  ought  to  have  used  that  in  form- 
ing his  opinion.  Now,  if  Mr.  Percy,  in  this  partic- 
ular sentence  is  merely  stating  what  somebody  else 
lias  told  liim,  then  it  seems  to  me  there  is  no 
reason  why  this  witness  should  have  based  his 
opinion  upon  that  statement. 

Mr.  Collins :  That  is  cited  as  an  autliorit}', 
showing  the  state  of  tlie  art. 

The  Court :  Certainly,  no  book  is  admissible  as 
proving  a  fact  by  heresay,  even  if  it  is  admissible 
in  any  way.  This  book  is  not  admissible  except 
ing  for  the  purpose  I  have  stated — of  aftecting  the 
jury's  estimate  of  the  judgment  expressed  bj'  this 
witness. 

Mr.  Parker ;  1  would  like  to  iinisli  my  ques 
tion. 

Mr.  McCarter  :  Well,  I  cannot  keep  it  from 
tlie  record.  The  jury  will  not  be  affected  by  a 
mere  statement  of  the  sort  after  the  Court  tells 
them  it  is  not  evidence.  That  is  no  evidence  in 
its  present  form.  Of  course,  I  do  not  mean  to  pre- 
clude counsel  from  arguing  it. 

Q.  "  My  friend,  Prof.  Brush,  of  Yale  College,  U.  S.,  in- 
formed me  that  in  1859  it  had  been  used  in  the  United 
States  as  an  ore  of  zinc." 

The  Court :  That  being  objected  to  is  over- 
ruled, and  you  may  have  an  exception. 

Mr.  Parker :     Yes,  sir,  if  you  please. 

The  Court :  It  is  overruled,  for  the  reason  I 
have  stated. 

•  ^  Mr.  Collins  :     We  will  note  an  objection. 
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Q.  Is  not  almost  all  the  literature  witli  reference  to  the 
practical  metallurgy  of  willemite  as  a  separate  ore  or  liy- 
drated  silicate  of  zinc,  foreign  'i 

A.  Well,  yes;  but — it  was  not  worked  in  this  country  as 
that  one  says,   except  this,  at  Franklin,  until    1859. 

Q.  That  is,  the  hydrous  or  anhydrous  silicate  was  not 
worked  until  1859  ? 

A.   Yes,  tiie  willemite  was  worked  before  1859. 

Q.  You  say  the  silicate  separate  from  the  franklinite  was 
never  worked  before   1859?  jq 

Mr.  McCarter :     In  this  country. 

Mr.  Griggs:     He  said  this  book  said  so. 

Mr  Parker  :     As  a  fact. 

A.  No,  I  said  the  hydrated  silicate  had  not  been  worked 
to  mv  knowledge  before  1859  in  this  country,  but  willemite 
had.' 

Q.  You  mean  in  the  Wetherill  process?  20 

A.  No,  1  don't  mean  the  Wetherill  process ;  I  mean 
those  mentioned  here  at  Franklin. 

Q.  Is  it  mentioned  as  being  worked;  the  willemite,  as 
being  worked,  or  as  being  actually  made  valuable  by  com- 
mercial processes  as  a  zinc  ore,  in  any  publication  np  to 
1855? 

A.  Not  willemite  by  itself. 

Q.  Is  it  mentioned  as  being  valuable  as  a  zinc  producing 
material  in  the  operations,  in  actual  operations,  in  the  ex- 
periments of  1850  or  1851,  or  1852  or  1854?  30 

A.  Not  willemite  by  itself. 

Q.  Is  it  mentioned  as  a  zinc  producing  mineral  at  that 
time  ? 

A.    I  don't  reinernber  whether  it  is  or  not. 

Mr.  McCarter;     You  inquire  now  from  books 
published? 

Mr.  Parker  :     I  ani  asking  what  the  result  of 
his  study  is,  sir;  I  think  that  is  fair.  40 
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The  Court :     Proceed. 

Q.  With  tlie  exception  of  the  weiglits  and  tneasnres 
made  by  the  Government,  whicli  was  not  exactly  a  cotTi- 
mercial  operation — 

A.  I  understand  it  was  a  commercial  operation. 

Q.  It  was;  you  understand  that  it  was— don't  you  under- 
stand tiiat  the  ore  used  there  was  tlie  red  zinc  ore  ? 

A.  It  was  red  zinc  ore,  certainly. 
-.(^       Q.  And  tiiat  red  zinc  ore  was  separated  as  far  as  they 
could,  and  they  used  the  red  zinc  by  itself,  distilling  it  in  a 
furnace  < 

A.  They  separated  it,  I  understand,  but  of  course  tlie 
silicate  and  the  red  oxide  went  together. 

Q.  So  far  as  there  was  silicate  in  the  red  oxide  ? 

A.  Yes,  sir. 

Q.  It  is  not  mentioned,  however;  is  it  as  a  zinc  pro- 
ducing material  in  Hassler's  experiment? 

A.  Not  mentioned, 
on       Q-  ^®  "''''  ^''®  ^'^^  ^'"'^  '^'"^  mentioned  as  being  the  zinc 
producing  material  ? 

A.  No,  I  don't  know  how  that  is. 

Q.  Have  you  been  over  the  book  ? 

A.  Yes,  sir  ? 

Q.  Do  you  remember  that  it  refers  to  the  ore  to  this 
description  in  Cleveland's  Mineralogy  ? 

A.  No,  I  don't  remember  that. 

Q.  Have  you  got  the  book  here,  Hassler? 

A.  Hassler  is  here. 
on       Q.  While  waiting  for  that,  after  that  woi'k  of  Mr.  Hass- 
ler's, in  which  you  say  he  brought  Belgian  workmen  to  this 
country — 

A.  No,  I  think  he  says  Swiss. 

Q.  Well,  you  said  he  brought  foreign  workmen  ? 

A.  Yes,  sir ;  foreign. 

Q.  They  did  not  go  on  making  zinc,  did  they,  after  that  ? 

A.  No. 

Q.  From  1835  to  1848,  nothing  done  at  all  ? 

A.  No,  this  ore  that  they  used  was  given  to  them  for  a 
4Q   particular  purpose. 
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Q.  And  after  that  the  tirst  commercial  work,  or  attempts 
at  commercial  work,  were  after  these  deeds  in  1848,  1849 
and  in  1850,  were  they  not  * 

A.  Yes  ;  I  don't  know  how  far  the  experiments  of  Mr. 
Aif^er,  in  Boston,  went. 

Q.  These  foreign  workmen  did  not  go  on  working,  mak- 
ing zinc;  there  was  no  manufactory  in  this  country'  making 
zinc  ? 

A.  No. 

Q.  In  1848,  1849  and  1850,  1851  and  1852,  very  consid-  jq 
erable  experiments  were  made,  detailed  by  varions  parties? 

A.  Yes,  sir. 

Q.  Can  you  give  a  list  of  the  books  which  detailed  those 
experiments,  and  the  papers  ? 

A.  Tell  those  tliat  came  out  in  these  reports,  one  of 
which  I  have  read,  before  the  American  Association  for 
the  Advancement  of  Science — 

Q.  Professor  Jackson's  Report  ? 

A.  Yes,  sir. 

Q.  Yes?  20 

A.  And  tiien  there  were  other  reports. 

Q.  What  other  reports  ? 

A.  Why,  I  don't  recollect  them,  what  they  are,  but  in 
the  other  periodicals. 

Q.  Well,  we  will  turn  to  that  which  you  now  refer  to, 
not  for  magnetic  separation,  but  for  showing  the  manufac- 
ture of  this  ore,  and  its  availability  for  this  manufacture, 
and  I  will  now  ask  to  read  the  article  I  was  not  allowed  to 
read  before.  Dr.  Jackson's  report. 


The  Court :     Because  yon  drew  out  something 
on  cross-examination  ? 

Mr.  Parker :     Because  he  says  that  is  the  opin- 
ion he  relied  on. 

The  Witness :     1    beg   pardon,    I   did  not   sav 
that. 

The  Court :     I  did  not  so  understand  it. 
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Q.  Do  yon  rely  on  tliese  experiments,  and  tlie  work  that 
was  done  in  forming  your  opinion  that  this  ore  was  com- 
mercially valuable  as  zinc  ore  ? 

A.  Of  course,  if  they  used  the  ore.  I  got  m^'  opinion — 

Q.  Did  you  rely  upon  those  statements  ? 

A.  No,  I  did  not. 

Q.  Did  you  ascertain  from  tliose  statements  what  ore 
was  then  reasonably  deemed  fit  to  be  mined  for  zinc? 

A.  No,  not  from  tiiose  reports. 
]0       Q.  Don't  they  show  it  ? 

Ml-.  Griggs  :     We  object  to  that. 

Tlie  Court:     I  think  you  have  to  ask  him  what 
the  reports  siiow. 

Mr.  Griggs :     Wiien    the  witness  has   said   he 
did  not  I'ely  upon  it  ? 
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The  Court :     I  understood  him  to  so  state. 

Mr.  Griggs :     I  do  not  see  how  it  is  proper  for 
him  to  read  from  it. 

Q.  Does  not  he  state  that  in  those  experiments  it  was 
the  red  oxide  of  zinc— 1  quote  from  page  337 — "  The  red 
oxide  of  zinc  is  then  mixed  with  tinely  ground  anthracite — ' 

Mr.  Griggs  :     We  had  all  that  before,  and  ad- 
mitted that  report  said  he  used  red  oxide  of  zinc. 

The  Court:     Is  tliistthe  .Jackson  report  ? 

Mr.  Parker  :     Yes.  sir. 

Mr.  Collins  :     He  has  been    examined  on    that 
same  subject. 

Mr.  Parkei' :     I  propose  to  show  that   does   not 
say  a  word  about  silicate  being  mixed  with  it. 

The  Court :     I  understood    tlie    witness  to  say 
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before  that  tlie  Jackson  report  was  in  reference 
wliolly  to  the  red  zinc  ore. 

Mr.  Collins  :     With  magnetic  sepnration. 

Tiie  Court;     With  magnetic  separation,  and    if 

tiiat  does  not  appear,  if  I  am  wrong  about  that,  if 

^counsel  think  it  does  not  appear,  go  over  it  again. 

Mr.  Parker  :     It  is  not  on    that   ground.     The 

10 
witness  has  stated   that    he    had    investigated   the 

publications  of  this  country  with  reference  to  the 
availibility  of  those  ores  for  the  manufacture  of 
zinc  in  1848.  I  asked  him  if  he  had  seen  the  ex- 
periments made  in  this  country;  he  said  yes;  I 
asked  iiim  where,  and  he  said  in  Jackson's  report ; 
this  is  with  reference  to  the  availability  for  manu- 
facture of  zinc  under  the  Belgian  process,  and  I 
am  asking  him  by  this  report,  and  trying  to  prove 
that  what  they  say  is  distinctly  that  it  was  not 
the  willemite,  but  red  o.xide  of  zinc,  and  I  pro- 
pose  to  read  a  sentence  which  termed  it  the  zinc 
ore. 

The  Court ;  If  it  had  already  been  proved  that 
tliat  Jackson  report  dealt  only  with  red  oxide  of 
zinc  ore,  if  it  appears  that  that  was  all  there  was 
in  it,  it  is  no  use  going  over  it  again;  it  is  only 
taking  time  precious  for  other  things ;  but  if 
counsel  say  it  is  necessary  to  prove  it  again,  why 
prove  it.     Go  on.  30 

Q.  Repeating  the  question,  do  you  not  tind  the  statement 
"  The  red  oxide  of  zinc  is  then  mixed  with  tinely  ground 
anthracite  in  proper  proportions  for  the  reduction  of  the 
ore,  and  is  then  ready  for  introduction  into  the  retoi'ts''  ^ 

Mr.  McCarter:     That  is  objected  to. 

The  Court :  That  is  objectionable,  because  it 
docs  nut  go  to  prove  what  counsel  savs  is    proved   aq 
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there,  and  the  only  thing  wliieh  I  will  permit 
any  more  time  to  be  taken  on  that  report  in  this 
line  ;  that  is,  that  the  red  oxide  ore  was  the  only 
one  treated.  If  you  will  draw  his  attention  to 
that  and  prove  it  over  again — it  has  been  proved 
twice  before — we  will  go  on. 

Q.  Just  before  tiiis  do  you  find  the   statement  that   the 

magnetic  separator — page  337,  ''  Removes    the    franidinite 

and  leaves  tiie  red  oxide  of  zinc"? 
10 

Mr.  McCarter  :     Same  objection. 

The  Court :     I  will  admit  it ;  go  on  ;  let  us   get 
to  something  else  if  you  can. 

Mr.  McCarter  :     We  pray  an  exception. 


20 


To  -Bsrhich.  ruling  th.e  plaintiff's  coun 
sel  prays  an  Exception,  and  th.at  liis  sail 
Exception  may  b©  sealed  and  it  is  sealei 
accordingly. 

IflT.   J.   MAGIE,  I 

/.  5.  C. 


The  Court :     I  suppose  the  other  side   will  ad- 
30  init  that  is  there. 

Mr.  Griggs :     It  is  in    already,   the   same   pas- 
sage. 

Q.  Does  it  not  proceed  with  reference  to  this  red  oxide 
of  zinc,  "  Not  only  is  the  zinc  ore  used  for  making  the  zinc 
white,"  &c.,  and  designated  as  the  zinc  ore? 

A.  You  have  the  book  there. 

Mr.  Collins:     Show  it  to  him. 
40 
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A.  I  have  no  doubt  it  is  correct.  (Witness  is  shown 
book.)     Yes. 

Q.  Does  it  mention  tiie  Troostite,  or  wiileniite.  as  you  call 
it? 

A.  I  don't  remember  tliut  it  docs. 

Q.  Look? 

A.  Have  I  got  to  read  it  all  through  ? 

Mr.  T.  N.  McCarter:  I  do  not  think  it  is 
proper  to  ask  what  it  does  not  mention.  -^ 

The  Court:  I  have  discovered  notliing  in  the 
questions  since  I  made  the  ruling  directed  to  the 
point  that  I  said  was  admissible,  and  only  admis- 
sible. 

Q.  Now,  turning  back  to  Mr.  Hassler's  experiments,  on 
page  seven  of  the  report  of  183.5,  which  I  take  to  be  the 
book  you  referred  to  ? 

A.  I  have  the  third  volume  of  the  principle   documents 
relating  to  the  survey  of  the  coast  and  construction  of  uni-  "" 
form  standards  of  weights  and    measui-es,  from    Kovember 
1835,  to  November  1836. 

Q.   Have  you  a  letter  March  28th,  1835.  from  Hassler? 

A.  March  21st? 

Q.  Mareii  28th  ? 

A.  No  ;  it  is  not  in  iiere. 

Mr.  Collins:  Mr.  Parker,  let  him  take  your 
book. 

30 

The  Witness:  They  are  just  compilations  of 
the  documents. 

By  the  Court : 

Q.  And  you  examined  the  one  in  your  iiand  ? 

A.  Yes,  sir. 

(j.  And  that  is  the  one  yon  used  in  forming  your  opinion  ? 

A.  Yes,  sir. 

40 
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Further  cross-examination. 

Q.  You  have  not  then  a  letter  which  states — 

Mr.  Griggs  :     We  object. 

Q.  That  inaives  a  reference  to  Cleveland's  Mineralogy  ? 
A.  I  don't  remember  any  snch  reference. 
Q.  Then  you  don't  know   what   ore   Mr.    Hassler   used 
from  anything  appearing  in  that  book  ? 

A.  Yes  ;  he  used  the  red  zinc  ores,  he  states  here. 
Q.  Tiiat  is  all  I  want? 

The  Court :     He  said  so  before. 

Q.  Did  your  father  take  out  a    patent  for  the  improve" 
ment  of  the  Wetherill  process  ? 
A.  JNo— 
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Objected  to. 

Q.  Was  there  not  a  patent  taken  out — 

The  Court :     Counsel  objects. 

Mr.  Collins  :     The  objection  is  to  the  previous 
question. 

The   Court :       Then    the    answer    should    be 
stricken  out. 

30  Mr.  Parker  :     I  desire  to  prove  what  is  stated 

in  Judge  Dixon's  opinion  that  this  ore  did  not 
become  available  even  under  present  processes  for 
the  production  of  zinc,  until  the  adoption  of  the 
lime  process.  He  has  already  said  the  process 
in  use  in  1848  would  have  reduced  this  ore. 

Mr.  T.  N.  McCarter:     Which  is  direct  evidence 
for  you.     It  is  not  cross-examination. 
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The  Court :     That  may  be  so,   but  does  it  con- 
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tradict  his  statement  that  it  could  liave  been  re- 
duced in  1848  to  show  tiiat  tliere  liave  been 
improved  processes  since?  I  do  not  see  tliat  it 
does. 

Mr.  Parker :  Prove  that  it  is  a  process  for  the 
reduction  of  tliis  ore,  this  silicate,  and  that  it  was 
regarded  as  irreducable  until  then. 


Tile  Court :     That  may  be  propei 


10 


Mr.  Parker  :     I  won't  fight  about  it.  sir.     That 
is  all. 

lie-direct  exammatian  by  Mr.  R.  H.  McCarter. 

Q.  Reference  was  made  to  an  e.xperitnent  between  Mr. 
AVetherill  and  yourself  with  one  of  the  separators  in  which 
you  were  interested.  Is  Mr.  Wetherill  to-day  using  one  of 
those  separators  ? 

A.  Yes,  sir.  20 

Q.  On  this  very  ore? 

A.  I  presume  so. 

Q.  To  separate  franklinite  just  as  you  suggested  ? 

A.  I  don't  know  as  I  suggested  it. 

Q.  I  mean  just  as  you  suggested  in  your  direct-e.xamin- 
ation  it  could  be  done  ? 

A.  Yes;  exactly. 

Q.  Ishow  you  a — 

By  the  Court:  30 

(I.  Is  that  quite  so  * 

A.   Yes;  they  are  using  them. 

Q.  They  are  using  electro  magnets  '( 

A.  Yes. 

Q.  And  vol!  ilid  not  suggest  in  181-8  it  could  be  done 
that  way  ? 

A.  It  could  be  done  in  1848,  but  their  patent  is  1849, 
and  I  think  this  Jackson  report  says  they  were  using  an 
electro  magnetic  separator.  ^.q 
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By  Mr.  T.  N.  McCaiter: 

Q.  Cook's  separator  ? 

A.  Yes,  I  think  so;  but  they  used  the  ordinary  magnets 
in  1836. 

Further  re-direct : 

Q.  I  sliow  you  Exhibit  Sample  1,  A.  B.  C.  S.,  and  ask 
10  you  if  tiiat  is  a  red  silicate  ? 

A.  Yes ;  I  should  think  that  was  a  red  silicate. 

Q.  In  your  judgment  would  an  ordinary  observer  not 
technically  conversant  with  the  ore  mistake  a  red  silicate 
for  a  red  oxide  ? 

Mr.  Parker  :     We  object,  sir. 

The  Court :     I  don't   think   that  there  can   be 
expert  evidence  as   to  what   a  ordinary  observer 
20  could  do. 

Q.  Assuming  that  tliat  sample  was  mixed  with  consider- 
able other  ore,  would  you  be  able  to  say  without  a  close 
inspection,  whether  it  was  anything  more  than  a  red  zinc 
ore? 

Mr.  Collins :  That  is  objected  to ;  I  do  not 
see  that  he  has  a  right  to  assume  without  close 
inspection  or  assume  the  mixinre  with  other  ore, 
or  anything  of  that  sort. 


30 


40 


The  Court :  If  tliis  witness  is  an  expert  it  seems 
to  me  that  he  may  be  asked  as  to  what  mode  he, 
as  an  expert,  would  distinguish  between  them 
when  mixed  as  the  question  proposes. 

Mr.  Parker:  This  I'ed  silicate  is  proved  to 
liave  come  from  the  back  vein,  and  not  shown  to 
have  existed  in  the  front  vein,  and  the  back  vein 
was  opened  some  consideiable  time  afterwards. 
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Tlie  Court :     I  will  admit  the  question. 
Mr.  I'arker;     We  pray  an  exception. 
Tlie  Court :     Take  an  exception. 

Q.  (Question  read)  ? 

A.  Wliy,  yes ;  tliis  might  have  come   from  any    part   of 
Mine  Hill,  or  any  part  of  Sterling  Hill — 

The  Court :     That  was  not  the  question.  jq 

A.  (Continued)  and  I  could  not  tell   without  close  in- 
spection whether  it  had  red  oxide  in  it  or  not. 

Mr.  Collins  :     That  was  not  the  question  asked. 

Q.  Mr.  Parker  has  referred  you  to  Mr.  Jackson's  report, 
where  he  speaks  constantly  of  red  zinc  ore.  I  want  to 
know  whether  among  the  books  it  is  not  said  by  men 
speaking  of  this  ore  from  Mine  Hill,  that  the  term  red  zinc 
ore  is  not  just  as  applicable  to  silicious  red  zinc  ore  as  to  20 
the  so-called  red  oxide  of  zinc. 

Mr.  Parker :     That  is  ol)jected  to. 

The  Court :  I  do  not  think  3'ou  can  introduce 
the  books  that  support  his  opinion,  except  so  far 
as  they  tend  to  affect  any  of  them  that  have  been 
produced  in  cross  examination. 

Mr.  R.  H.  McCarter :  If  the  Court  please,  it  is 
in  this  connection.  Mr.  Parker,  time  and  time 
again,  thrust  at  Mr.  Cook  this  Jackson  report,  and 
insisted  he  did  not  refer  to  willemite,  but  did  refer 
to  red  zinc  ore,  the  inference  being  that  he  was 
confining  his  inference  to  red  oxide  of  zinc.  I  now 
propose  to  ask  this  witness  whether  the  learned 
men  who  referred  to  this  hill  did  not  say  that  the 
term  red  zinc  ore  used  in  Jackson's  report  is 
equally  applicable  to  silicious  oxide,  or  the  silicate, 
as  to  red  oxide  to  which  Mr.  Parker  proposed  to 
confine  Jackson's  report.  ^q 
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The  Court :     So   I  understood.     Proceed  with 
with  another  question.     Take  an  exception. 

Mr.  R.  li.  McCiirter:     We  take  an  exception. 


To  -ssrliicli  ruling  tlie  plaintiff's  coui^ 
sel  prays  an  Exception,  and  that  h.is  said 
Exception  may  be  sealed  and  it  is   sealed 
^^  accordingly. 

\y.   J.   MAGIE,  ^ 

/.  s.  c- 


Q.  Do  you  know,  Mr.  Cook,  whether  in    fact   tiie  term 
"  red  zinc"  ore"  is,  in  reference  to  this  hill,  applicable  equally 
to  the  willemite,  or  silicions   oxide,  and   the  so-called  red 
„„   oxide  of  zinc. 

Mr.  Parker:     The  same  objection,  sir. 

The  Court:     Whether  he  knows? 

Mr.  R.  H.   McCarter :     Whether  he  knows. 

Mr.  Parker :     Tliat  is  what  the   jury  is  to  tind. 

The    Court:      I   think    he    may    express   an 
opinion  as  to  what  red  zinc  ore  is,  because  he  is  an 
30  expert. 

A.  Well,  the— 

Mr.  Collins:     One  moment.    That  question  has 
not  been  asked. 

The  Court:     I    do    not   think  that  question  is 
adapted  to  bring  out  his  opinion. 


40 


Q.  Would  the  term  red  zinc  ore,  in  its  proper  use,  cover 
as  well  the  red  silicate  as  the  red  oxide  of  zinc? 
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Mr.  Parker  :  Tliat  is  objected  to  as  not  rebut- 
tal, leading,  and  not  competent. 

The  Court:  I  tliink  it  is  competent.  He  asks 
liis  opinion. 

A.  Certainly. 

Q.  Now,  you  have  said  that  yon  diregarded  Mr.  Whit- 
ney's book,  published  in  1861,  I  think  it  was? 

10 

Mr.  Parker:     1854. 

Q.  You  did  not  base  your  opinion  upon  Prof.  Wliitney's 
book,  publisiied  in  1854 — whenever  it  was.  AVill  you  give 
us  your  reasons  for  not  doing  it? 

Mr.  Cnllins:  One  moment.  We  were  not 
allowed  to  ask  that. 

Tiie  Court :     I  think    it  is  proper.     You  were  20 
allowed  to  show  tiiat  Whitney  was  a  standard  au- 
thor. 

Mr.  Collins:  Allowed  to  ask  him.  and  he  didn't 
say  he  was. 

Mr.  Griggs  :  Stone  stated  in  his  evidence  he 
thought  Whitney  was  a  standard  for  some  pur- 
poses. 

Mr.  R.  H.  McCarter:     I    think   Cook  said  he  30 
ihouglit    lie  was   standard,  but    iiad    little  circula- 
tion. 

Tiie  Court :     Hut  he  was  not  standard. 

Q.  Why  do  you  not  think  Wln'tney's  book  is  a  standard 
book,  or  why  do  you  tliink  it  is  not? 

A.  Well,  I  think — I  don't  exactly  understand  what  you 
mean  by  standard  l)ook  ;  what  he  says  in  it  is  so  open  to 
objection  tiiat  I  should  no*:  ciinsider  it  a  standard  liook.  40 
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Q.  Well,  what  do  3'ou  mean  bj'  tiiat  ? 

A.  Weil,  he  saj's  that  willemite  in  1854  was  not  an  ore 
of  zinc,  and  I  wrote  to  him  and  asked  him  how  he  came  to 
publish  that. 

Mr.  Parker :     I  object  to  that. 

The  Court:  I  think  we  are  getting  now  into 
the  state  of  tlie  arts  and  science  bv  private  letters. 

Q.  You  were  asked  by  Mr.  Parker  whether  there  were 
any  American  authors  who  had  referred  to  this  oreasbeinjf 
useful,  and  I  understood  3'ou  to  say  there  were  not  ? 

Mr.  T.  N.  McCarter ;  Mr.  Parker's  inquiry 
related  to  1851, 1S52  and  1853. 

Mr.  Parker:  Limited  to  be  actually  and  com- 
mercially used. 

Q.  He  asked  you  whether  most  of  the  authors  you  had 
referred  to  were  not  foreign  authors.  I  would  ask  you  this 
question — if  Vanuxem  and  Keating  are  not  American,  and 
do  not  refer  to  this  ore  as  being  useful  for  working  way 
back  in  1824? 

Mr.  Parker  :     I  ol)ject. 

A.  Yes,  sir. 

Mr.  Oollins :     Don't   answer  when  there  is  an 
o,,  objection. 

The  Court:  You  must  not  answer  when  there 
is  an  objection.  They  did  not  ask  liim  about 
Vanuxem  and  Keating. 

Mr.  R.  11.  McCarter :  They  asked  him  whetiier 
most  of  the  authors  were  not  foreign  ?  I  think  it 
is  quite  material  that  we  should  show  American 
authors  referi'ed  to  this  ore  here. 


20 


40 


The    Court :     Yon   can  ask  if   Vanuxem  and 
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Keating  were  American  autliors    ami    referred  to 
this  ore,  witliont  quoting  what  tliey  said. 

Q.    Did  Vanuxeni  and  Keating  refer  to  tliis  ore  in  1824? 

A.  Yes,  sir. 

Q.  As  being  useful  ? 

A.  Yes,  sir. 

Mr.  Parker :  1  beg  your  pardon  ;  don't  ask  it 
tliat  way.  ,„ 

Tlie  Court :     Not  tlie  contents  of  tlieir  book. 

Q.  Did  not  Dr.  Troost  refer  to  tliis  ore  as  being  useful 
previous  to  1848  ? 

Mr.  Collins  :     Don't  answer. 

Mr.  Parker :     I  object. 

The  Court :     I    think    "as  being  useful  "  is  in- 
admissible.    All  they    asked    about  was  whether  ^/x 
the    literature    was    not    foreign  ;  now,  you   may 
show  that  the  literatni'e  was  not  foreign. 

Mr.  McCarter :  They  asked  him,  carefully 
limiting  the  question  to  treatises  in  1851,  1852 
and  1853,  there  was  any  reference  to  this  ore  as 
commercially  valuable,  limiting  him  in  the  ques- 
tion to  these  particular  ores — 

The  Court :     If  it  is  admitted    that   the   exam- 
ination was  as  to  the  commercial  use  of  the  ore,  I  '^^ 
will  admit  the  question. 

yiv.  Parker:     Not  useful,  but  being  used. 

The  Court :  I  did  not  so  understand  it ;  that  is 
not  my  recollection,  and  I  think  when  counsel  re- 
ceive the  notes  they  will  find  it  is  not  so. 

Q.  (Question  read  as  follows) :     Did  not  Dr.  Troost  refer 
to  this  ore  as  being  useful  previous  to  1S48  ?  40 
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Mr.  Collins:     Objected  to. 

Tiie  Court :     Admitted. 

Mr.  Collins  :     Exception. 

A.    Yes,  sir;  I  think  he  did. 

Mr.  Collins:     It  is  objected  to — 

10  The  Court :     Don't   take   time   to  re-state  the 

objection.    Very  well,  put  in  anything  you  please. 

Q.  Did  not  Vanu.xeni  and  Keating,  before    1848,  refer 
to  this  ore  as  useful  ? 
A.  Yes,  sir. 
Q.  How  early  ? 

A.  1824,  if  i  recollect  rightly. 
Q.  And  they  were  Americans? 
A.  Yes,  sir. 
20       Q-  And  so  did  Dr.  Troost.     Did  not  Mr.  Cleveland,  an 
American  author,  in  his — 

The  Court :     I  understand  he  did    not    answer 
the  last  question. 

Mr.  McCarter:     Whether   Dr.   Troost   was  an 
American  '. 
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A.  I  don't  know  where  Dr.  Troost  lived. 
Q.  Did    not    Mr.    Cleveland,    in   his  edition  of  1816,  on 
lineralogy,  an  American  author,  refer  to  this  ore  as  being 
useful ? 

A.  Y'es,  sir. 

Ml'.  Collins:     Objected  to. 

The  Court  :     The  same  ruling. 

Mr.  Collins  :     E.xception. 

An       Q.  Did  not  Professor  Dana,  an  American  author,   in  his 
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edition  of  1854,  lefer  totliis  particular  ore  as  being  useful  ? 

Mr.  Collins:     Same  objection. 

A.  Yes,  I  think  lie  did. 

The  Court :     The  same  ruling.     Take  an  excep- 
tion. 

Q.  Referring  now  to  the  weights  and  measures  that  were 
made  by  the  United  States  Government,  from^-our  reading   10 
of  Hassler's  papers,  can  you  tell  us  how  many  retorts   were 
worked  and  used  ? 

A.  They  sent  seven  tons  of  ore,  at  least,  from  this  region 
to  Washington,  and  erected  a  furnace  there  with  twenty- 
two  retorts  in  it  ? 

Q.  Yes? 

A.  And  imported  the  men  to  build  it;  and  imported  the 
men,  as  I  understand  it,  as  found  in  Hassler's  book,  to 
run  it. 

Q.  And    what    was  the   object  of  making  the  brass,  to  20 
supply  what  ? 

A.  To  supply  the  metal  for  the  manufacture  of  weights 
and  measures. 

Q.  To  be  used—? 

A.   At  the  different  Custom  Mouses. 

Q.  Yes.     Can  you  state  how  many  tons  ? 

A.  Seven  tons  arrived,  and  they  say  there  is  more  com- 
ing. 

The  Court:     That  was  not  the  total  ?  3q 

A.  No,  sir. 

Further  re-direct : 

Q.  Do  you  know  liow  this  ore,  that  was  used  and  is 
spoken  of  in  Mr.  Hassler's  report,  is  denominated  in  there- 
port  ? 

A.  It  was  red  zinc  ore  sent  by  Dr.  Fowler. 

Q.  Red  zinc  ore.     Are  you  familiarwith  the  Weights  and   40 
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Measures  opening?  I  believe  you  testified  before  tliat  3-011 
wei'e  ? 

A.  Yes,  sir. 

Q.  And  you  liave  made  anal^'sis,  have  vou  not  ? 

A.  No. 

Q.  You  liave  seen  the  ore  ? 

A.  Yes,  sir. 

Q.  Wliat  kind  of  ore  is  found  at  tlie  Weiglits  and  Measures 
opening? 

^^  Mr.  Collins  :     Objected  to. 

Q.  When  you  observed  the  opening  there,  j'ou  observed 
the  ore  in  mass,  iiave  you  not  there  ? 
A.  Yes,  sir. 

Q.  Right  at  the  opening  ? 
A.   Yes,  sir. 
Q.  What  kind  of  ore  is  there  there? 

Mr.  Collins :     Objected  to  as   irrelevant,   what 
20  I'e  finds  there  now  ;  the  red  zinc  ore  is  gone. 

The  Court :     Do  you    mean  it   was   a   pocket 
from  which  that  was  taken  ? 

Mr.  ColUnM  :     Tliere  was  a  deposit  of  it. 

Mr.  McCarter :     No  witness  has  described  that 
locality  in  this  case. 
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The  Court :     1  do  not  recall  it.     I  tiiink  I  will 
take  it.     Take  an  exception. 

Mr.  Collins:     Exception. 


Q.  What  kind  of  ore  is  found  in  citu,  in    mass   there   at 
the  Weiglits  and  Measures  opening? 

A.  Mixed  ore  of  silicate,  red  oxide  and  franklinite. 

Q.  And  does  the  cliaracter  of  the   ore,    such  as  you  ob. 
served  at  the  Weights  and  Measures,  differ  materially  from 
the  character  of  the  ore,  as  appears    throughout    the   entire 
vein? 
40       A.  No. 
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By  Tlic  Court : 

Q.  Does  it  differ  at  all  ? 

A.  No,  any  piece  that  you  take  from  the  Weights  and 
Measures,  you  can  find  in  any  other  openino;  on  the  hill, 
coming  from  any  part  of  the  vein. 

Mr.  R.  11.  McCarter  :  Some  evidence  has  come 
out  since  Mr.  Cook  was  examined  on  his  direct, 
that  has  brought  up  a  new  element,  and  I  would 
like  the  privilege  of  opening  one  subject,  and  that 
is  the  black  ore  Mr.  Marshall  referred  to,  l)y  Mr. 
Squier.  I  was  unaware  that  Mr.  Cook  knew  any- 
thing about  it,  when  he  was  examined. 

The  Coui't :     Yon  can  re-call  him. 

.     Mr.  R.  H.  McCarter  :     We  re-call  him  for  that 
purpose. 

Mr.  Collins:     We  have  not  had  out   rebuttal —  20 

The  Court:  Yon  will  have  a  cross-examination 
on  that,  just  as  if  it  come  in  on  the  direct. 

Farther  direct  examination  : 

Q.  Reference  has  been  made  to  some  black  ore  at  or  near 
Greer's  opening? 

A.  Yes,  sir. 

Q.  By  Mr.  Marshiill.  Did  you  ever  see  any  such  black 
ore  in  places  in  this  hill,  or  that  locality  ? 

A.   Yes,  I  think  so. 

Q.   Wiien  was  that? 

A.  Well,  I  think  possibly  it  is  there  now. 

Q.  Well,  were  you  there  under  Mr.  Trotter? 

A.  Yes,  sir. 

Q.  When  Mr.  Marshall  saw  the  ore,  or  about  the  time 
Marshall  saw  the  ore  in  1885,  November? 

A.  No,  1  thiidj  I  was  there  in  1887. 

(i.  Did  you  observe  in  any  of  the  times    that  you    were  4.Q 
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down  to  tliis  mine,  at  or  near  tlie  Greer's  opening  any 
masses  of  blnck  franklinite  ? 

A.  Yes,  sir;  tlie\-  appear  in  tlie  npper  part  of  tlie  vein 
tiiere. 

Q.  Is  tliere  any  samples  that  you  would  denominate  as 
being  an  exhibit  of  it,  Pierce  No.  7,  or  A.  B.  C.  S.'i 

A.  (Indicating.)  There  was  some  as  black  as  that  and 
looked  very  similar  to  it. 

Q.  (Referring  to  Pierce  No.  6.)  I  also  refer  you  to  A. 
]Q   B.  C.  S.,  No.  2? 

A.  There  are  lenses  through  the  upper  part  of  the  vein 
which  would  be  mistaken  very  easily  for  that,  and  look  very 
similar  to  it ;  there  is  one  on  the  Ding  Dong  pillar,  left 
there  to-day. 

Q.  Do  you  know  whether  Mr.  Trotter  mined,  any  of  this 
black  ore  that  you  have  been  describing,  and  separated  it 
from  that  which  he  shipped  away  ? 
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Mr.  Collins:     He   was   not   there  as   I    under 
stand — 

Mr.  Parker  :     Yes,  he  was. 


A.  Yes,  I  think  that  part  of  this  was  mined  and  as  I 
remember  there  was  a  pile  of  what  was  known  as  black 
franklinite  there,  of  400  or  500  tons. 

Q.  Yes  ? 

A.  Lying  near  the  Greer's  opening. 

Q.  Similar  to  either  of  these  samples? 

A.  Well,  this  one  would  look  like — 
3^       Q.  "Which  one? 

A.  That  one  (indicating). 

Q.  Call  it  by  name? 

A.  A.  B.  C.  S. 
By  Mr.  Collins: 

Q.  What  number? 

A.  No.  2;  I  think  it  looked  more  like  this  sample. 
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Fnrtltri'  direct: 

Q.  Like  this? 

A.     A.  B.  C.  S.,  2. 

Q.  Now,  you  liave  spoken  of  appear! iiw  in  lenses,  tliis 
black  mass  appearing  in  lenses? 

A.  Yes. 

Q.  What  do  you  mean  by  lenses  ? 

A.  I  mean  pieces  of  ore  or  bodies  of  ore  which  are  in  a 
shape  something  like  a  bean,  larger  at  each  end,  lying  in  ^^ 
tiie  vein  ;  they  are  not  necessarily  vei'tical,  but  may  be 
twisted  in  all  sorts  of  shapes,  and  occasionally  would  form 
what  would  look  at  first  appearance  as  a  pocket  of  ore. 
They  are  all  twisted  together,  some  20  or  30  feet  long,  and 
8  or  10  feet  thick. 

Q.  In  what  kind  of  ore  does  these  lenses  lay  ? 

A.  In  zinc  ore. 

Q.  Could  or  could  they  not  have  been  removed  without 
materially  disturbing  the  zinc? 

A.  No.  20 

By  the  Court : 

Q.  Do  they  taper  at  each  end  ? 

A.  Some  do  and  some  don't. 

Q.  Some  do  not  ? 

A.  No,  and  some  are  vertical  and  some  double  up  them- 
selves— double  right  up  very  materially. 

Q.  Have  you  any  estimate  of  the  quantity  of  this  black 
ore  that  lay  in  mass  in  the  place  unmined  ? 

A.  No,  I  have  no  estiniate  of  that ;  there  is —  3^ 

Q.  Can  you  give  us  any  idea  of  the  quantity? 

A.  No,  I  could  not  give  you  any  idea. 

Q.  That  is  all. 

Re-cross  examination  by  Mr.  Parker  : 

Q.  Mr.  Cook,  you  testified  about  this  pile  of  black  ore 
at  the  last  time? 

A.  Yes.  40 
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Q.  Ton  estimated  tlie  amonnt,  did  not  yon  ? 

A.  Not  tliat  I  recollect;  I  think,  500  or  600  tons. 

Q.  Were  jou  not  asked  how  niucii  of  that  ore  was  there, 
black  ore,  and  did  not  you  answer  "  I  think  there  was 
about  300  or  400  tons"? 

A.  I  don't  remember  that ;  perhaps  I  did. 

Q.  I  refer  to  page  455  ;  did  you  say  there  was  very  little 
ore  of  that  sort  there  1 

]Q  Mr.  R.  H.  McCarter  :     What  page  are  you  read- 

ing from  ? 

Mr.  Parker :     455  and  456. 

A.  I  said  there  was  300  or  400  tons. 

Q.  Did  not  you  say,  also,  there  was  very  little  in  the 
amount ! 

A.  As   I   recollect   it    I   said,    there    was  very   little   in 
amount  as  you  get  in  an\'  depth. 
Of)       Q.  This  pile  was  the  result  of  some  culling,  was  it  not? 

A.  No,  I  think  not. 

Q.  Did  not  you  state  that  you  often  had  to  pick  out 
four  tons  of  ore  for  one  that  you  shipped  away,  because  of 
culling? 

A.  Yes,  sir;  but  not  this  sort  of  material. 

Q.  Did  you  not  testify  to  culling  out  about  three  or  four 
wagon  loads  at  the  Ding  Dong  shaft,  from  300  or  400  tons  ? 

A.  Yes,  sir. 

Q.  And  say  the  proportion  there  would   be  one  or  two 
oi)   tons  in  a  hundred  ? 

A.  Yes,  sir;  that  was  in  mass  in  the  vein  as  being 
mined  there. 

Q.  And  in  small  lenses,  such  as  you  have  described? 

A.  Yes,  sir;  must  have,  I  suppose. 

Q.  Did  you  not  sa}',  as  to  the  Greer's  opening,  or  No.  1, 
that  this  tilack  ore  occurred  intermingled  with  the  other 
ore,  "I  don't  think  that  I  saw  anv  more  than  four  or  five 
feet,  any  one  lense  of  it"  ? 

A.  I  may  have  ;  I  don't   think   I   have  said  anything  to 
^Q  the  contrary. 
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Q.   Does  not  all  tiie  ore  occur  in  lenses? 

A.  Yes. 

Q.  Now,  Mr.  <Jook,  in  reference  to  the  Weights  and 
Measures,  there  is  a  big  liole  there,  is  tiiere  not  ? 

A.  Yes,  sir. 

Q.  Something  lias  been  taken  out  that  was  preferred  ? 

A.   No,  I  don't  know  how — 

Q.  You  don't  know  whether  that  is  so  or  not  ? 

A.  No. 

Q.  But  there  is  a  big  hole,  it  is  taken  out — quite  a  pocket  jq 
in  there  i 

A.  I  should  not  say  it  was  a  pocket. 

Q.  Then  a  hole ;  it  suits  me  just  as  well  as  a  pocket. 

Mr.  McCarter:     The  hole  was  not  taken  out. 

Q.  There  ain't  much  red  zinc  ore  left  there? 

A.  There  is  some. 

Q.  Not  really  rich  red  zinc  ore  ? 

A.  I  don't  know  what  you  call  rich  red  zinc  ore. 

Q.  Now,  will  you  kindly  refer  me  to  the  words  in  which 
you  say  Dr.  Troost  says  that  this  mineral  was  valuable  for 
the  production  of  zinc  and  useful  for  the  production  of 
zinc? 

A.  I  think  they  have  my  book,  there. 

Q.  ( Book  handed  witness.) 

A.  (After  examing  the  same.)  Well,  I  don't  tind  it 
easily  ;  I  would  have  to  read  the  article  through. 

Q.  I  will  let  you  come    up  at  any  time    to  answer  the 
question,  as  to  whether   you  tind  anything  in   that   article  o^ 
that  says  it  was  useful  for  the  production  of  zinc? 

A.  I  will  look  it  over. 

Q.  It  is  mostly  a  long  mineralogical  article? 

A.   Yes,  sir. 

U.  Describing  the  minerals  here  as  minerals  ? 

A.  Yes,  sir. 

().  Now.  you  have  referred  to  Vanuxem  and  Keating. 
1  suppose  you  mean  the  article  of  1824,  do  you  not  ? 

A.  Yes,  sir ;  that  is  the  one  I  think  I  referred  to. 

(J.   Now,  after  describing  the   fi'unklinite,    the    red    zinc  49 
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ore,  iiiid  saying  that  that  will  at  no  distant  period  l)e  worked 
for  zinc,  I  find  "  silicions  oxide  of  zinc."  I  find  one  sen- 
tence, and  wish  to  know  if  tiiere  is  any  other  sentence  to 
to  wliicli  yen  I'efer  for  thinking  it  was  useful  for  manufac- 
ture. '"This  mineral  is  found  at  both  Sterling  and  Frank- 
lin, but  it  is  only  at  the  former  locality  that  it  occurs  in 
sufficient  quantity  to  merit  attention  as  an  object  of  im- 
portance to  manufacturers."  Is  there  anything  else  in  the 
whole  paper  that  refers  to  that? 
JO       A.  No;  I  think  not. 

Q.  Tiiere  is  notliing  tiiat  saj'S  in  the  paper   that    it    had 
been  used  ? 

A.  Tliat  is  1824,  was  it  not  ? 

Q.  Yes? 

A.  I  don't  know  it  had  ever  been  used  before  that. 

Q.   And  nothing  to  show  that  they  had  tried  it? 

A.  Not  in  1824. 

Q.  No,  sir. 

A.  Not  until  1836;  I  don't  think  I  ever  said  so. 
20       Q-  You  don't  mean  to  say  that  article    of    1824,    says  it 
was  then  useful  for  manufacture? 

A.  It  says  it  was  an  object. 

Q.  Of  interest,  yes,  sir  ? 

A.  Not  of  interest — of  interest  to  manufacturers. 

By  Mr.  E.  H.  McCarter : 

Q.  Importance? 
A.  Importance. 
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Mr.  (Joliins:     Merited  attention. 
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Farther  cross  : 

Q.  Merited  attention  as  an  object.  Have  you  got  Dana, 
1854  here,  which  I  have  not? 

A.  I  don't  think  I  have. 

Q.  Can  you  give — well,  I  won't  ask  then,  inasmuch  as 
you  have  not  it  here.     Have  you  got  any  extracts  ? 

A.  No. 
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Q.  Can  j'oii  give  any  sentence  tliat  lie  says  he  then 
deemed  it  commercially  useful  for  the  production  of  zinc 
in  lS5-i? 

A.  No ;  I  can't  recollect  all  he  says  about  it. 

Q.  This  is  James  D.  Dana,  who  lately  died  ? 

A.  Yes,  sir. 

Q.  Professor  of  Yale  College? 

A.  Yes,  sir. 

Q.  Tiiere  is  no  need  of  asking  for  his  books — 

Mr.  McCarter ;  No  ;  j'ou  would  not  want  them 
if  you  got  them. 

Mr.  Parker :     We  iiave  his  evidence. 

Mr.  McCarter  :  His  books  contradict  his  evi- 
dence. 

Mr.  R.  H.  McCarter  :  The  proposition,  now,  is 
to  read  the  deposition  of  Mr.  Orgler,  taken  in 
German}'.     It  is  produced.  20 

(Counsel  produced  same.) 

Mr.  Parker  :  Will  your  Honor  allow  me  one 
more  question  of  Mr.  Cook  that  1  forgot  ? 

The  Court :     Yes,  sir. 

Q.  Mr.  Cook,  you  can  stand  up  there — have  you  any 
knowledge  that  your  separator  continues  to  be  used  in  the 
Lehigh  Zinc  works?  30 

A.  No. 

Mr.  McCarter:     Whose  separator? 

Q.  The  separator  that  you  furnished  them  ? 
A.  No  ;  I  have  not. 

Q.  Have  not  yon  heard  that  it  was  a  failure  and  discon- 
tinued ? 


Mr.  R.  II.  McCarter:     1  object. 
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A.  Xo  ;  I  liave  not. 
Q.  That  18  all  ? 

Mr.  McCarter  :     We  liave  a  translation  of  tliis 
deposition  that  was  furnished  by  Mr.   Thompson. 

Tiie  Court:     I  have  opened  this  deposition. 

Mr.  T.  N.  McCarter:     I  understand   the  testi. 
mouy  is  entirely  in  German  ? 

Mr.  E.  H.  McCarter  :     I  understand  that   it   is 
also  agreed  that  we  can  use  tlie  translation  ? 

The  Court :     And  that  the  translation  is  a   cor- 
rect translation  ? 

Mr.  R.  H.  McCarter;     Yes,  sir;  by   agreement 
of  counsel. 

The  Court :     What    is    to   be   done    witii    tliat 
package  ? 

(The  original  deposition.) 

Mr.  R.    H.    McCarter:     Well,   it   is   produced 
and  opened. 

Mr.  T.  N.    McCarter:     1   suppose   the   proper 
way  would  be  to  read  the   translation,   and   then 
have  a  sworn   translator    read    the    questions   and 
30  answers  as  they  are  recorded. 

Tlie  Court :     Verv  well,  proceed. 

ALEXANDER  ORGLER  (deposition) : 

1.  Please  state  your  name,  age,  residence  and  present 
occupation  or  business  1 

A.  Alexander  Orgler,  71  years  of  age;  I  reside  in  Stol- 
bero-,  near  Aachen  ;  1  am  director  of  the  zinc  works  be- 
40  longing  to  the  Stolberg  Company. 
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2.  Have  yon  liad  anj-  practical  experience  in  tlie  mann- 
tactnre  or  prodnction  of  zinc  from  tlie  minerals  or  ores  of 
zinc  ?  If  so,  please  state  in  detail  the  places  and  extent  of 
your  experience,  from  the  time  of  its  first  commencement? 

A.  Yes.  I  have  gained  my  practical  experience  in  the 
zinc  industry  since  1841  ;  I  was  first  employed  as  foremati 
in  the  zinc  works  in  North  Silesia;  later,  in  1842,  on  April 
11,  1  became  engineer  of  tiie  zinc  furnaces,  and  still  later 
and  since  1845  I  have  occupied  the  position  as  chief  of  tlie 
zinc  works  in  Stolberg,  where  I  have  remained  to  the  pres-  jq 
ent  day. 

3.  Were  you  connected  with  or  employed  in  any  works 
or  manufactories  for  the  production  of  zinc,  prior  to  the 
year  1848?  If  so,  please  state  what  zinc  works,  and  dates 
and  character  of  your  employment,  the  kinds  of  ores  of  zinc 
used  for  the  production  of  zinc,  and  tlie  soui'ce  of  their 
supply  up  to  that  time? 

A.  Yes,  as  stated  aljove,  I  was  first  employed  as  foreman 
in  the  zinc  works  called  "  Earlshutte,"  near  Ruda,  in  North 
Silesia,  and  since  1842  as  constructor  of  zinc  furnaces,  and  oQ 
later,  since  1845  until  now,  as  chief  of  tlie  zinc  works  be- 
longing to  tiie  Association  for  Mining,  Lead  &  Zinc  Manu- 
facturing in  Stolberg  and  Westplialia.  Until  the  year  1848 
the  workable  zinc  ores  consisted  of  calamine  only,  obtain- 
able principally  from  Herrenberg,  from  Busbacher  Berg, 
and  from  Bremiger,  also  from  Uipenlurchen.  All  of  the 
above  named  mines — concessions  are  situated  in  or  about 
the  neighboriiood  of  Stolberg,  which,  except  Herrenberg, 
were  then  rented  or  leased  under  contract  oi- lease  to  various 
mines.  3q 

Mr.  Thompson:     A  slight  variation  there  ;  that 
mines  should  be  miners. 

Mr..R.  H.  McCarter :     Well,  miners  or  opera- 
tors, I  suppose,  as  we  would  say. 

4.  Previous  to  the  year  1848,  were  you  familiar  with  the 
mines  or  deposits  of  zinc  ores,  at  Busbacher  Mountains, 
near  Stolberg?     If  so,  please  state  what  kind  of   zinc   ores   40 
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or  minerals  were  obtained  from  tliese  mines  and  nsed  for 
the  production  of  zinc  in  any  of  tlie  works  witli  which  you 
were  connected  before  1848,  and  state  also  how  long  after 
1848  the  use  of   those  ores  was  continued,  if  so  continued  ? 

A.  Yes,  calamine,  consisting  of  carbonates  and  silicates. 
Until  tlie  year  1890,  except  a  period  of  time  about  twenty 
years,  which  period  of  time  expired  within  three  or  four 
years  prior  to  the  year  1890. 

5.  In  the  j'ears  1848  and  1849.  or  previous  thereto,  was 
■jQ  the  silicate  of  zinc  commercially  valuable  for  the  produc- 
tion of  zinc,  or  useful  as  an  ore  of  zinc  ?  Please  state  from 
your  personal  experience  of  the  extent  of  its  use  previous 
to  1848,  including  the  piihyidrous  silicate  called  willemite, 
and  also  tJie  hj'drous  silicate? 

Mr.  Collins  :  That  question  is  objected  to,  if 
the  Court  please,  on  the  same  grounds  as  similar 
questions  have  been  objected  to.  It  is  not  per- 
tinent to  this  inquiry,  as  the  ore  consists  of  naixed 
ore,  and  he  says  that  all  that  was  used  before  that 
time  was  calamine. 
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The  Court :     The  question  is  admitted. 
Mr.  Collins:     We  pray  an  exception. 

Mr.  R.  U.McCarter:     I  will  read  that  question 
again  : 

5.  In  the  years  1848  and  1859,  or  previous  thereto,  was 
30  the  scilicate  of  zinc  commercially  valuable  for  the  produc- 
tion of  zinc,  or  useful  as  an  ore  of  zinc?  Please  state 
from  your  personal  experience  of  the  extent  of  its  use  pre- 
vious to  1848,  including  the  anhydrous  silicate  called  wille- 
mite, and  also  the  hydrous  silicate  ? 

A.  In  the  years  1848  and  1849  the  silicate  of  zinc  was 
commercially  valuable  ;  I  myself  have  used  it  for  the  produc- 
tion of  zinc  ;  it  may  l)e  that  mineralogists  at  that  time  dis- 
tino-uished  between  anhydrous  and  hydi-ous  silicate  of  zinc; 
to  the  miner,  however,  the  difiference,  if  any  there  was,  was 
40  of  ^'^''y  little    importance  ;    it  is  impossible  for  me  to  state 
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tiie  extent  of  its  use ;  at  uny  r;ito  the  use  of  silicate  of  zinc 
was  not  very  extensive. 

6.  In  tiie  zinc  works  witii  wiiicli  you  were  connected 
prior  to  1848  was  wilieinite,  or  tlie  anhydrous  silicate  of 
zinc,  used  for  the  production  of  zinc;  was  there  any  diffi- 
culty encountered  in  its  treatment  which  prevents  its  ad- 
vantageous use  in  tiie  production  of  zinc?  State  especially 
whether  its  action  in  the  retorts  was  such  as  to  render  its 
use  impracticable? 

Ml-.  Collins :     That  question    is  objected  to, 
for  tiie  reasons  heretofore  stated. 

The  Court:     Tiie  question  is  admitted. 

Mr.  Collins  :     We  pray  an  exception. 

A.  Yes.  No.  In  case  the  willemite  contained  no  other 
minerals  forming  light  flowing  slags  than  oxide  of  zinc,,  no 
fear  need  be  entertained  as  to  any  kind  of  destruction  of 
the  retorts  but  that  produced  by  reason  of  long  and  con-  20 
tinned  use,  and  to  the  extent  that  such  other  properties 
were  contained  therein,  the  action  in  the  retorts  would  be 
impaired. 

Mr.  Collins:  I  understand  there  is  a  slight 
mistake  in  the  translation.  You  call  it  "light 
tiowing."  I  am  told  that  it  should  be  "easily 
fusible.'' 


30 


Mr.  R.  II.  McCarter :  We  are  sticking  to  the 
translation  agreed  upon. 

Mr.  Collins  :  Well,  I  think  you  ought  to  have 
it  right. 

Mr.  McCarter :  It  was  agreed  before  the  trial 
that  this  translation,  we  are  reading  from,  should 
be  the  translation. 

Mr.  Collins :  Sui)ject  to  corrections  on  botli 
sides.  ^Q 
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The  Court :  You  may  make  corrections  in  tin's 
way,  by  consent. 

Mr.  McCarter  :     What  is  tlie  difference  ? 

Mr.  Collins  :  It  should  be  "  easily  fusible  "  in- 
stead of  *'  light  flowing."  There  ought  to  be  no 
quarrel  between  counsel  on  a  question  like  this. 

The  Court :     If  there  is  any   dispute   about  it, 
1^  you  must  let  it  be   read  now,    under  the  consent, 

and   afterwards  you  may  show  that  the  translation 
is  not  correct. 

Mr.  Parker:     We  are  satisfied. 

The  Court :  Try  and  arrange  it  so  that  we  shall 
not  take  up  time  over  immaterial  matters. 
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7.  For  what  length  of  time,  to  your  personal  knowl- 
edge have  the  silicates  of  zinc  been  useful  and  used  for 
the  production  of  zinc  ?  Answer  separately  as  to  willemite 
and  as  to  tiie  hydrous  silicate  of  zinc,  and  state  the  source 
and  extent  of  the  supply  of  sih'cates  of  zinc,  either  hydrous 
or  anhydrous,  from  the  time  of  your  connection  with  the 
manufacture  ? 

Mr.  Thompson  :     Mr.  McCarter  ;  is    there  any 
objection  to  having  this  package  opened  ? 

Mr.  McCarter:     No,  no  objeciion. 

Mr.  Collins :     Just  keep  them  togetiier. 

Mr.  R.  H.  McCarter  :     I  will  read  that  question 
over  again,  for  I  propose  to  have  the  jui'y  hear  it. 

The    Court  :     I  would  suggest  that   there   is  a 

great  deal  of  confusion  caused  by  so  many  counsel 

objecting  and  making  remarks.     Would  it  not  be 

better  if  one  counsel   would    make    the   objection 

^0  and  one  counsel  make  the  reply  ? 
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Mr.  McCiirter :     Now,  I  will  read  Nu.  7  again  : 

7.  For  what  length  of  time,  to  your  knowledge,  have  the 
silcates  of  zinc  heen  useful  and  used  for  the  production  of 
zinc  ? 

Mr.  Griggs :  The  answer  to  that  is  "  From 
1841  to  the  present  day." 

Mr.  McCarter  :  (Continuing  to  read  the  ques- 
tion.) 

Answer  separately  as  to  willeniite  and  as  to  tlie  hydrous 
silicate  of  zinc,  and  state  the  source  and  extent  of  supply  of 
the  silicates  of  zinc,  either  hydrous  or  aidiydrous,  from  the 
time  of  your  connection  with  the  manufacture? 

Mr.  Griggs  :     The  answer  to  that  is. 

A.  To  me,  as  practical  miner,  no  difference  exists  he- 
tween  willeniite  and  hydrous  silicate.  Silicate  of  zinc  is 
hrought  from  various  counti-ies;  from  Spain,  Laurion,  in  20 
Greece,  from  the  Rhine  provinces,  from  North  Silesia,  and 
from  America.  As  to  the  extent  of  supplv,  I  can  say  noth- 
ing. 

8.  What  was  the  method  of  treating  the  silicates  of  zinc, 
both  willeniite  and  hydrous  silicate,  for  the  production  of 
zinc  in  1848,  as  compared  with  the  method  of  their  treat- 
ment, for  tliat  purpose,  subsequent  to  that  date  ?  Has  any 
cliange,  either  in  the  retorts  or  otherwise,  been  made  since 
that  date  for  the  purpose  of  meeting   any  special    difficulty 

in  the  working  of  the  silicates?     State  any  change  in  tiie  30 
methods  of  treatment  of  any  of  the  oi'es  of  zinc  for  the  pro- 
duction of  zinc  since  1S48,  and  when,  and  for  what  purpose 
they  were  made  ? 

A.  Before  1848,  silicate  of  zinc  was  mixed  with  small 
coke  since  1848  washed  anthracite  has  been  used  as  a 
nii.\ture. 

Mr.  McCarter  :  The  next  is,  "  Yes,"  which 
answers  an  independent  question.  Well,  I  will 
read  it  all.    (Continuing  to  read  answer.)  40 
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Until  tlie  middle  of  the  year  1888,  liand-made  i-etorts  or 
muffles  were  exclusively  used  in  tlie  zinc  works  at  Stol- 
berg ;  since  then  muffles  were  made  by  machine  or  press,  as 
it  were,  which  proved  that  the  muffles,  so  made,  were  of  a 
much  greater  durability,  and  that  because  of  tlieir  being  of 
a  much  thinner  body,  admitting  a  more  intense  heat  than 
before  ;  a  completer  reduction  could  be  accomplished. 

9.  Were  you  at  tlie  Stolberg  works,  with  the  Alliance 
Company,  in  1848,  and  previous  thereto  ?     If  so,    did  that 

jQ  company  at  that  time  use  the  willemite  from  the  Busbacher 
Mountain  for  the  production  of  zinc,  and  to  what  extent? 
What  method  as  to  prepaiing  the  ores  for  the  furnace  was 
used,  and  also  as  to  mixing  with  other  ore,  or  with  fluxes  in 
the  muffles  or  retorts?  Was  the  ore  ground,  and,  if  so,  by 
what  kind  of  machines?  And  what  the  practical  i-esult? 
What  kind  of  retorts  or  muffles  (as  to  being  hand  or  ma- 
chine-made) were  used  in  1848  and  previous  thereto,  in  the 
manufacture  t)fzinc?  Up  to  what  date  did  the  kind  used 
in  1848  continue  to  be  solely  used,  and  when  and  for  what 

20  reason  was  any  change  made?  Did  the  fact  that  the  ore  to 
be  tested,  was  silicate  of  zinc,  either  the  willemite  or  the 
Hydrous  silicate,  had  anything  to  do  with  the  change,  if 
any  ? 

A.  I  was  never  employed  by  the  Alliance  Company  in 
Stolberg,  and  can  therefore  say  nothing  as  to  its  manage 
metit. 

10.  Please  give,  from  your  personal  experience,  any  facts 
in  addition  to  those  above  given,  in  answer  to  the  above 
questions,  relating  to  the  question    whether    the  willemite, 

30  or  anhydrous  silicate  of  zinc,  was  in  1848,  or  previous 
thereto,  an  ore  or  mineral  of  zinc,  commercially  valu- 
able for  the  production  of  zinc,  and  worth  mining  and 
working  for  that  purpose  ? 

A.  I  can  oidy  add  that  either  prior  to  the  year  1848  and 
since,  until  the  present  day,  no  diilerence  was  made  in  the 
purchase  of  the  diiferent  kinds  of  calamine,  the  same  prices 
were  paid  for  calamine,  whether  it  contained  silicate  of 
zinc  or  not.  It  therefore  follows  that  silicate  of  zinc  was 
looked  upon  and  successfully  reduced   by  me  as  the  only 

40   proper   and    full   valued    zinc  ore.     I  would    still    further 
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state  tliat  tlie  pricing  is  based  upon  tlie  percentage  of  zinc 
contained  in  tlie  ore.  I  do  not  recollect  that  during  m\' 
furnace  practice  I  have  ever  seen  pure  willeniite  ;  cala- 
mine, which,  according  to  my  opinion,  also  contained  wil- 
leniite zinc,  silicate  and  carbonate. 

Mr.  R.  H.  McCarter  :  That  is  all,  and  I  pre- 
sume tiie  other  side  will  read  the  cross-examination. 

Mr.  Collins:  Mr.  Thompson  will  read  the 
questions,  and  1  will  read  the  answers. 

The  Court :  Is  there  an}'  advantage  in  that 
proceeding;  why  not  one  counsel  read  all  ? 

Mr.  Collins:  Sometimes  we  are  better  able  by 
that  means  to  distinguish  between  the  question 
and  answers;  besides  that,  they  are  upon  two 
different  papers. 

(Counsel  then  proceeded  to  read  the  cross-exam-  20 
ination  as  follows). 

1.  Have  you  ever  visited  Sussex  Count}',  in  the  State  of 
New  Jersey?  And  have  you  ever  examined  the  ore  de- 
pobits  at  Mine  Hill  in  said  county  ? 

A.  No. 

2.  Are  you  familiar  with  the  furnace  practice  of  to-day 
in  reference  to  those  Sussex  County  ores,  and  do  you  know 
what  was  the  state  of  the  arts  and  sciences,  and  what  was 
the  metallurgical  knowledge  in  reference  to  those  ores  in 
184S  and  1849?  If  you  have  such  knowledge,  please  state 
the  same  and  how  derived  ? 

A.  No. 

3.  Have  you  ever  seen  fraiiklinite  in  workable  quanti- 
ties ;  if  so,  what  is  its  composition  ? 

A.  It  may  be,  but  I  do  not  recollect  it. 

4.  Have  you  ever  attempted  to  reduce  franklinite  ore; 
if  so,  when  and  where  and  with  what  results? 

A.  No. 

5.  Have  you  ever   attempted    to  se]iarate  out   the  wille-   aq 
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mite,  which  in  Sussex  Count}'  is  found  in  admixture  witli 
the  franklinite  and  manganese  minerals;  have  yon  ever 
attempted  to  reduce  sue!)  willcmite  ore  so  separated,  and  if 
so,  when  and  where  and  with  wiiat  result  ?  Have  ycu 
ever  seen  such  wilJemite? 
A.  No. 

6.  Do  you  recollect  a  conversation  with  Mr.  August 
Heckscher  in  or  about  the  latter  part  of  July,  1894,  when 
said  Heckscher  with  Mr.  Julius  Grille,  of  Hamborn,  visited 

JO  yonr  works  at  Stoli)erg  and  was  introduced  to  you  in  your 
office  ? 
A.  Yes. 

7.  Did  yon  not  on  that  occasion  say  to  said  Hecksher 
that  you  had  known  Busbacher  Mountain  and  its  ores  in 
and  prior  to  the  y*»ar  1848,  and  that  to  the  best  of  your 
knowledge  no  willeniite  had  ever  beeti  found  there? 

A.  No,  there  must  be  a  mistake,inasinuch  as  I  might  have, 
said  that  willemite  was  unknown  to  the  miner  at  that  time 
I  did  say,  however,  ti\at  1  had  known  the  Busbacher  Moun- 

2Q  tain  and  its  deposits  in  and  before  the  year  1848,  and  also 
that  this  ore  was  also  known  as  calaniite  silicate. 

S.  Referring  to  some  ore  from  another  locality,  namely, 
Herrenberg — which  yon  designated  as  willemite,  and 
claimed  at  that  time  in  your  conversation  with  said  Heck 
scluir,  to  have  reduced  succjsstully  at  Stolberg,  in  the  years 
1848,  1849  and  1850,  did  you  not  say  that  said  ore  was 
anhydrous,  but  contained  water  of  erystalization  ^ 

A.  I  have  said  that  1  reduced  silicate  of  zinc  ores  from 
Herrenberg  in  two  years,  from   1845   to  1860,  which  oi'es, 

30  according  to  my  opinion,  contained  willemite.  I  did  not 
sav  that  they  contained  water  of  crystalization,  but  that, 
should  a  mixture  of  various  quantities  of  hydrous  silicate 
of  zinc  or  carbonate  respectively,  or  other  minerals,  as  for 
instance,  ealc  spar  be  added  to  the  ore  calcination  or  lose  of 
water,  respectively,  would  be  the  natural  consequences.  I 
also  told  him  that  this  ore  contained  those  properties. 

9.  Did  you  not  also  state  that  witli  the  exception  of  this 
so-called  Herrenberg  willemite,  yon  had  not  reduced  wil- 
lemite separately  as  an  ore  in  your  furnace  practice  ? 

40       -^-   I  have  said  that,  as  a  rule,  I  did  not  reduce  ores  con 
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taiiiing  zinc  silicate  alone,  but  mixed  witli  calcined  carbon- 
ates or  roaste  sulphides. 

10.  Did  you  not  also  state  tiiat  so  far  as  yon  know,  your 
coinj)any  at  Stolberg  iiad  never  imported  any  willcmite  ore 
from  Spain  ? 

A.  I  might  have  said  that  our  company  had  not  imported 
absolutely  pure  willemite  ores  from  Spain,  as  willeinite 
ores  generally  contained  and  were  mixed  with  silicate  of 
zinc  and  carbonate. 

11.  Have  you  any  samples  or  specimens  of  the  ore  de-  jq 
sigtiated  by  you  as  willemite.  that  you  claimed  or  claim  to 
have  successfully  I'educed  in  18-48,  18'49  and  1850.  Did 
you  not  state  to  said  Heckseher  on  the  occasion  above  re- 
ferred to,  that  you  had  not  retained  and  could  not  produce 
any  such  samples  or  specimens  ? 

A.  Samples  or  specimens  of  calamine,  which,  according 
to  my  opinion  contained  willemite,  are  no  longer  at  my  dis- 
posal.    I  did  state  that. 

12.  Is  there  any  record  of  your  furnace    practice   on   so 
called  willemite  ores  in  1848,  1849  and  1850,  now  available,  20 
or  which  could  be  produced  ?      Did  you  not   on    the   occa- 
sion above  referred  to.  say   to    said    Heckseher    that   there 
was  no  Siuch  record  available,  or  which  could  he  produced  { 

A.   Not  that  I  know  ;  yes ;  I  have  said  so. 

13.  Are  there  any  of  your  workmen  now  living,  so  far 
as  you  know,  that  worked  on  so-called  willemite  ores  in 
1848,  1849  and  1850?  Did  you  not  on  the  occasion  above 
referred  to,  say  to  said  Heckseher  that  there  was  no  such 
workman  living  * 

A.  No.     Mr.  Heckseher  has  never  asked  that  question.      30 

14.  VVei'e  you  employed  by  the  Alliance  Company  ? 
Did  you  not  state  to  said  Heckseher  on  the  occasion  above 
referred  to,  that  your  company  at  Stolberg,  purchased  the 
works  and  mines  of  the  Alliance  Company,  after  1850,  and 
nevei'  operated  the  works  thereafter,  and  that  you  were 
never  employed  by  said  Alliance  Company  '. 

A.  No.  The  works  of  the  Alliance  Coinpaii}'  were 
closed  up  about  twenty  or  more  years  ago,  the  mine  "  Bus- 
bacher  Berg"  after  the  same,  had  laid  idle  for  a  number 
of  years,  passed  into  tlie  possession  of  our  company,  it    was  40 
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then  worked  for  a  few  j'ears,  but  is  not  now  in  operation. 
Mr.  Collins  :     Tiiat  is  all  of  the  deposition. 
The  Conrt  :     Ver}'  well,  call  yanr  next  witness. 


FREDERICK    ADOPHUA    TIIUM,   sworn   for  the 
plaintiff. 

10 

Direct  examination  hy  Mr.  R.  H.  McCarter : 

Q.  What  is  your  pi'esent  occupation  ? 

A.  Superintendent  of  the  Copper  &  Nickel  Department 
of  the  Baibach  Smelting  Works,  Newark. 

Q.  You  are  suffering  with  some  throat  trouble,    are   you 
not  { 

A.  Yes,  sir  ;  I  have  a  little  cold. 

Q.  Where  were  you  born  ? 
20       A.  In  Germany,  Oberheiser. 

Q.  What  was  your  education  ? 

A.  Well,  I  have  been  in  the  University  at    Geisen,    and 
at  Clausthal  Academy. 

Q.  Did    you    in    your    studies    pay    any    attention    to 
chemistry  ? 

A.  Sure ;  at  Geisen  I   specially   studied   chemistr}'   and 
mineralogy. 

Q.  After  yon  got  through  with  your  studies   and    were 
graduated,  what  did  you  next  do  ? 
30       A.  Well,  from  Geisen  I  came  to    the    Veille    Montague 
Zinc  Company. 

Q.  What  kind  of  company  wasthat,  a  large  company  ? 

A.  A  large  company  in  Belgium  ;  works  in  Belgium  and 
in  Germiiny. 

Q.  And  how  long  did  you  remain  witii  them? 

A.  About  three  years. 

Q.  What  was  your  duty  tliere? 

A.  Well,  I  was  superintendent,  and  was    under    the    di- 
rector, and  was  next  to  the  director. 
40       Q-   Who  was  the  director? 
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A.   It  was  Mr.  AVitting,  at  the  time. 

Q.  What  year  did  yon  go  to  tlie  works  at  Yeiile  Mon- 
tague ? 

A.  1857. 

Q.   What  kind  of  ores  of  zinc  did  you  use? 

A.  Well,  we  were  working  all  kinds  of  ores ;  Veille 
Montague  has  always  l)een  considered  the  largest  company 
for  zinc  making  in  Europe. 

Q.  And  you  worked  all  kinds  of  ore  ? 

A.  All  kinds  of  ore  which  could  possibly  be  got.  10 

Q.  Did  you  work  any  willemite  there  ? 

A.   Yes  ;  sure. 

Mr.  Parker  :     1  object  to  tliat  question  on    the 
same  ground. 

The  Court :     I  admit  the  question. 

Mr.  Parker  :     We  take  an  exception,  please. 

The  Court :     Take  an  exception.  20 

Q.  What  kind  of  result  or  reduction  did  yon  get? 

A.   Well,  we  considered  willemite  one  of  the  best  ores. 

Q.  Why  was  that  ? 

A.  Because  it  was  working  first  class,  it  wasn't  destroy- 
ing the  retorts  and  wasn't  melting  the  pots,  and  was  lirst 
class  in  every  respect. 

Q.  Wliat  was  calamine  in  tiiose  days  ? 

A.  Always  considered  as  an  anhydrous  silicate,  a  hy- 
drous silicate  and  carbonate.  30 

Q.  Then,  as  I  understand  it,  the  word  calamine  was  a 
generic  term  ? 

A.  Yes. 

Q.  Covering  the  anhydrous,  liydrons  silicates  of  zinc  and 
cariionate  of  zinc  ? 

A.  Yes ;  blende  means  the  sulphide  of  zinc,  and  cala- 
mine means  tlie  silicate.*,  no  matter  how  combined. 

Q.  VVas  there  any  difference  in  tlie  treatment  of  the  h}'- 
drons  and  the  anhydrous  silicate? 

A.   No.  40 
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Q    Wliat  kiiul  of  retorts  were  used  over  tliere    at   Veille 
Montague  ? 

A.  Clay  retorts  ? 

Q.  Belgian  or  Silesinn? 

A.  Belgian  and  Silesian. 

Q.  Of  course,  yon    know    abont    the    use    of   those    two 
kinds  of  retorts  ? 

A.  Yes;  perfectly  well. 

Q.  Has  there  been  from  yonr  knowledge  on   the  subject 
]Q  any  material  change  in  the  style  of  either  the   Belgian    or 
Silesian  since  1840  in  principle? 

A.  Since  1840? 

Q.  1840  ;  so  far  as  your  knowledge  goes? 

A.  1857. 

Q.   Well,  from  your  personal  knowledge — 

A.  There  is  not  much  difference,  only  in  the  size,  that  is 
all. 

Q.  Is  there  any  change  in  principle  ? 

A.  No. 
20       Q-  What  kinds  of  retorts    did   you    use   tiiere  ;  whether 
machine  or  hand  made  ? 

A.  Some  were  made  by  machinery  and  some  were  hand 
made. 

Q.  Those  made  by  machinery  were  what  kind  ? 

A.  The  same  kind,  clay  ;  Belgian,  made  all  by  machinery. 

Q.   By  machinery  you  mean  dng  out  ? 

A.  They  were  bored. 

Q.  Explain  what  you  mean  by  machine  made? 

A.  They  till  a  mold  solid    with  clay,  and  come  with   a 
30  bore  and  boi'e  out,  and  it  is  Hnished  ;  made  200  a  day. 

Q.  The  machine  part  shoved  in  the  bore? 

A.  Yes. 

Q.  That  is  all  it  did  ? 

A.  Yes. 

Q.   Was  it  a  hydraulic  pressure  ? 

A    No. 

Q.    How  long  did  you  remain  in  Veille  Montague  ? 

A.  Not  quite  three  years.     . 

Q.  Then  what  did  you  do  ? 
40       A.I  went  to  Silesia. 
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Q.  And  in  wlint  linsiness  ? 

A.  The  same  work  ;•  I  was  iiispeetor  of  seven  works; 
Tlie  Silesian  Sliai-e  Society  for  Zinc  Mining  &  Rednction. 

Q.  Wiiat  kinds  of  ores  were  niineil  wiiile  yon  weve  tliere 
and  red  need? 

A.  Well,  tiiey  were  only  using  calamine  at  the  time; 
they  liave  now  fonnd  a  mixture  of  carbonate   and   sihcate. 

Mr.  Parker;     1  renew  my  ol)jection. 

The  Court :  It  is  getting  a  long  distance  from 
1848;  this  is  1860.  Now,  I  have  permitted  proof 
with  respect  to  the  working  within  such  time  of 
1848  as  might  tend  to  indicate  that  in  the  view  of 
anybody  learning  from  science  and  knowing 
about  the  art,  they  may  forsee  the  use  of  this  ore, 
and  if  it  was  immediately  used  in  some  way,  some 
proof  that  it  was  then  known.  But,  I  think  you 
are  getting  too  far  off  now. 

Mr.  T.  N.  McCarter:     We  are  showing  that  it   20 
was  used  all  the  way  down. 

Mr.  R.  H.  McCarter:  They  tried  to  confront 
Mr.  Cook  with  a  book  showing  that  in  1861  the 
ore  was  not  used.  We  are  now  trying  to  show 
that  it  was  used.  I  seems  to  me  now,  that  we 
have  the  right  to  show  witii  Mr.  I'ercy  whom 
they  used  to  establish  the  evidence  that  Mr.  Cook 
was  mistaken,  and  that  it  was  in  effect  being  used 
fi-oTM  the  period  of  his  book  was  published,  and  3Q 
had  been  constantly  from  1840. 

The  Court:     That  is  for  another  purpose,  then. 

Mr.  I'arker:  I  object  to  it,  sir.  If  Mr.  Cook 
had  said  he  knew  of  what  was  done  here  it  would 
be  anothei'  thing.  Mr.  Cook  was  asked  as  to 
wliat  was  known  about  zinc  ores,  wiiat  kind  he 
formed  his  opinion  upon;  lie  said  that  Percy  was  a 
standard,  and  he  was  asked  whether  Percy  did  not 
sav  something  else.  40 
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Tlie  Court  :  I  am  not  sure  of  tlie  ability  of 
tlie  Court  to  control  counsel  in  the  use  of  the 
evidence  in  the  line  in  which  the  Coui't  thinks  it  is 
material.  I  tiiink  I  will  i-eject  this  evidence,  and 
with  that  observation  I  will  reject  it  and  give  3'ou 
an  exception,  Mr.  McCarter. 

Mr.  R.  H.  McCarter :     Yes,  sir. 

The  Court :     I  want  it  distinctly  understood  by 

10  counsel   that  they   will   use   that   evidence  in  no 

other  way,  that  is,  as  affecting  Mr.  Cook's  testi" 

mony    and   not   proving  any  fact,  or  tending  to 

prove  it. 

Mr.  R.  H.  McCarter:  You  will  remember  on 
the  other  trial  we  introduced  the  evidence  of  Mr. 
Moebius,  who  was  in  court,  and  showed  that  be- 
tween 1870  and  1880  went  to  Spain  as  agent  fur 
one  of  these  zinc  works,  and  purchased    that  very 

20  ore  known   as  willemite,   and   we  now  propose  to 

make  a  chain  of  evidence  anterior  to  1848  down 
to  the  present  time,  to  sliow  that  constatitly  this 
willemite  ore  has  been  in  constant  use  in  Europe 
by  the  same  process,  and  we  propose  to  follow  the 
evidence  of  Mr.  Thuin  with  the  evidence  of  Mr. 
Moebius.  Now,  the  other  side  have  confronted 
our  witnesses,  and  will  confront  our  witnesses 
with  text  books  written  by  professors,  that  it  was 
not  so,  and  we  propose  to   show  that  the  profes- 

30  sors  were  mistaken,  and  it  was  used  constantly. 

The  Court :  I  admitted  a  great  deal  at  the  last 
trial  that  I  do  not  think  I  shall  admit  on  this 
We  went  over  a  vast  extent  of  evidence  that 
wearied  the  jury  and  confu.«ed  the  Court  to  no 
purpose,  as  I  now  look  at  it.  The  true  purpose 
being  to  show  the  condition  of  opinion  in  1848, 
and  I  will  admit  any  evidence  that  tends  to  show 
that  condition,  and  it  does  not  seem  to  me  that  it 
AQ  is  siiown,  nor  is   there  any   apparent    reason    for 
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iuliiiittirifr  evidence  that  occiiri-ed  so  remote  as  not 
to  indicate  what  wa8  tiie  state  of  tilings  then. 
Now,  if  yon  estahlisii  the  use  of  tliis  ore,  this 
kind  of  ore,  by  processes  antei'ior  to  1848,  down 
to  a  reasonable  length  of  time,  you  have  estab- 
lished your  line  of  attack  or  defence ;  all  after 
that  is  immaterial ;  very  interesting,  periiaps,  but 
not  valuable. 

Mr.  R.  H.  McCarter:  Will  your  Honor  fix  a 
limit  now,  or  a  period  beyond  which  we  must  not 
go- 
Mr.  Griggs:  Will  your  Honor  allow  me  just 
07ie  suggestion.  I  understand  the  claim  of 
the  defendant  to  be  that  by  certain  processes  these 
ores  could  not  be  used,  never  could  be  used,  could 
not  be  used  now,  are  not  used,  could  not  be  used 
without  improved  processes — lime  process.  The 
evidence  that  they  are  using  now,  or  were  usnig  in 
1870,  by  such  process  seems  to  me  to  be  relevant 
to  that  issue. 

The  Court :    Certainly,  as  soon  as  that  developes. 

Mr.  Griggs:     If  that  developes  we  do  not  want 
this  evidence  excluded  on  that  theory. 

The  Court :  Oh,  no,  it  may  be  made  entirely 
pertinent  by  some  such  position  on  the  other  side, 
and  then  it  would  come  in  on  rebuttal,  and  I  think 
that  is  the  way  this  extent  of  evidence  got  in  on  30 
the  last  trial,  if  I  recollect.  When  1  say  I  am 
going  to  exclude  a  good  deal  of  it,  I  only  mean  to 
exclude  it  from  getting  in  prematurely. 

Q.  When  you  went  to  Veille  Montague  and  commenced 
work  in  1857,  was  the  use  of  willemite  a  new  thing? 

A.  No. 

Q.  Did  you  find  that  tiiey  hud  been  working  that  ore 
before  ? 

A.  Well.  I  did  not  take  particular  notice  of  it,  Ijutit  was  4.0 
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a  eoinmim  thing  ut,  tlie  time;  it  was  sent  off  in  sacks  to  our 
works. 

Q.   It  was  a  common  tiling  at  tiie  time  ? 

A.  Yes,  sir. 

Q.  And  tiie  worlcman  there  were  accustomed  to  work  it  ? 

A.  Were  accustomed  to  work  it. 

Q.  Was  the  willemite  that  yon  there  worked  mixed  with 
otiier  ores? 

A.   No;  down  in  our  woi-ks  it  was  just   tlie    part  of    the 
]Q   furnace  the}'  used  for  willemite. 

Q.   How  did  they  grind  it? 

A.  In  rolling  mills. 

Q.   Why? 

A.  Because  it  was  extra  hard. 

Q.  After  it  was  so  ground,  was  there  any  difficulty  in  its 
treatment? 

A.  No. 

Q.  How  did  they  grind  the  other  ores? 

A.  Edge  mills  ;  there  were  aijout  tive  feet  diameter  rolls 
2Q   which  run  alongside  of  ten  feet;  it  is  only  for  soft  stuff. 

Q.  This  anhydrous  silicate  had  to  be  roasted,  I  suppose? 

A.  No. 

Q.  Did  it? 

A.  Certainly  not. 

Q.  I  mean  the  hydrous  silicate? 

A.  The  hydrous  silicate  was  roasted,  of  course. 

Q.   Before  it  was  ti'eated  ? 

A.   Before  it  was  treated,  because  it  is  only  for  enriching 
the  ore,  that  is  all. 
3y       Q.  How  did  you  roast  it  ? 

A.  Roasted  the  same  as  the  carbonate,  in  shaft  furnace. 
All  this  small  stuff  that  came  from  the  works  was  roasted 
in  a  reverbratory  fornace. 

Q.  What  is  tiie  term  for  roasting ;  calcination  ;  is  that 
what  you  call  it? 

A.  Calcination,  yen. 

Q.  Now,  when  you  got  this  calamine  containing  both  the 
carbonate    and   silicioiis   oxides   did  you  do   anything   to 
separate  them  and  to  get  the  willemite  alone  ? 
4Q       A.  No,  sir ;  we  generally  used  the    willemite   for  itself; 
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we  preferrerl  willemite  at  tlie  time,  it  wiis  a  very  fine  ore, 
and  we  used  it  generally  for  the  hottest  part  of  the  furnace. 

Q.   Pure  silicate? 

A.   Yes.     The  bottom,  nearest  tlie  tire. 

Q.  Wliat  kind  of  zinc  did  yon  make  there,  metallic  zinc? 

A.   Metallic  zinc. 

Q.  Did  you  know  of  the  getting  of  this  willemite  for  use 
in  other  places  beside  where  it  was  used  by  you  ? 

A.  Weil,  of  course,  it  was  always  the  Moresnet ;  didn't 
use  anything  else;  at  Moresnet,  the  same  as    Altenberg.  -.(^ 

Q.  Do  you  know  of  any  other  works,  using  the  willemite 
after  it  had  been  separated,    besides  your    works? 

A"  At  Veille  Montague  works  they  used  it,  thi-ee  in  Bel- 
gium, and  tiiree  in  German}'. 

Q.  What  chai-acter  of  zinc  did  you  get  from  this  willemite? 

A.  Very  good  ore  ;  very  good  metal,  of  course. 

Cross-examinalion  bv  Mr.  Parker  : 
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Q.  I  believe  you  went  practically  to  work  in  1857? 

.A.   Yes,  sir. 

Q.  You  knew  the  standai'd  books,  however  ? 

A.  I  beg  pardon  ? 

Q.  You  knew  the  standard  books,  and  had  studied 
chemistry  and  mineralogy  ? 

A.  Certaiidy. 

Q.  Now,  at  that  time  did  not  the  l)Ooks,  up  to  1850,  say 
that  the  silicate  of  zinc  could  not  be  reduced. 

Mr.  R.  H.  McCarter:     We  object. 

A.    Some  of  tliem. 

Mr.  R.  H.  McCarter :     We  object. 

The  Court :     Was  he  asked  tiiat  ? 

Mr.  Parker :     He  is  asked  whether  it  had  been 
used  before  in  tliose  furnaces. 

The  Court :     That  is  a  question  of  fact,  not    an   40 
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opinion  ;  I  do  not  understnnd  tliat  lie  lias  been 
asked  anything  about  books;  I  do  not  think  it  is 
competent. 

Q,  Yon  do  not  know  how  long  willeinite  had  been    used, 
as  you  speak  of  it,  in  the  works  ? 

A.  No,  1  don't  know  how  long. 

Q.  Did  you  hear  there  how  long  they  had    been    doing 
that? 
^.        A.  When  I  came  into  the  company  it  was   there    in    full 
work ;  I  don't  know  how  long  it  was  there. 

Mr.  Griggs  :     That  is  objectionable. 

Q.  Did    you    hear   from  anybody  how  long  it  had  been 
used  ? 

A.  No;  they  were  laughing  at  the  objection  that  it  could 
not  be  used  ;  they  were  using  it  all  the  time. 

Q.  At  that  time  they  were  laughing  at  the  objection  ? 

A.  Yes. 
20       Q.  Then  other  people  did  say  it  could  not  be  used  ? 

A.  It  said  in  some  books,  of  course,  that  this  was  thought 
ridiculous. 

Q.  All  the  students  said  so,  didn't  they  ? 

Mr.  Griggs :     I   objected    to   this  examination 
once. 

The  Court :     Let  it  be  stricken  out. 
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Mr.  Parker:     If   your    Honor  will    allow  me  a 
moment. 

The  (Jourt :     Well,  what  is  it  ? 

Mr.  Parker :     I  will   put  one  or  two  questions 
in  order  to  nnike  it  definite. 

Mr.  Collins  :     Note  an  exception. 

Mr.  Parker:     Yes,  we    note   an   exception.     I 
^Q  wish  to  ask,  also,  whether  the  fact  that  you  were 
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using  willemite  was  known  to  the  scientific  world  ? 

Tlie  Court:     I    don't    know   tliat    he    knows 
anything  about  tiiat. 

Mr.  Parker  :     If   he  don't   know,  I  suppose  he 
will  say  so. 

Q.  Do  you    know  wlietlier  your   use  of   willeinite  was 

know  to  the  scientific  world  ? 

10 

The  Court :     Tliere   is   no  objectton.     Answer 

tiiat. 

Q.  Do  you  know  whether  your  use  of  willeniite  in  those 
works  was  known  to  tlie  scientific  woi'ld  at  that  time  ? 

A.  Well,  I  thould  say  yes,  it  should  ;  of  course  it  is  gen- 
erally the  case,  if  one  writer  writes  a  mistake  they  all  copy 
it. 

Q.   Did  you  publish  an  article  in  1859  ? 

A.  Yes.  20 

Q.  In  the  Mining  and  Smelting  Gazette? 

A.  That  is  tiie  paper. 

tj.  This  is  ill  German,  it  seems? 

A.  Ye.s. 

Mr.  Collins  :     What  was  the  date  ? 

Mr.  Parker:     31st  of  October,  1859. 

Q.  In  that  article  did  you  say  that  "especially  in  recent 
years,  and  not  unjustly,  it  can  be  said  that  especially  in  the 
manufacture  of  the  Altenberg  Company,  the  processes  of 
zinc  manufacture  have  undergone  many  kinds  of  improve- 
ments"'— wait  a  moment  "  have  undergone — ''  scratch^ont 
from  the  word  undergone — 

Mr.  R.  II.  McCarter:     Suppose  you  start  again 
and  tell  us  what  page  you  read  from  ? 

Mr.  Parker  :      Vol.  44,  ISth  year,  31st  of  Octo- 
ber, 1850.  40 
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Q.  "  Especially  in  recent  years,  and  not  unreasonnbly,  it 
can  be  said  cliiefiy  in  the  works  of  Veille  Montagne— " 

Mr.  T.  N.  MeCarter:  One  moment.  Mr.  Par- 
ker, we  object  to  tliis. 

The  Conrt ;  If  tiiis  tends  to  contradict  him,  1 
suppose  the  proper  way  is  to  ask  him  if  he  wrote 
in  that  article  a  certain  thing,  but  it  must  be  some- 
thing that  tends  to  contradict  him. 

Mr.  Parker:     Certainly. 

The  Conrt :  Can't  yon  come  down  to  the  point 
that  is  important  in  the  case;  something  that 
tends  to  contradict  iiis  testimony  ? 

Mr.  Parker:  How  can  I  say  anything  except 
that  I  am  reading  the  only  sentence  ;  there  is  only 
one  sentence  here,  and  I  am  reading  that  sentence. 

The  Court :  Take  the  book  away  from  the  wit- 
ness and  translate  it,  and  then  hand  the  book  back 
to  him  and  ask  him  if  he  wrote  that  1 

Q.  Did  you,  in  that  article  say,  "  especially  in  recent 
years  it  cannot  be  unjustly  claimed  that  ciiiefly  in  the  works 
of  the  Altenberg  Company,  zinc  processes  in  many  ways 
have  undergone,  perhaps  not  universal  changes,  but  veiy 
important  improvements"  ? 
o,,       A.  Yes,  that  is  correct. 

Q.  Now,  how  does  the  rest  of  that  sentence  proceed,  sir  ? 

Mr.  MeCarter:  I  object  to  that.  That  does 
not  contradict  him  in   any  way. 

Mr.  Parker  :  I  have  not  tinished  my  transla- 
tion. 

The  Court :     Proceed,  gentlemen. 

40       Q.  How  does  that  sentence  proceed  ? 
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T!ie  Court :     No.     iMf.  Parker,  will   yon  go  on 
witli  your  translation  ? 

Q.  Now,  sir,  does  that  proceed  to  say,  the  same  sentence, 
"and  it  ciiniiot  be  denied  that  for  tiie  present  standpoint  of 
tiiat  nianiitactnre  the  condition  of  affairs  in  that  society 
must  be  taken  as  the  model  "  ? 

A.  Yes,  of  course  it  must  be  the  mode! ;  that  was  the 
model  Veiile  Montague,  because  siiesia  they  were  not  so 
perfect  works.  -„ 

Q.  Did  that  society  object  to  your  publishing  their 
methods  ? 

Mr.  R.  H.  McCarter  :     We  object. 

The  Court :     Excluded. 

Mr.  Parker :     We  pray  an  exception. 

Tiie  Court :     Take  an  exception. 

Q.  Did  they  not  claim  that  their  modes  of  mamifactur-  ^ 
ing  willemite  were  their  own  secret  processes. 

Mr.  T.  N.  McCarter :     We  object  to  that. 

Tiie  Court :     Also  excluded. 

Mr.  Parker:     We  pray  an  exception. 

The  Court :     Take  an  exception. 

Q.  Do  you  know  how  long  the  rollers  that  were  used  30 
witli  willemite,  had  been  in  those  works — how  old  the  ma- 
chines were  ? 

A.  No.  I  can't  remember  that. 

Q.   Did  they  look  new  or  old  ? 

A.  Oh,  they  looked  old,  if  tiiey  are  used. 

Q.  At  all.  Would  the  willemite  have  been  crushed  with 
the  edge  crushers  that  you  speak  of? 

A.   It  was  crushed  b}'  the  rollers,  as  I  said. 

Q.  P>ut  not  by  the  edge  crushers  used  for  the  softer  ma- 
terial ?  4.Q 
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A.  Not  by  tlie  edge. 

Q.  Did  tlie  liydrosilieate  by  roasting  become  soft? 

A.   Yes,  it  got  soft  by  tliat. 

Q.  All  tlirougli  its  substance,  did  it  not? 

A.  Weil,  it  got  soft,  friable,  easy  to  be  ground. 

Q.  Just  as  limestone  becomes  lime  ? 

A.  Yes;  not  exactly  like  lime. 

Q.  Is  it  not  a  cliange,  practically,  in  its  composition,  by 
expelling  tlie  water? 
]Q       A.  I>y  water,  expelling  it,  decomposed. 

Q.  Leaves  it  in  powder? 

A.  Not  quite  powder. 

Q.  But  tlie  willemite  i-emains  liai-der? 

A.   Hemains  harder,  yes. 

Q.  Did  you  consider  everything  that  lemained  hard   in 
the  ores  to  be  willemite? 

A.  Well,  of  course,  quartz  or  feldspar. 

Q.   Had  yon  ever  seen  franklinite  ore,  those  mixed  ores 
from  Mine  Hill  ? 
20       A.  Not  befoie  I  came  liere  ;  I  saw  tliem  here. 

Q.  Had  you  used  tiiem  up  there  in  1857  ? 

A.  No,  not  in  Germany. 

Q.  This  willemite,  did  you  have  it  analyzed,  that  you  had 
there — your  willemite,  did  you  ever  have  it  analyzed? 

A.   1  did  not  analyze  it  myself,  but  I  saw  analysis. 

Q.  What  was  the  composition? 

A.  It  was  always  rich  ore. 

Q.  What  was  its  composition  ? 

A.  Silicate  of  zinc,  oxide  of  zinc,  manganese. 
30       Q.  Nothing  else,  only  a  trace  of  manganese? 

A.  These  was  some  iron. 

Q.  How  much  ? 

A.  1  don't  know,  one  per  cent.,  I  suppose. 

Q.  As  much  as  one  per  cent ;  how  much  manganese  ? 

A.   I  can't  say  how  much. 

Q.  I    am    not   speaking   of   the  hydrate    silicate;  I  am 
speaking  of  the  willemite  itself. 

A.   Pure  willemite  would  be  white,  but  it  wasn't  white, 
it    was    reddish;  all    the  willemite   we   used    was  reddish, 
40  brown. 
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Q.  Yon  did  not  woi-k  ores  like  tliose  from  tliis  liill,  tlieii, 
ill  Germany  ? 

A.  Didn't  use  tiiis  ore  liere — tiiis  green  ore. 

Q.  (A  specimen  siiown  witness,  marked  Tlium  2.)  Do 
yon  know  vvliat  tiiat  is? 

A.  Tliat  looks  like  willeniite  :  it  is  lianl  eiionj^li  for  wil- 
lemite.     (Witness  tests  sample  with  knife.) 

Q.  Have  you  any  correction  to  make  ? 

A.  I  don't  know,  it  miu;lit  be  willemite,  it  looks  like  it. 

Q.  And  Thnm  No.  7? 

A.  Tliat  is  softer ;  that  might  he  hydrous  silicate. 

Q.  And  Thum  7  ? 

A.  It  is  very  difficult  to  say  from  the  looks,  such  ore ; 
tliey  look  all  like  silicates. 

Q    But  are  they  willemite  or  hydrous  silicates? 

A.  The  first,  I  think,  was  willemite,  hut  the  last  two  not ; 
it  seems  now — I  don't  know — they  are  a  mi.\tnre,  anyhow. 

Q.  Any  carbonate.'!  there  ? 

A.  I  don't  think  there  is  carbonate. 

Q.  In  Thum  4? 

A.  This  looks  like  carbonate  ;  that  is  carbonate. 

Q.  Was  there  much  manganese  in  your  willemite? 

A.   Not  much,  I  think. 

Q.  Was  there  4,  5  or  fi  percent,  of  oxide  of  manganese 
—anything  like  that? 

A.  Hardly  that. 

Q.  Would  manganese  have  a  good  effect  upon  retorts,  or 
bad  ? 

Mr.  R.  II.  McCarter:     That  is  objected  to.  30 

The  Court  :  As  I  i-ecall  it,  he  said  it  worked 
it  very  well,  and  did  not  injure  the  retorts,  and  iu 
that  view  the  question  is  competent. 

Q.  Would  the  ])resence  of  any  considerable  amount  of 
manganese  have  any  effect  upon  the  retorts  ? 

A.  It  would  not  be  good  for  the  retorts,  there  is  no 
doubt  about  it. 

(I.   Whyf  40 
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A.  It  general!}'  combines,  and  make  liqniJ  slags. 

Q.  And  wliiit  does  that  do  to  the  retort  ? 

A.  It  attacks  tlie  retorts,  of  course. 

Q.  Euts  lioles  in  them,  you  mean  ? 

A.  If  iron  is  formed,  spuigle  iron,  if  it  gets  mneh  iron 
with  it. 

Q.  Then  what  ? 

A.  Metallic  iron,  and  that  would  go  through  the  retorts 
easily. 

Mr.  Collins:     We   will    have    these   specimens 
marked  for  identification  with  tiie  same  numbers. 

Q.  Did  you  ever  meet  manganese  in  the  ores  which  you 
treated  over  there? 

A.  Plenty. 

Q.  And   wliat  did  you  do  ? 

A.  We  always  used  the  ores,  we  never  rejected  them, 
tliey  might  contain  as  much  as  they  like. 

Q.  Did  you  ever  work  ore  containing  eight  per  cent,  of 
oxide  of  manganese,  silicate  ore  nnd  twenty-seven  percent, 
oxide  of  iron  ? 

A.  Sucli  ore  I  see,  it  can  he  worked,  but  not  alone. 

Q.  What  did  you  do  ? 

A.  It  must  be  mixed  with  I'icher  ores. 

Q.  I  un<lerstood  yon  to  say  when  yon  met  any  manga- 
nese you  did  not  reject  any  ore  because  it  had  manganese 
in  it  ? 

A.  No,  sir;  because  they  are  alwa^'s  hard  up  for  ores  in 
Europe. 

Q.  So  they  used  it  ? 

A.  They  used  ores — not  much  manganese — the  question 
was.  how  much  zinc  was  in  it? 

A.  Assuming  tiiat  an  ore  contained  tifty-five  per  cent,  of 
metallic  zinc,  and  an  average  of  six  per  cent,  of  oxide  of 
manganese,  and  twenty-seven  per  cent,  silicate,  would  such 
an  ore  have  been  rejected  by  you  ? 

Objected  to. 

40        A.  Oh,  no  ;  certainly  not. 
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Mr.  Collins  :  Don't  answer  yet  ;  we  obiect  to 
that. 

The  Court :     State  the  ohjectioii  ? 

Mr.  I'arker  :  The  objection  is,  he  was  not  asked 
by  the  plaintiff's  counsel  whether  our  ores  could 
liave  been  worked  in  1848  ;  he  was  simply  asked 
simple  facts;  when  we  came  to  cross-examination, 
and  began  to  ask  whether  he  had  studied  books, 
&c.,  to  lind  out,  they  took  that  objection  in- 
stantly and  said  we  could  not  go  into  those  books 
at  ali  to  find  out  what  was  said.  Now,  they  go 
and  ask  him  suppositious  questions;  whether  cer- 
tain ores  could  have  been  worked,  or  could  not 
liave  been  worked. 

Tlie  Court :  I  do  not  understand  that  this  is  di- 
rected to  get  his  scientific  opinion  derived  from 
works,  but  from  his  knowledge  of  the  ores  and  how 
they  were  worked,  under  the  cross-examination  as 
to  the  presence  and  effect  of  manganese.  I  think 
it  is  admissible. 

Ml'.  Parker:     We  pray  an  exception. 

The  (Jourt :     Take  an  exception. 

Q.  I  refer  you  to  the  same  article  that  Mr.  Parker  re- 
ferred to  this  publication  of  vours  in  1859,  this  niajrazine 
to  a  subsequent  page,  page  425  ( 

Mr.  Parker:  Is  it  on  the  same  subject,  of  man- 
ifold changes? 

Mr.  K.  H.  McCarter:  It  is  on  the  subject  of 
tiie  \ise  of  wiUemite  at  that  time. 

Mr.  Collins;     That  would  not  be  re-direct. 

The  Court :  1  do  not  understand  that  it  would 
be  redirect,  and    I  do  not   understand    that    there   40 
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was  ;iii3'tliing  on  tlie  cross-exumiiiation  in  wliicli 
lie  said  there  were  some  practical  changes. 

Mr.  R.  II.  McCarter:  Reference  has  been 
made  to  that  paper,  and  intimation  given  that  this 
was  a  secret  process  confined  to  the  Veille  Mon- 
tagne  works. 

The  Court:     Counsel  carefully  refrained   from 
asking  whether  it  was  a  secret  process.     He  asked 
*"  questions  as  to  wiietlier  they  treated  it  as  a  secret 

process,  not  whether  it  actually  was. 

Mr.  R.  H.  McCarter :  I  now  propose  to  show 
by  this  witness,  by  referring  to  the  identical 
article  Mr.  Parker  confronted  him  with,  that  the 
use  of  this  very  willemite  was  not  adverted  to,  but 
specially  mentioned  in  an  article  in  a  magizine 
and  published  broadcast. 

20  The  Court:  If  it  related  to  the  process  that  had 

been  in  continuous  operation  while  he  was  there, 
it  is  admissible,  but  if  it  relates  to  the  new  process, 
why,   tlien  it  is  not. 

Mr.  R.  H.  McCarter  :  I  am  informed  that  the 
translation  which  Mr.  Parker  gave  was  not  cor- 
rect ;  that  it  meant  unimportant  changes ;  but  the 
article  does  not  say  anything  about  changes,  but 
speaks  of  processes,  of  the  use  of  this  willemite, 
30  how  favorable  it  is  for  use,  and  I  propose  to  have 

him  say  whether  the  identical  article  that  he  was 
referred  to  by  Mr.  Parker,  contains  a  reference  to 
the  use  at  Veille  Montague  of  this  very  willemite, 
and  whether  the  article  was  published,  and 
whether  it  did  not  give  a  favorable  impression  of 
this  willemite  ore  ? 

The  Court :     Suppose  you  just  put  the  transla- 
tion in  a  question,  whether  the   article  contained 
^0  so  and  so. 


497 

Q.  Was  it  tine  that  a  "  A  very  favorable  reduction  re- 
sults from  the  vvillemite  occurring  in  the  Altenberg  works, 
which,  on  account  of  its  high  content  of  metal,  and  its 
siiicious  condition,  does  not  affect  the  distilling  vessels.  It 
is  separated,  as  mentioned,  at  Altenberg,  from  the  other 
calamine,  which  separation  is  greatly  facilitated  by  the 
calcination,  as  it  remains  unchanged  in  the  fire.  On 
account  of  its  hardness,  it  must  be  ground  in  special 
grinding  devices,  while  such  is  not  the  case  with  other 
calamine,  the  grinding  of  wliich  can  be  done  in  Chilian  jq 
mills." 

The  Court :  You  ask  him  if  that  is  also  in  the 
article  ? 

Mr  R.  H.  McCarter :  Yes,  sir.  It  refers 
not  only  to  the  question  of  reduction,  but  also  to 
the  effect  on  the  distilling  vessel  which  Mr.  Parker 
referred  to. 

Mr.  Parker :     The   only   objection    is  that  we  20 
have  already  stated  in  1857  or  1858  calamine  had 
begun  to  be  used  in  the  United  States ;  we  have 
admitted  it  was  used  in  1859  and  1860;    here   is 
an  article  which  publishes  that  fact. 

The  Court:  I  will  admit  the  evidence.  Take 
an  exception. 

Mr.  Parker:     We  take  an  exception. 

30 
The   Court:      Does  your   article   contain    the 

statement  Mr.  McCarter  read  ? 
The  Witness:     Exactly. 

Q.  What  is  the  paper  in  which  that  article  is  contained, 
what  is  the  magazine  ? 

A.  fcrazette  for  Mining  &  Smelting,  Mineralogy  & 
Geology.     From  B.  Kerl. 

40 
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Re  cross  examination  : 

Q.  I  renew  the  question,  witli  tlie  Court's  permission, 
whetiier  the  publication  of  tiiat  article  was  not  objected  to 
by- 

Objected  to. 

The  Court ;     I  rule  as  I    did  before.     Take  an 
exception. 

10  Mr.  Parker:     We  take  an  exceptiuii. 

Q.  Do  you  state  in  tliat  article  whether  tliis  statement 
that  you  make  as  to  willemite  is  in  accordance  with  the 
general  views  of  the  scientific  world,  or  was  a  new  thing? 

A.  This  article  ? 

Q.  Yos  ;  what  you  say  about  willemite,  wasn't  that  in 
contradiction  ? 

A.  It  was  in  contradiction  of  some  of  the  papers ;  Pro- 
fessor Kerl,  who  was  the  editor,  asked  me  to  get  these 
20  things  corrected. 

Q.  lie  wanted  you  to  correct  what  there  was  wrong  in 
the  previous  publications  ? 

A.  Some  of  the  books,  about  this  willemite,  particularly. 

Q.  Tiiat  said  tiiis  willemite  could  not  be  used? 

A.  Yes. 

Q.   Was  Hartmann  tiie  editor  of  that  newspaper,  or  Kerl  ? 

A.  Kerl. 

Q.  Had  Hartmann  been  the  editor? 

A.  He  had  a  book,  a  paper  like  this,  a  competition 
30 


BERNARD  MOEBIUS,  sworn  for  the  plaintiff. 

Direct-examination  by  Mr.  R.  H.  McCarter  : 

Q.   Mr.  Moebius,  what  is  your  age  ? 
40       A.   Forty-four  years. 
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Q.  And  your  present  business? 
A.  Metallurgist;  electric  metallurgist,  si)ecial!y. 
Q.  Where  do  you  reside? 
A.  I  reside  now  in  New  York  city. 
Q.   Where  were  you  bom  ? 
A.  I  was  born  in  Germany. 
Q.   What  education  had  you  there? 

A.  1  graduated  from  the  City  College  at  Leipsig,  and 
later  went  to  the  University  of  Leipsig  and  studied 
chemistry  and  mineralogy.  10 

Q.   Where  you  ever  at  Stolberg? 
A.  Yes,  sir  ;  my  first  position. 
Q.  In  what  capacity  ? 
A.  As  a  chemist. 

Q.  What  were  the  works  at  Stolberg  where  you  were 
chemist  ? 

A.  Works  for  the  production  of  zinc  and  lead  especially. 
Q.  Who  was  the  director  of  the  Stolberg  works   when 
you  were  there  ? 

A.  Alexander  Orgler.  20 

Q.  The  same  iMr.  Orgler  whose  testimony  was  I'ead  this 
morning? 

A.  The  same  man. 

Q.  When  were  you  at  Stolberg,  employed  as  a  chemist? 
A.   From  the  year  1875  to  1S78. 
Q.  Wliat  were  your  duties  as  chemist? 
A.  As  chemist  I  had  to  assay  all  the  ores  bought   by  the 
Stolbei'g  company  and  reduced  at  the  works. 

Q.  Was  willemite  i>re  in  use  at  Stolberg  at  that  time? 

30 
Mr.  Parker  :     Olijected  to  as  too  late,  sir. 

The  Court  :  Thi.s  question  seems  to  be  directed 
rather  to  the  determination  of  the  constituents  of 
the  ore  rather  tlian  the    process   of   manufacture. 

Mr.  Parker:  The  question  was  whether 
willemite  was  in  use  at  Stolberg  at  that  time  ? 

The  Coni't :  The  witness  said  he  liad  to  assay 
all  the  ores  that  were  bought  and    used    by   that  40 
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company;  if  you  want  to  get  at  tlie   constituents 
of  tlie  willeniite,  I  tliink  you  can  do  so. 

Q.  Was  tlie  ore  known  as  willeniite  or  silicious  oxide  of 
zinc — 

Mr.  Collins  :     One  moment. 

A.  We  had  all  kinds  of  ore,    we  liad  carbonate  of  zinc, 
^^   we  had  hydrous  silicate  of  zinc,  we  had   anhydrous  silicate 
of  zinc,  and  at  my  time  mostly  blende. 
Q.   By  blende  you  mean  sulphuret  ? 
A.  Sulphides. 
Q.  Of  zinc? 
A.  Yes,  sir. 

Q.  By  means  of  your  analysis  you  became  familiar,  then, 
with  the  anhydrous  silicate  of  zinc— in  that  way? 
A.  Yes,  sir. 

■Q.  Your  education   had  made  you  acquainted  with  the 
OQ  literature  bearing  on  the  subject,  too? 
A.  Yes,  sir. 

Q.  While  you  were  there,  and  previously  and  subsequent- 
ly, did  you  familiarize  yourself  with  the  processes,  or  pro- 
cess, used  in  the  manufacture  of  zine  from  those  ores? 

A.  Oh,  certainly  ;  I  could  not  help  it ;  I  had  to  get  ac- 
quainted with  it. 

Q.  After  you  remained  there  as  chemist  fi'om  1875  to 
1878,  what  did  you  do  ? 

A.  The  company  sent  me  to  Spain  ;  the  company  had  an 
30   agency  in  Spain,  and  I  was  sent  there  to  Spain  as  a  chemist 
and  to  attend  to  the  purchasing  department. 
Q.  Did  j'ou  go  to  Spain? 
A.  I  did. 

Q.  How  long  did  you  remain  there  ? 
A.  I  remained  in  Spain  three  yeai-s. 
Q.   Did  you  purchase  ores  there  ? 
A.  Well,  that  means  the  agency  bought  ores. 
Q.  I  mean  for  the  company  ? 
A.  For  the  company  ;  yes,  sir. 
40       Q-  What  kind  of  ores  were  purchased  ? 
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A.  Well,  mostly  calamine. 

Q.  Consisting  of — 

A.  'Consisting  of  carbonates  and  silicates,  both. 

Q.  You  found  them  both  in  the  forms  of  carbonate  and 
silicate  in  Spain  ? 

A.  Yes,  sir;  frequently  mixed. 

Q.  Hydrous  and  anhydrous? 

A.  Both  hydrous  and  anhydrous,  too. 

Q.  How  were  the  ores  wliich  you  purchased  in  Spain 
shipped  to  the  works  at  Stolberg  ?  jq 

A.  It  was  shipped  by  steamer  to  Antwerp,  and  from 
Antwerp  by  rail  to  Stolberg. 

Q.  Were  they  shipped  mixed,  togetiier,  or  separate? 

A.  They  were  shipped  together. 

Q.  So  that  the  carbonates  in  that  way  became  mixed 
with  the  silicate? 

A.  Yes. 

Mr.  Parker:     He  did  not  say  that. 

Q.  Did  they  in  fact  ?  ^^ 

A.  They  were  mixed  ;  we  did  not  keep  the  silicates  sep- 
arate. 

Ml'.  Parker  :  I  renew  my  objection  to  the  line 
of  examination  as  too  late ;  I  don't  see  what  it  has 
to  do  with  it. 

The  Court :  The  Court  indicated  for  what  pur- 
pose it  would  be  admitted. 

30 

Q.  Are  you  able  to  state  from  your  knowledge  upon  the 

subject,  whether   in    1848  the  silicate  of   zinc  was  an  ore 
worth  mining  for  zinc? 

Mr.  Parker :  We  object.  The  same  objection 
to  these  foreign  ores. 

The  Court:  1  will  admit  the  question.  Take 
an  exception. 

Mr.  Parker:     We  except.  4q 
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Q.  From  your  reading  and  knowledge  and  learning  on 
the  subject,  liave  you  an  opinion  as  to  whetlier  in  1848  sili- 
cate of  zinc  was  reasonably  fit  to  be  mined  for  zinc  ? 

A.  Yes,  sir;  I  have  an  opinion  that  it  was. 

Q.  Give  youi'  reasons  ? 

A.  It  is  my  own  experience,  and  then  I  traveled  all  over 

Belgium,  Germany,  Austria  and  England,  and   spoke  to  all 

prominent  metallurgists  and  managers  of  these  zinc  works, 

and  1  could  not  find  a  single  one  who  had   the  opinion  that 

■jQ  silicate  of  zinc  could  not  be  worked. 

Q.  Yes? 

A.  And  tiien  I  made  a  study  of  books  prior  to — publica- 
tions prior  to  lSi8,  and  I  found  that  all  those  books  con- 
firmed my  opinion  that  silicate  of  zinc  was  used  for  making 
spelter  prior  to  1848. 

Mr.  Parker:  I  move  to  strike  out  so  much  of 
the  answer  as  refers  to  conversations  with  parties 
wiio  ougiit  to  be  produced. 
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The  Court :  lie  gave  that  as  a  reason  for  his 
opinion.  • 

Mr.  Parker :     Yes. 

The  Court :  That  is  the  only  way  in  which  it 
now  stands  before  the  Court  and  jury,  and  I  think 
it  can  stand  for  that  purpose. 

Mr.  Parker :     Very  well,  sir. 


Q.  What  authorities  have  you  in  mind,  tliat  you  just 
referred  to? 

A.  Prior  to  1848  I  mention  Martmann.  I  mention  Mon- 
lieim  and  Breitliaupt,  and  Kurr  and  llollender.  llollendei- 
is  one  of  the  oldest  zinc  men. 

Q.   How  early  do  these  authorities  go  back  to  ? 

A.  Hollender  published  a  description  of  zinc  processes 
as  earlv  as  in  the  year  1824. 

Q.  And  tiie  others? 
40       A.  Kurr,  he  gave    descriptions  of  minerals,  or  the  tech- 
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nical  nse  of  minerals,  in  tlie  year  1830. 

Q.  And  Monlieim  ! 

A.   He  published  an  article  in  the  year  IS-tS. 

Q.  And  Hartinanii  ? 

A.   lie  published  a  book  in  the  year  1848. 

Q.  And  Breithaupt  ? 

A.   He  wrote  his  book  in   1S47. 

Q.  Do  you  know  whether  there    was   any    difference    in 
price  between  the  silicates  and  carbonates  of  zinc  ? 

A.  We  did  not  make  any. 

Mr.  Collins:     When,  in  1875? 

The  Witness:  No  ;  when  I  was  in  Spain,  and 
when  I  was  in  there  was  no  difference 

in  price  made. 

Mr.  T.  N.  McCarter  :  The  Court  will,  perhaps, 
permit  me  one  observation — it  is  perhaps,  what  I 
have  said  before,  and  that  is,  if  we  show  that  in 
fact  the  silicate  of  zinc  was  in  use  as  an  ore  of 
zinc  in  1848,  and  we  show  that  such  use  was  con- 
tinued down  from  that  time  until  the  present  time 
by  substantially  the  same  process,  it  will  tend  to 
eorioborate  and  confirm  the  idea  which  will  be 
drawn  from  subsequent  practice  as  fortifying  the 
opinion  uf  what  the  previous  practice  was.  In 
other  words,  we  propose  to  show,  as  I  think  I 
mentioned  tlijs  morning,  the  use  then  had  in 
1848  of  this  ore  of  zinc  was  not  oidy  in  use  then, 
but  was  continued  from  that  time  down  to  the 
present  time. 
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The  Court :  I  do  not  change  my  view.  I  think 
that  the  case  is  within  the  discretion  of  the  Court. 
I  do  not  thiidv  there  is  sufficient  reason  to  admit 
evidence  of  the  continued  use  of  the  processes  af- 
ter a  period  within  a  reasonable  distance  of  the 
period  at  which  our  examination  must  be  directed, 
.ind  when  you  get  beyond  twelve  years — I  believe 
that  is  about  the  limit  I   have    ti.\ed    now — it    be-  40 
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conies  of  so  little  value,  tliat  I  think   it  a   proper 
exercise  of  discretion  at  least,  to  exclude  it. 

Mr.  McCarter:     Your  Honor  will  allow  ns   an 
exception  ? 

The  Court :     Yes. 

To  whicli  ruling  the  plaintiffs  coun- 
sel prays  an  Exception,  and  tliat  liis  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

lar,   J.  MAGIE, 

/.  5.  C. 


Mr.  R.  H.  McCarter :  In  order  to  get  the  mat- 
ter clearly  upon  the  record,  I  will  state  our  posi- 
tion. We  offer  to  prove  by  this  witness  that 
while  he  had  practical  experience  in  the  mining 
and  use  of  the  silicate  ores,  no  difference  in  price 
was  had,  either  for  a  carbonate  or  silicate.  That, 
I  understand,  is  overruled. 

Tlie  Court :     His  experience  beginning  in  1875  ? 

Mr.  McCarter :     Yes,  sir. 

The  Court :     Yes ;  I  overrule  that. 

Mr.  McCarter  :     We  pray  an  exception. 

To  -Bsrhich  ruling  the  plaintiffs  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingy 

TflT.   J.   MAGIE, 

/.  6'.  C. 
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Q.  What  kind  of  furnaces  were  nsed  at  Stolberg? 

A.  The  Silecian  furnace,  Silecian  muffles  and  retorts. 

Q.  They  are  called  indiscriminately  muffles  or  retorts? 

A.  Muffles  or  retorts. 

Q.  Can  you  tell  us  whether  there  lias  been  any  material 
cliange  in  the  character  of  the  Silecian  or  Belgian  retorts, 
that  were  used  for  making  spelter  in  Europe,  from  1840 
down  to  the  present  time? 

A.  Well,  in  Stolberg,  there  was  in  use  always  Silecian  re- 
torts, and  I  don't  know    of    any    ciiange,    to    some    extent,   jq 
made  since  this  time. 

Q.  No !  Assuming  an  ore  to  be  composed  of  in  the 
neighborhood  of  fifty  per  cent,  of  frankliniie,  thirty  per 
cmt.  of  silicate,  and  various  other  minerals  in  small 
amounts,  the  balance  being  made  up  of  various  other 
minerals  of  small  amounts,  and  that  the  franklinite  in  the 
ore  is  removed  I)}'  magnetic  processes  or  other  processes,  in 
your  judgment,  would  there  be  any  difficulty,  or  would 
there  be  anj'  difficulty  in  1848,  in  making  spelter  from  such 
an  ore  ?  20 

Mr.  Parker  :  Objected  to  for  want  of  experi- 
ence showing  in  actual  metallurgy,  and  want  of 
trial,  and  generally. 

The  Court :  I  admit  the  question.  Take  an 
exception. 

Q.   Do  you  understand  the  question  ? 

A.  Yes,  sir ;  I  do. 

Q.  It  was  somewhat  interrupted  ? 

A.  Well,  1  believe  in  that  case,  the  resulting  product 
would  be  a  very  desirable  ore. 

Q.  What  do  mean  by  resulting  products  would  be 
a  very  valuable  ore  ? 

A.  Well,  the  mixture  of  fraidclinite  and  silicate,  after 
the  franklinite  is  separated  out  of  it,  then  the  remaining 
ore  would  be  a  desirable  ore. 

Q.  It  would  be  a  desirable  ore  for  what  purpose  ? 

A.   For  the  making  of  spelter.  ^q 
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Q.  That  is  it.  And  would  tiiat  have  been  so  in  18-48,  in 
3'our  judojment  ? 

A.   In  my  judgment  it  would. 
Q.  Yes.     I  tiiink  that  is  ail. 

Cross-examination  by  Mr.  Parker  : 

Q.  Mr.  Moebius,  your  practical  experience  with  zinc  be- 
gan in  the  year  1872,  did  it  not  ? 
jQ       A.  In  1872,  no;  in  1875. 

Q.  1875? 

A.  1875. 

Q.  I  understand  you  are  forty-four  ;  you  were  born  about 
1850  ? 

A.  1851. 

Q.  Born  in  1851.  Your  business  now  is  almost  entirely 
with  electricity  ? 

A.  Electro  metallurgy. 

Q.  In  this  experience  of  yours  as  a  chemist,  you  had    no 
OQ  actual  charge  of  the  furnaces  ? 

A.  No,  I  had  not. 

Q.   Your  work  was  in  thelaboi'atory  ? 

A.  Yes,  sir. 

Q.  Tliat  is  to  say,  by  laboratory,  1  mean  you  were  mak- 
ing chemical  experiments — find  it  out  what  there  was  in 
the  various  ores  that  went  into  these  works? 

A.  Exactly. 

Q.   And  your  knowledge  of  furnaces   it  just  wliat  yon 
happen  to  see  wiiile  you  were  there  in    passing  through  the 
30   works? 

A.  I  spent  a  good  deal  of  my  time,  when  I  had  nothing 
to  do — I  spent  the  time  in  the  zinc  works. 

Q.  You  mentioned — let  me  see — you  mentioned  Hol- 
lander, 1824;  I  wish  you  would  give  me  the  title  of  the 
book  ;  I  never  heard  of  it? 

A.  The  title  of  tiie  book  is  "'  Description  of  Zinc  Pi'o- 
cesses." 

Q.  Where  published,  and  when — where  published? 

A.  Published  in  Leipsig. 
40       Q.   Mr.  Ilartmann — no,  Kurl,  1836,  is  the  next.  What  is 
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t.lio  (loscfiptioii  of  tlie  hook — what  is  it? 

A.  Wiiich  hook  ? 

Q.  Kuil,  of  1836  ? 

A.  Kurl — you  mean  Knrr? 

Q.  I  do. 

A.  K-n-r  r. 

Q.  Wiiat  is  the  book  ? 

A.  Tlie  title  is  "Economical  and  Technical  Minei'alogy." 

Q.  And  Hartmaim — where  was  that  published? 

A.  Publisiied   in    Leipsig,   also — oh,   no,  Kurr   was   in  ^^ 
Leipsig. 

Q.  That  is  what  1  asked  you  ;  and  Hartmann — what  is 
the  title  of  Hartmann's  book  ? 

A.  Hartmann's  book  is,  "  Lexicon  of  Mining  Metallurgy 
and  Salt  Working." 

Q.  And  Breithaupt's  book  ? 

A.  Breithaupt's  is  a  mineralogy. 

Q.  Pure  and  simple,  is  it  not? 

A.  Yes,  sir. 

Q.  Monheim  has  an  article  of  1848?  „„ 

A.    1  OS,  sir. 

Q.  In  wliat  paper  ? 

A.  In  tiie  Journal  of  tlie  Society — of  the  Natural  His- 
tory Society  of  Rhineland. 

Q.  The  Natural  History  Society  of  Khineland  or  Renish 
Prussia  ? 

A.  Yes,  sir. 

Q.  Had  you   ever   heard  of  that  last  journal   when  you 
came  here  to  the  last  trial  first? 

Mr.  K.  H.  McCarter  :     Objected  to.  30 

Q.   Has  the  jouniril   a  large  circulation,  to  your  knowl- 
edge? 

The  Court  :     There  is  an  objection. 

Mr.  Parker:     I  put  the  question   in    tiie  other 
form,  so  as  to  meet  it. 

Mr.  R.  H.  McCartei':     That  is  a  different  ques- 
ti..>n.  40 
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Q.  Is  it  a  journal  of  large  circulation  ? 

A.  At  the  time  it  was  published,  it  had  a  large  circula 
tion  ;  it  has  ceased  to  exist. 

Q.  Is  it  in  any  of  the  libraries  on  this  side  of  the  water? 

A.  Oh,  yes. 

Q.  It  is? 

A.  Yes. 

Q.  Are  these  all  the  books  that  you  have  read  on  the 
subject  ? 
jQ       A.  As   I  said   before,  I  made  a  specialty  to  study  those 
books  prior  to  1848. 

Q.  Well,  specially,  did  you  study — 

Mr.  Griggs :     One  moment.     I  don't  think  he 
had  finished. 

Tlie  Witness  :     Yes,  I  had. 

Mr.  Griggs  :     All  right. 

20  Q-  Tiie  great  journal  on  tlie  subject — one  of  the  great 
journals  abroad  is  the  journal  called  the  "Annaldes  Mines,'' 
is  it  not  f 

A.  Yes,  sir. 

Q.  Have  you  looked  at  that  journal  ? 

A.  Yes,  sir. 

Q.  In  forming  your  opinion,  did  you  relj'  at  all  upon  the 
article  in  the  journal  of  1840,  Vol.  17,  page  70,  an  article 
by  Gallon  ? 

A.  Gallon — I  believe  I  have  heard  of  it. 
30       Q.  An  article  in  1843  in  the  same  journal  by  Levy? 

A.  I  know  of  it. 

Q.  An  article,  indeed  somewhat  of  a  disquisition,  in  1844, 
by  Piot  and  Muriahle  ? 

A.  I  read  it. 

Q.  Was  this  last  an  exhaustive  article  on  that  subject? 

A.   It  was  rather  a  large  article  ;  yes,  sir. 

Q.   And  by  people  that  knew  anything  about  it  or  not? 

A.  No,  they  did  not  know  anything  about  it. 

Q.  You  think  not — have  you  any  confidence  in  "  Dufrey- 
40   nois'  Mineralogy  "  ? 
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A.   I  don't  know  him. 

Q.  Never  heard  of  liim? 

A.  Never  lieard  of  liim. 

Q.  1845.  How  about  Rannalsburg's  Metalhirgy — heard 
of  Professor  Raimelsburg? 

A.  Yes,  sir;  lieard  of  Raimelsburg's  Metalhirgj'. 

Q.   Heard  of  Raimelsl)nrg? 

A.  Yes,  sir. 

Q.  Have  you  read  what  lie  says  about  it  in  liis  metal- 
lurgy in  1850?  IQ 

A.  Well,  I  believe  I  have  read  it,  but  I  don't  remember 
now,  exactly,  the  passage. 

Q.  Is  it  a  standard  work  ? 

A.  As  far  as  mineralogy  is  concerned,  I  think  it  is  a 
standard  work. 

Q.   How  about  metallurgy  ;   it  is  a  chemical  metallurgy  ? 

A.  Rannelsburg  was  never  a  metallurgist;  he  was  a 
nrineralogist ;  he  never  had  practical  experience. 

Q.   You  don't  rely  upon  it,  then? 

A.  1  do  not. 

Q.  You  don't  rely  on  Pr-of.  Regnault? 

A.   I  know  he  is  a  professor  of  chemistr3'. 

Q.  And  was  he  a  man  whose  opinions  were  of  standing  ? 

A.  As  far  as  ciiemistry  is  concerned,    I  believe  they  are. 

Q.  On  the  subject  of  metallurgy,  is  he  an  authority  ? 

A.  I  don't  take  him  as  such. 

Mr.  R.   H.    McCarter :     What  metallurgy  did 
Mr.  Regnault  write,  Mr.  Parker  ? 

Mr.    Parker:      Regnault's  Chemistry,  of  1851.  30 

Q.   Do  you  recognize  Karsten  as  an  authority  ? 

A.  Karsten  ?  he  wrote  a  nretallui'gy  ;  I  would  not  say  he 
was  an  authority. 

Q.   Would  not  say  he  was  an  authority  ? 

A.  I]ut  he  is  fre(piently  quoted. 

Q.  He  wrote  in  1831,  did  he  not? 

A.   1831,  yes. 

Q.  You  have  read  the  books  that  I  speak  of,  most  of 
them  ?  .  40 
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A.  I  looked  over  tliem  ;  yes. 

Q.  Read  them  carefully  as  far  as  this  subject  was  con- 
cerned ? 

A.  Yes,  I  read  carefully  ;  I  just,  as  I  said  before,  I  took 
more  interest  in  those  books  before  1848. 

Q.  Did  you  not  find  the  opinion  in  such  Monheini's 
article  in  1848,  laid  down  in  the  works  that  discussed  the 
matter  carefully,  that  the  silicate  in  the  ordinary  Belgian 
furnace,  was  not  reduced  ? 
]Q  A.  "Well,  I  suppose  that  opinion  reigning,  was  the  result 
of  Plot  and  Muriahle's  article,  and  Monheini  corrected  it. 

Q.   He  corrected  it  in  1848  ? 

A.  Yes,  sir. 

Q.  It  was  the  reigning  opinion  until  then  ? 

A.  No;  it  was  the  result  of  Plot's  study. 

Q.  You  spoke  of  the  reigning  opinion—? 

A.  Plot's  article  was  the  sequence  of   similar  statements 
relating  to  silicate  of  zinc,   which   were    taken    into   other 
books  published  afterwards. 
20       Q-   ^'ou  said  it  was  the  reigning  opinion  until    Monheim 
corrected  it  ? 

A.  It  was  not  reigning,  it  resulted  in  Plot's  articles — 

Q.  But,  did  I  not  understand  yuu  to  say.  Professor,  that 
you  thought  that  the  opinion  reigning  was  the  result  of 
Piot  and  Muriahle's  article  'i 

A.  Well,  Monheini's  article  was  published  in  1849, 
written  in  1847  ;  Plot's  article  was  published  1844,  of 
course,  so  that  there  was  not  much  time  between. 

A.  I  asked  you  what  you  said  ? 
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40 


Mr.  Griggs:     Now,   you  must  let  him  finish. 

The  Witness  :  And  Moidieim,  as  soon  as  he 
caught  sight  of  this  Plot's  article,  wrote  an  article 
correcting  Piot's  opinion. 

Q.  Karsten.  you  say,  he  was  an  authority  in  1831,  did 
you  not? 

A.  I  didn't  say  he  was  an  authority  ;  I  said  he  had  been 
quoted  quite  frequently. 

Cj.  The  article  of  Gallon  in   the    "  Annal  des  Mines"  of 
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1S40  is  quite  definite  to  tiiat  effect,  is  it  not? 

A.  I  don't  consider  Gallon's  article  as  a  scientific  article. 
I  don't  consider  him  as  an  antlioi'ity. 

Mr.  Collins:     That    is   not    responsive   to    tlie 
question. 

The  Witness:     Well,  you  asked    me  wiiat  Gal- 
lon is  ? 

Q.  I  sa}',  is  itnot  definite  to  the  effect  that  silicate  is  not 
reduced  ? 

A.  Perhaps  his  article  was  based  on  the  same  error  as 
Piot's  article  was  based. 

Q.  Yes,  as  early  as  1843  ;  in  1843,  is  not  Levy's  article 
definite  to  the  same  effect  ? 

A.  I  don't  remember  what  Levy  said  about  it. 

Q.  Do  you  remember  whether  Karsten,  in  1831,  liad  not 
said  that  a  •complete  reduction  of  silicate  ore  was  not  to  be 
accomplished  at  the  temperature  at  wliich  east  iron  is  re- 
duced ? 

A.  Yes,  he  said  it. 

Q.  And  that  he  did  not  know  any  temperature  at  which 
a  complete  reduction  would  be  nnide  ? 

A.  Yes,  sir. 

Q.  And  that,  beyond  question,  the  requisite  heat  could 
not  be  obtained  in  the  zinc  distilling  furnace? 

A.  Yes,  sir  ;  but  at  the  said  time  the  same  Mr.  Karsten, 
in  his  description  of  the  zinc  works  and  zinc  ores,  he  says 
silicate  of  zinc  is  a  very  important  zinc  ore  for  the  manu- 
facture of  zinc.     Now,  that  is  inconsistent — 

Q.  I  think  you  can  explain  that  to  your  own  counsel 
afterwards,  to  the  counsel  on  the  other  side  afterwards. 
When  did  you  say  that  Moidieim  article  was  published? 

A.  In  1848. 

Q.   I  understood  you  to  say  something  about  1847? 

A.   Written. 

Q.  But  it  did  tu)t  come  to  the  knowledge  of  tiie  world 
until  1848? 

A.   1848. 
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Q.  Can  you  tell  the  date  in  1S4-8  ? 
A.  I  don't  know,  but  I  can  see. 

Q.  I  wish  _you  would  be  kind  enough  simply  to  tell  in 
wiiat  month  it  was  published,  if  it  shows  ? 

Mr.  McCarter :     Do  you  want   lo  correct    my 
tenth  of  March? 

A.  Well,  it  does  not  give  any  date  here. 
^.       Q.  It  is  an  article  in  a  magazines,  is  not  it? 

A.  Yes,  sir,  but  the  title  pages  of  these  magazines  are 
not  bound  in.  Well,  here  perhaps — no,  that  is  the  fifth 
volimie,  nothing  about  the  date. 

Mr.  Oollins:     Perhaps  he  had  better  look  at  the 
article  itself. 

Q.  What  year  was  the  fourth  volume  published  ? 

A.  Fourth  volume,  1844. 

Q.  (By  Mr.  Collins.)     1848  you  mean  ? 
''^^       A.  1844. 

Q.  (By  Mr.  Parker.)  And  the  fiftii  volume  was  in  1848  ? 

A.  1848. 

Q.  Did  not  Regnanlt  in  his  Chemistry  say  that  the 
silicate  was  not  a  true  ore? 

A.  I  believe  he  mentions  the  silicate  of  zinc  as  a  zinc 
ore,  if  he  says  later  on  it  cannot  be  used  as  a  zinc  ore,  I 
don't  know  that  I  can  rely  upon  what  he  says. 

Q.  Had  Callon  in  his  article  as  early  as  1840  said  that 
it  was  probable — 
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Mr.  R.  11.  McCarter ;     It  does  not   appear   the 
witness  knows  anything  about  Kallon. 

Mr.  Parker  :     He  said  lie  had  read  him. 

The  Witness  :     I  said  I  did    not    consider    him 
any  authorit}'. 

Mr.  Parker:     Does  your  Honor  think   I  ought 
not- to  ask  him  about  it. 
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Tlie  Court :  I  tried  to  indicate  the  limits  of 
tills  soit  of  testimony  ;  I  said  tliat  he  might  be 
asked  with  respect  to  any  apparent  contradictory 
opinions  cxpi'essed  In  the  book  that  he  relied 
upon  ;  when  he  does  not  rely  upon  them  as  au- 
thorities he  can  only  be  asked  with  respect  to 
what  is  in  them  in  case  he  recognizes  them  as 
standard  works. 

Mr.  Parker  :     That  is  all,  then,  sir.  jq 


Re-direct  examination: 

Q.  You  have  been  cross-examined  by  Mr.  Parker ;  have 
any  of  the  quotations  oi'  statements  made  by  him — any  of 
the  statements  which  he  had  read  to  you  from  some  book, 
been  such  as  to  modify  the  opinion    you   expressed? 

A.  No. 

Q.  This  article  of  Mouheim's,  that  you  refer  to,  what  is 
that  published  in  ? 

A.  It  was  in  the  transactions  of  a  Natural  Historical 
Society  of  Rheinland. 

Q.  The  transactions  of  a  learned   society,  is  that  it? 

A.  Tes,  sir. 

Q.  Why  did  you  state  that  you  placed  no  reliance  what- 
ever on  the  statements  of  the  paper  by  Plot  and  Mnriahle? 

A.  Because  Monbeim  showed  in  an  article  publislied 
afterwards  criticising  Plot's  work — he  showed  very  clearly 
that  Plot  didn't  know  anything  about  those  ores,  and  that 
he  made  a  i)ig  mistake  in  the  separation  of  silicate  of  zinc 
from  carbonate  of  zinc  and  treating  it  by  ascetic  acid,  and 
every  cliemist  knows  that  it  is  a  wrong  way  of  making 
assays. 

Q.  Mr.  Parker  asked  you  whether,  until  the  publication 
of  Moidiein's  ai'ticle  in  184S,  there  was  in  fact  aiiything 
that  would  justify  your  opinion  ;  I  ask  yon  whetiicr  Kurr 
was  not  published  in  183fi,  and  if  you  did  not  rely  on  that? 

Mr.  Collins:     lie  gave  the  date  of  Kurr.  ^q 
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A.  Kurr  was  publislied  in  1S3G? 
Q.  Yes,  and  Mr.  Hartmanii 
A.  Yes,  in  1841. 
Q.    f^nd  Breithanpt? 
A.  1837. 

Q.  1847,  was  it  not? 
A.  Oh,  yes;  1847. 

Q.  Will  you  tnrn    to    Mr.    Levy's   book,  that    lias    been 
referred  to  by  Mr.  Parker;  is  Levy  an  authority? 
JO       A.  I  don't  know,  sir. 

Q.  You  don't  know  him  ? 

Mr.  Collins  :     He  said  he  did  not  know. 

Q.  Page  513  on  the  subject  of  willemite — 

Mr.  Parker:     I  asked  nothing  about  Levy. 

Mr.  McCarter  :    1  beg  your  pardon,  you  refeired 
speciticaliy  to  it,    and    asked    him   whether    Levy 
20  didn't  say  so  and  so. 

Mr.  Parker :     I  think  not. 

Mr.  McCarter:     Well,  the  notes  will  show. 

Mr.  Parker  :     I  asked  him  if  he  knew  Mr.  Levy. 

Mr.  McCarter :     And  whether  be    did   not    say 
so  and  so. 

30  Mr.  Thompson  :    As  far  as  I  observed,  he  didn't 

say  a  word  about  it. 

Mr.    McCarter:     My    recollection    is   different 
from  counsel's. 

The  Court :     It  is  different  to  mine,   too  ;  I    do 
not  recall  that  he  Was  asked  that.     He  said    some- 
thing to  the    effect    that   it    was   a   mineralogical 
work,  if  I  recall  it.     I  may  be  mistaken,  because  it 
4Q  was  difficult  to  catcb  the    names,    but    the   steno- 
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griiplier  can  refer  to  it.     You  can  have  tliat  exam- 
ined   and  recall  the  witness,  if  necessai-}-. 

Q.  I  understand  that  Knrr  and  Hartniann  and  Briet- 
haupt,  previous  to  Moidieiin's  article,  were  relied  npon  I13' 
3'ou  as  giving  their  opinions  that  the  silicate  of  zinc — 

Mr.  Collins :  That  is  not  proper  ;  thej'  were 
relied  npon  by  him  in  forming  his  opinion. 

Q.  You  relied  upon  Knrr,  Hartniann,  Breitliaupt  and 
others  whose  publications  were  made  previous  to  1848,  and 
the  publication  of  Moniieim's  article  of  that  year,  in  your 
ojiinion,  did  you  not  ? 

Mr.  Collins:     That  is  a  different  question. 

Tlie  Court :  The  Court  must  now  interfere, 
because  he  answered  that  precise  question  in  the 
direct  examination  ;  we  have  it  in  the  most  careful  20 
detail,  with  each  date  appended  to  each  name,  and 
I  have  not  seen  anything  in  the  cross-examination 
rendei'ing  it  desirable  to  take  time   to  repeat  it. 

Mr.  McCarter  :  It  was  simply  because  Mr. 
Parker  attempted  to  make  this  witness  say  that 
previous  to  the  publication  of  Moniieim's  article 
in  1858  the  reigning  opinion  was  that  the  zinc  ore 
wae  not  a  projter  ai-ticle  to  work. 
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The  Court:     Yon  do   not   ])ropo8e    to   concede 
that  he  succeeded,  do  you  ? 

Mr.  McCarter:     No,  I  don't  tiiiiik  he  did. 

ii.  Is  it.  or  not.  true  tliat  the  reigning  opinion  was,  pre- 
vious to  the  publication  of  Moniieim's  article,  that  the  sili- 
cate of  zinc  was  not  an  ore  lit  to  be  worked  ? 

A.   It  was  not  tlie  reigning  opinion. 
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Mr.  McCarter:  I  tliiiik  that  is  all,  excepting 
that  after  we  liave  examined  as  to  whether  Mr. 
Parker  did  examine  the  witness  with  regard  to 
Levy,  as  I  suggested,  we  may  want  to  recall  Mr. 
Moehius. 

Q.  Reference  was   made   to  Mr.  Karsten,  and  yoii  were 
making  some  remark  with  reference  to  that  workwhenyou 
were  interrupted,  and  it  was  said  that  that  was  proper  for 
^^  the  re-direct  examination'? 

Mr.  Collins  :  1  beg  pardon,  he  was  not  inter- 
rupted ;  he  had  made  the  statement  when  Mr.  Mc- 
Carter made  that  remark  ;  he  was  not  interrupted. 

A.  What  is  the  question  ? 

Mr.  Parker ;  I  do  not  desire  any  donbt  to  exist 
about  the  question  of  Levy ;  let  them  go  on  and 
ask  him  about  it. 
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The  Court :  The  Court  does  not  desire  to  take 
up  time  unnecessarily  ;  if  the  notes  show  that  he 
was  examined  about  it,  he  can  be  recalled. 


THOMAS  QITINN,  sworn  for  the  plaintift. 

Direct  examination  by  Mr.  R.  H.  McCarter : 

Q.  Where  do  you  live  ? 

A.  Newark. 

Q.  Wherd  are  you  employed  ? 

A.  New  Jersey  Zinc  &  Iron  Company. 

Q.   Elow  lonar  have  you  been  at  work  down  there? 

A.  Forty  years. 

Q.  Did  vou  ever  make  any  spelter  down  there  ? 

A.  Yes,  sir. 

Q.  In  what  kind  of  retorts  did  you  make  it  ? 

A.  In  hand-made  retorts. 
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Mr.  Parker:     Wlien,  the  date  please  ? 

Q.  When? 

A.  Well,  some  twenty-four  years  ago. 

Q.  Did  you  describe  the  retorts  as  heinor  iiatul-made  ? 

Mr.  Parker  :     I  object ;  that  is  1872,  sir. 

The  Court :  It  seems  to  fall  within  my  I'uling 
before.  10 

Mr.  R.  H.  McCarter :  If  the  Coui't  please,  the 
evidence  is  there  has  been  absolutely  no  change 
from  1840  down  to  the  present  time,  or  before 
then,  in  the  methods  of  making  spelter.  Now,  if 
this  product  twenty-four  years  ago  was  made  ])y 
processes  that  were  known  in  1848,  I  think  it  is 
very  material  that  we  should  show  that  we  did  it. 

The  Court:     In  1848  ?  20 

Mr.  R.  H.  McCarter :  The  ore  was  the  same  in 
1848,  and  the  process  was  the  same. 

The  Court :  Certainly  ;  but  it  don't  show  that 
you  did  it  in  1848.  by  showing   that  you  did  it  in 

1872. 


Mr.  R.  H.  McCarter:  If  the  process  was  the 
same  and  the  ore  was  the  same,  we  must  have  been 
able  to  do  the  same  thing  in  1848  that  we  did 
twenty  years  ago.  We  have  not,  unfortunately 
got  witnesses  who  ai'e  one  hundred  years  old,  and 
that  lived  in  1848,  and  we  have  to  go  back  as  far  as 
we  can,  and  we  have  shown  by  other  witnesses  that 
these  Belgian  and  Silesian  retorts  are  the  same, 
and  have  l)een  long  before  1848,  and  now  b}'  this 
witness  we  propose  to  show  that  twenty-four  years 
ago  metallic  zinc  was  made  by  the  same  process 
and  in  the  same  wav  as  in  1848. 


30 


40 


10 


20 


30 


40 


518 

T!ie  Court :  If  yon  have  proved  that  these  pro- 
cesses were  then  known,  and  were  the  same,  yon 
do  not  need  this  proof. 

Mr.  McCarter :  Tlie  question  of  its  necessity  is 
not  the  point ;  the  question  of  its  leoality  the  Court 
must  decide. 

The  Court :  The  Court  should  decide  witliin 
what  limit  of  time  the  testimony  shall  he  admis- 
sible, and  I  find  this  evidence  reaches  a  point  as 
distant  from  1848  as  1870,  and  I  think  you  are 
going  outside  of  the  line. 

Mr.  R.  H.  McCarter:  All  of  tiie  objections  of 
the  other  side  in  this  case  go  on  the  theory  that 
the  proof  of  the  making  of  metallic  zinc  from  the 
ores  abroad,  has  absolutely  no  importance  in  this 
case,  because  of  the  ore  here  being,  as  they  allege, 
diiierent  from  that  ore.  Now,  we  propose  to 
show  that  the  same  ore  was  made  into  metallic 
zinc  twenty-four  years  ago  by  this  man,  who  made 
it  by  a  process  well  known  previous  to  1848. 

Mr.  Parker:  I  desire  to  withdraw  the  objec- 
tion, in  order  to  relieve  the  Court  from  any  em- 
barrassment. 

The  Court ;  The  Court  has  not  any  embarrass- 
ment, but  you  can  withdraw  your  objection.  I  do 
not  intend  to  say  that  this  may  not  become  proper 
evidence  when  the  defence  is  developed,  and  de- 
velopes  the  line  you  state.  It  may  be  then  com- 
petent evidence.     Proceed  now. 

Q.  (Question  read  as  follows,  "  Did  you  describe  the  re- 
torts as  being  hand-made  ")  ? 

A.  Yes  sir.  I  don't  know  anything  different,  don't 
know  what  a  machine-made  retort  is,  never  seen  one  in 
my  life. 

Q.  What  kind  of  ore  was  used  ? 

A.  Well,  o-reen  ore,  was  a  greenish  color  when  it  was 
wet. 
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Ci'nss-exami nation  by  ^Ii'.  Pai'lcef  : 

Q.  Wliat  did  yon  mix  witii  your  ore? 

A.  Coal  dnst. 

Q.  Wliateise? 

A.  Notliiiig  else,  the  ore  and  coal  dust. 

Q.  None  of  the  stuff  out  of  the  flues? 

A.  No;  don't  use  any  of  that. 

Q.  How  long  did  you  work  at  this  ? 

A.  Two  months. 

Q.  Then  you  stopped  ? 

A.   Yes,  sir. 

Q.  What  was  your  place  there  ? 

A.   In  charge  of  the  furnace  ? 

Q.  Yon  never  saw  it  done  before  or  since,  did  you  ? 

A.  Oh,  yes  ;  saw  it  done  since. 

Q.  When,  iiow  lately  ? 

A.  It  has  been  done  as  late  as  twenty  years    ago  ;    it    has 
been  done  here  a  couple  of  months  ago. 

Q.   How  many  charges  did  you  put  in  a  couple  of  months  ^(^ 
ago  ? 

A.    How  many  charges? 

Q.  How  long  did  you  do  it? 

A.  A  couple  of  months  ago  we  charged — 

Q.  How  long  did  you  run  ? 

A.  We  worked  it  right  straight  along,  I  think,  put  it   in 
that  retort  for  fourteen  shifts. 

Q.  That  is  seven  days,  is  it,  or  not  cpiite  that? 

A.   Fourteen  days  we  call  it. 

Q.   Then  you  stopped  again  ?  oq 

A.  Stopped  again,  yes. 

Q.  That  was  only  two  months    ago.     Did    you    use    the 
pure  green  ore  without  separation? 
A.   Pure  green  ore  without  separation. 
Q.   What  became  of  your  retorts? 

A.  Well,  they  stood   very    well ;  of  course   we   had   to 
patch  them  occasionally  as  we  have  to  do  with  the  oxide. 

Q.   And  thi.<  was  an  experiment,  two  months  ago,  wasn't 
it? 

A.  1  suppose.  40 
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Q.  Under  wliose  direction  were  yon  doing  it. 

Mr.  R.  H.  McCarter:  We  asked  liini  notiiing 
about  two  months  ago. 

Mr.  Collins :     Well,  we  have  a  right  to. 

The  Conrt :  He  was  only  asked  abont  the 
working  twenty  years  ago ;  what  kind  of  ore  was 
nsed  then. 

Mr.  Parker:  Teclinically,  that  is  right.  We 
admitted  tliat  question. 

Mr.  R.  II.  McCarter :  We  withdraw  the  ob- 
jection. 

Q.  Under  whose  direction  ? 

A.  Under  the  direction  of  Mr.  Stone,  the  general  mana- 

20  S'"'"- 

Q.  You  mean  to  say  that  when  you  worked  there  twenty- 
four  years  ago,  nothing  was  used  but  green  ore  in  those  re- 
torts ? 

A.  Not  at  the  time  it  was  worked. 
Q.  Wasn't  red  ore  used  ? 

A.  No,  sir  ;  it  was  used  in  the  oxide  furnace,  red  ore. 
Q.  Not  in  tiiose  retorts' 
A.  No,  sir. 

Q.  You  were  a  workman,  you  didn't  hear  your  superiors 
OQ  say  why  they  stopped,  did  you  1 
A.  No,  sir. 

Q.  You  don't  know  anything  about  it  ? 
A.  Nor  I  didn't  ask  the    question,    because    they    would 
begin  to  think  I  wanted  to  know  too  much  if  I    did  ;    they 
would  very  soon  tell  me  to  get  out,  1  guess. 
Q.  You  did  not  measure  the  product  there? 
A.  No,  sir  ;  nor  I  didn't  care  as  long  as  I  got  paid. 
Q.  Yon  don't  know  whether  it  was  a  commercial  success 
then  ? 
40       A.  No,  sir. 
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JOSEPH   FITZSIMMONS,  sworn  for  tlie  plaintiff. 
Direct  examination  by  Mr.  R.  11.  MoC'arter : 

Q.  Whei-e  do  yon  work  ? 

A.   New  Jersey  Zinc  &  Iron  Works. 

Q.   What  are  you  down  tliere  ? 

A.  Bricklayer 

Q.  Mason? 

A.  Yes,  sir ;  n)ason. 

Q,  How  long  Iiave  yon  worked  there  in  that  capacity  ? 

A.  I  went  to  work  there  in  1868. 

Q.  Been  there  ever  since  ? 

A.  I  might  say  so ;  laid  a  little  off,  maybe  a  j'ear  or  so 
all  together — a  year  or  two  all  together  out  of  it,  off  and  on. 

Q.  Since  you  went  tliere,  have  you  ever  constructed  or 
assisted  in  the  construction  of  any  muffle  furnace? 

A.  1  liave. 

Q.  Wiien,  as  near  as  you  can  tell? 

A.  In  1873,  I  think  the  last  muffle  was  built  there. 

Q.  Did  you  assist  in  the  construction  of  liiat  muffle  in 
1873? 

A.  I  did. 

Q.  Was  it  operated  ? 

A.  It  was. 

Q.   How  long — do  you   know  that;  if  you  don't,  say  so  ? 

A.  Well,  no;  1  couldn't  say  liow  lung. 

Cross-examination  by  Mr.  Parker  : 

Q.  In  1868? 

A.  In  1868  I  went  to  work  there. 

Q.  Did  you  hear  that  there  was  a  law  suit  going  on,  so  ^^ 
they  could  not  use  the  Wetherill  furnace? 

A.    Dul  I  hear  thei'e  was  a  law  suit  going  on  ? 

Q.  Yes,  at  that  time,  so  they  could  not  use  the  AA'^etherill 
furnace? 

A.  I  did. 

Re-direct  examination  : 

Q.  Because  they  could  not  use  the  Wetherill,  therefore 
they  built  and  used  a  muffle,  is  that  it? 

A.   Partly  so ;  I  understood  so.  40 
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TIMOTHY  CALLAHAN,  sworn  for  t.lie  plaintiff. 
Direct  examination  by  Mr.  R.  H.  McCarter : 

Q.  Wiiere  do  jon  work  ? 

A.  New  Jersey  Zinc  &  Iron  Company. 

Q.    How  long  have  you  worked  there? 

A.  Going  on  twenty-four  years. 

Q.  And  what  are  you,  a  furnace  man  ? 

A.  A  furnace  man. 

Q.  Do  you  recall  the  construction  of  a  muffle  furnace 
there  about  1873,  that  Mr.  Fitzsimmons  has  just  referred 
to? 

A.  That  is  about  twenty-three  years  ago. 

Q.  Well,  about  twenty-three  years  ago  ;  do  you  recol- 
lect it? 

A.  Yes. 

Q.   Was  that  operated  ? 

A.  Yes,  sir. 

20  Mr.  Parker  ;     How  is  this  material  ?     If  coun- 

sel will  kindly  state,  I  will  he  very  much  obliged. 

Mr.  R.  H.  McCarter :  We  propose  to  show 
that  by  the  same  process  tiiat  were  in  vogue  at 
and  before  the  delivery  of  this  deed  an  ore  of 
zinc  was  used,  and  a  product  of  white  oxide  of 
zinc  was  produced  from  this  ore  in  1872  or  1873. 
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Mr.  Parker:     Why,  it  was  done  in  1S51. 

The  Court:     Well,  now  proceed. 

Mr.  Parker  :     I  object,  sir. 

The  Court ;  Your  objection  ought  to  be  inter- 
posed at  once,  and  not  after  a  colloquy  between 
counsel.  Your  purpose  is  to  show  that  the  same 
furnace  that  was  used  before — 

Mr.  R.  H.  McCarter  :     Yes,  sir. 
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Tlie  Court  :     Lientical  in — 

Mr.  R.  II.  McCarter:  Yes.  sir,  tlie  inutfle  fur- 
nace, so-called  ;  notliinj^  to  do  with  this  Wetherill 
process. 

The  Court :  It  seems  to  me  more  proper  in 
rebuttal,  after  tliey  get  in  their  claim  ;  but  as  tlie\' 
have  withdrawn  their  objection,  I  do  not  tliink 
tliey  ought  to  withdraw  it  in  one  instance  and  inter-  jq 
pose  it  in  another,  and  split  the  evidence  up  in 
this  way.  Now,  Mr.  Parker,  do  you  adhere  to 
your  objection  ?  Tlie  result  of  it  is  this  is  from 
wliat  we  know  of  the  foruier  ease,  proper  evi- 
dence but  proper  in  rebuttal,  as  I  take  it  now. 

Mr.  Parker :     Well,  I  will  let  it  go. 

The  Court :     Proceed,  then. 

20 

Q.   Did  you  work  on  that  muttte  furnace  that  was  erected  ? 

A.  Yes,  sir. 

Q.  How  long  WHS  it  operated  ? 

A.  I  could  not  say  how  long — might  be  two  weeks  or 
three  weeks  ;  I  can't  give  any  date. 

Q.   Wasn't  it  longer  than  that  ? 

A.  Oh,  yes;  it  was  knocked  down  and  overliauled  again. 

Q.  And  then  put  up  again  ? 

A.  And  then  put  up  again. 

Q.  Then  how  long  was  it  used  ? 

A.   I  could  not  say,  exactly. 

Q.  Well,  about  liovv  long? 

A.   Well,  a  couple  of  months,  I  believe. 

Q.    What  kind  of  ore  was  used  '( 

A.   We  used  red  ore  and  green  ore. 

Q.  How  was  the  green  ore  or  red  ore  characterized  ;  what 
name  was  given  to  it  ;  what  was  it  called  ? 

A.  We  didn't  call  it  nothing  but  red  ore  ;  that  is  all  we 
called  it;  we  wasn't  no  chemist.  aq 
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Cross-examination  by  Mr.  Parker  : 

Q.  Was  tin's  red  ore  from  Sterling  Hill  ? 

A.  I  couklii't  say  where  it  came  from. 

Q.  What  is  called  red  oxide  ore,  do  yon  mean  by  red 
ore  ? 

A.  Yes,  sir. 

Q.  Was  it  mi.xed  or  separate  ? 

A.  Mixed,  yes. 
^^       Q.  Mixed  tlie  two? 

A.  Yes,  sir.  We  burned  tliree  charges  of  green  in  it 
with  lime  ;  lime  tiiat  came  from  what  they  used  in  tlie  blast 
furnace  ;  Irish  lime,  they  called  it. 

Q.   What  did  yon  mix  it  with? 

A.  Green  ore. 

Q.  What  proportion  did  yon  mix  with  the  green  ore  and 
red  ore? 

A.  Green  ore.  seventy-five  pounds  to  a  charge. 

Q.  Do  you  mean  lime  that   has  been  through   the   blast 
on  furnace,  or  not  ? 

A.  No,  sir. 

Q.  Lime  from  the  blast  furnace? 

A.  Yes,  comes  from  it. 

He-direct  examination : 

Q,  I  forgot  to  ask  you  whether  the  process  was  success- 
ful— 

A.  Yes,  sir — 

30  Mr.  Collins:     How  can  lie  tell?     Commercially 

successful  is  one  thing. 

The  Court :     IIow  can  he  tell  that  ?• 

Q.  What  did  you  make? 
A.  Oxide. 
Q.  White  oxide  ? 
A.  Yes,  sir. 
Q.  This  product? 
40       A  Yes,  sir. 
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Re-cross  examination  : 

Q.  Do  you  know  an^'tliiiig  about  tlie  repairs  to  it  ? 

A.  No,  sir. 

Q.   Why  did  tliey  stop  at  tlie  end  of  tlie  iirst  two  weeks  ? 

A.  I  couldn't  sa3^ 

Q.  Did  it  break  down  ? 

A.  Yes,  sir;  wanted  it  repaired. 

Q.  At  the  end  of  two  weeks,  the  first  time? 

A.  Yes,  sir.  ^. 

Q.  When  did  \'ou  use  tlie  lime  and  green  ore,  in  tlie  be- 
ginning or  at  the  end  ? 

A.  At  the  end. 

Q.  And  when  did  you  use  the  red  ore  ? 

A.  That  was  the  year  after  being  repaired  again  ;  not  at 
the  present  time. 

Q.  I  mean  in  the  two  weeks  there ;  which  did  you  use, 
tiie  red  ore  or  green  ore  ? 

A.  We  used  both  mixed. 

Q.  Mixed  the  two  ores  ?  „„ 

A.    1  es,  sir. 

Further  re-direct : 

Q.  Did  they  use  it  the  next  year  after  that  ? 
A.  Yes,  sir. 
Q.  How  long? 

A.  I  could  not  say ;  they  repaired  the  furnace  again  a 
year  after  that  and  used  it  again. 

P>y  Mr.  Parker  :  30 

il.   Did  it  break  down  again  ? 

A.  Which? 

Q.  The  furnace  ? 

A.  The  second  time  ? 

Q.  Yes? 

A.   No;  not  as  I  know  of. 

Q.    Were  vou  working  at  it  ? 

A.  No,  sir. 

ii-  Oh,  then,  you  don't  know?     That  is  all  right.  aq 
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BEKXARD   MOEBIUS,  resumed  the  staiul. 

liy  Mr.  Griggs : 

Q.  You  are  I'ecorded  as  having  been  asked  this  question  : 
"  Did  you  not  find  the  opinion  in  such  Moiiheim's  article 
of  1848,  laid  down  in  the  works  tiiat  discussed  the  matter 
carefully,  that  the  silicate,  in  the  ordinary  Belgian  process, 
was  not  reduced,"  and  you  are  recorded  as  giving  this  an- 
10  swer:  "  Well,  I  suppose  that  opinion  reigning  was  the  re- 
sult, of  Piot  and  Muraihle's  article,  and  Monheim  cor- 
rected it."  I  ask  you  whether  you  used  such  language, 
and  what  you  mean  by  the  word  "  reigning"  ? 

A.  Well,  I  have  used  tiie  word  reigning,  and  my  inten- 
tion was  to  express  that  Monheim  wrote  that  article  to  cor- 
rect the  erroneous  opinion  caused  by  Plot's  article. 

Cross-examinatimi  by  Mr.  I'arker: 

20  Q.  Mr.  Moebius,  do  you  remember  the  question  that  I 
put  to  you  ?  Did  I  not  put  the  question  to  you,  "  Did  you 
not  tind  the  general  opinion  previous  to  Monbeiin's  article 
of  1848,  was  laid  down  in  the  works  "  ?  I  find  it  reads  here, 
"  Did  you  not  find  the  opinion  in  such  Monheim's  article  "  ? 

Mr.  Collins :     Of  course,   he  did  not  mean  that 
Monheim  corrected  it. 

The  Court:     I    suppose   the   question   now  is. 
30  simply  whether  the  witness  recalls  what  the  ques- 

tion was.     Do  you  recoUet  what  the  question  was? 

The  Witness  :     Not  the  wording. 

Q.  Did  I  not  ask  you  of  the  opinion  previous  to  Mon- 
heim's article  ? 

A.  The  opinion  was  laid  down  before  1848,  and  I  ex- 
pressed my  opinion. 
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JOHN  W.  LANE,  sworn  for  tlie  plaintiff. 

Directexaminntion  i)y  Mr.  R.  H.  MeCarter  : 

Q.  Whore  do  yon  reside? 

A.  Newton. 

Q.  How  long  Iiave  yon  lived  there? 

A.  All  my  life. 

Q.  What  is  yonr  bnsiiiess  ?  jq 

A.  Stoves,  tinware,  &c. 

Q.  A  store  right  over  here  on  Spring  street  ? 

A.  Yes,  sir. 

Q.  How  old  are  yon  ? 

A.  Seveuty-fonr. 

Q.  Were  you  at  P^ranklin    Fnrnace  a  great  many  years 
ago? 

A.  I  was. 

Q.  What  took  you  over  there? 

A.  I  went  over  there  to  put  up  some    tin    pieces   to  the  of) 
furnace. 

Q.  About  when  was  that  ? 

A.  About  1840;  not  later  than  that. 

Q.  What  was  there  there,  an  irou  furnace,  did   you  say? 

A.  Yes;  a  blast  furnacte. 

Q.  And  you  went  to  put  some  chimneys  on  that? 

A.  Some  tin  pipes. 

Q.  On  tills  blast  furnace? 

A.  On  the  blast  furnace. 

Q.  For  working  iron  ?  on 

A.  For  working  iron;  yes.  sir. 

Q.  Where  was  this  blast  furnace? 

A.  Where  it  stands  now. 

Q.  And  where  is  that  ? 

A.  At  Franklin. 

Q.  Do  you  know  where  Mine  Hill  is  ? 

A.  Yes,  sir. 

Q.  How  far  from  Mine  Hill  ? 

A.  It  is  ai)out  at  the  base  of  the  hill,  1  should  say. 

Q.  Sir?  '  40 
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Mr.  Griggs :     About   the  base  of  tlie  liill    lie 
said. 

Tiie  Witness:     Yes;  if  I  understand   it  riglit. 

Q.  Who  was  in  charge  over  there  when  you  went  there? 
A.  Mr.  Nathaniel  Wetlierill. 
Q.  Nathaniel  Wetherill  ? 
A.   Yes,  sir. 

Q.  Did  yon  see  in  operation  a  inaeliine  for  separating  the 
ores,  on  that  visit  ? 

Mr.  Thompson  :     I  object  to  that  as  le!\ding. 
The  Court:     Yes;  it  is  leading. 

A.  1  did. 

Q.   Did  you  see  any  machine? 

A.  I  did. 

Q.  What  kind  of  a  machine  was  it? 

A.  It  was  a  kind  of  a  half  cylinder,  with  a  cylinder  re- 
volving in  it;  it  was  tilled  with  magnets. 

Q.  It  was  tilled  with  magnets  ? 

A.  Yes,  sir. 

Q.  And  what  was  it  used  for  ? 

A.  E.\tracting  iron  ore  from  zinc. 

Q.  Do  you  know  how  it  was  run  or  propelled  ? 

A.  Well,  1  think  it  was  run  by  a  belt  from  some  other 
power,  close  by  ;  1  am  not  so  particular  about  that. 

Q.  What  were  the  colors  of  the  separated  ores  ? 

A.  The  zinc  was  a  dark  red  or  brown  ;  the  iron  was  dark 

or  gray. 

Q.  Do  you  know   what  object    they   had   in   using    that 

machine  ? 

A.  It  was  to  separate  the  zinc  from  the  iron  for  the 
purpose  of  utilizing  zinc,  as  I  understood,  in  the  production 

of  paint. 

Q.  Who  gave  you  that  impression  or  understanding? 
A.  A  young  man  by  the  name  of  Ballou. 
Q.  George  Ballou? 
A.  Yes,  sir. 
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Q.   Wits  lie  tliei'e  working? 

A.  Yes,  sir;  he  was  tliere  working  as  a   sort  of   helper. 

Q.  Is  he  alive  or  dead  ? 

A.  I  think  he  is  dead  ;  I  think  so. 

Q.  Was  he  rnniiing  that  partienlar  machine? 

A    He  was  general  manager  of  their  details  there  ;  every- 
thing. 

Q.   Uo  you  know  whether  it  was  successful,  this  machine, 
in  separating  ? 

A.  No  farther  than  it  was  in  that  small  primitive  waj' ;  -,„ 
that  is,  it  separated  the  iron  from  zinc  and  did  it  thoroughly 
as  it  appeared  to  me. 

Q.  How  large  is  this  machine  ? 

A.  About  four  feet  long  ;  three  and  a  half  or   four   feet. 

Q.  And  made  of  what  material  ? 

A.   Wood. 

Q.  Except  of  course  the — 

A.  Except  the  magnets  in  the  bars. 

Q.   What  diameter  was  it — the  cylinder? 

A.  Well,  1  should  say  about  a  foot,  possibly  more;  not  „^ 
much  over  that.     It  is  a  good  while  to  remember  that. 

Q.  Did  you  get  one  of  the  magnets  ? 

A.  I  did. 

Q.  What  became  of  it? 

A.  I    think    it  was  lost    at    the    time  I  was    burned  out) 
about  four  years  ago  last  fall. 

Q.  Did  you  ever  test  the  powers  of  that  magnet  ? 

A.  Oh,  hundreds  of  times — many  times. 

Q.  How  would  you  define  its  power  ? 

A.  It  would  pick  up  a  ten-penny  nail  very  easily.  „^ 

Q.  What  was  the  shape  of  it  ? 

A.  About  that  shape — (indicating). 

Q.  Like  the  letter  I"  ? 

A.  Yes,  sir. 

Q.  Like  a  horse  shoe  ? 

A.  Yes,  sir,  except  that  it  was  longer,  about  four  and  a- 
half  inches  long. 


40 
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Ct'oss-exammation  by  Mr.  Tliompson  : 

Q.   How  big  around  was  the  iron  of  it  ? 

A.  Well,  it  was  about  half  an  inch  square,  and  the  points 
were  rounded. 

Q.   Hounded  and  rather  sharpened,  like  a  lead  pencil  ? 

A.  Came  to  a  point. 

Q.  About  the  size  of  a  lead  pencil  ? 

A.  Just  about;  or  it  might  be  a  little  lai'ger;  not  much. 

Q.  And  you  say  it  was  about   three  or  four  inches  long? 
10       A.  The  wli(de  thing  was ;  yes,  sir. 

Q.  And  somewhat  like  a  staple  of  that  size? 

A.  Just  like  a  staple. 

Q.  And  this  was  driven    through    the  wooden   cylinder? 

A.  Through  the  wooden — the  cylinder  was  composed  of 
laggs,  I  would  call  tiiem,  across  two  heads  forming  a  cylin- 
der. 

Q.  And  tliose  magnets  were  driven  through  that,  so  that 
the  ends  were  directed  toward  the  centre  of   the  cylinder? 

A.  No,  sir;  directed  outward;  the   point  came  out  this 
20   way — (Indicating) — and   they  revolved   tlirough  the  mixed 
ore. 

Q.  This  oi'e  y'ou  saw  in  use  there,  what  was  the  color  of 
it? 

A.  Tiie  zinc  ore  was  a  dark  brown,  or  dark  red,  I  dai'e 
say. 

Q.  Did  you  see  any  before  it  was  crushed  ? 

A.  In  a  general  way,  not  to — 

Q.  I  show  yon  a  sample    marked    D  Lane  18 — does  that 
look  like  the  ore  you  saw  there  at  that  time? 
30       A.   Well,  I  should  say  it  does,  yet  thei'c  might  have  been 
more  gray  than  this. 

Q.  1  understood  that  the  red  was  used  after  the  separa- 
tion, for  paint  ? 

A.  That  is  wiiat  I  was  told  it  was  to  be  used  for. 

Q.  This  red  was  to  be  ground  up  and  used  as  a  pigment, 
without  burning  or  anything  of  that  kind  ? 

A.  Well,  I  don't  know  what  the  process  was. 

Q.   You  did  not  see  any  of  it  applied  ? 

A.  I  think    they  had  a  little  apparatus  there  for  getting 
40   the  paint. 
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Q.  And  tiiey  were  to  grind  up  tlie  red  product  and  make 
a  pigment  of  the  ground  stone,  were  they  not,  or  the  ground 
ore  ? 

A.  Oh,  no  ;  it  was  done  by  lieat. 

Q.  It  was  distilled  hy  lieat.  What  was  the  color  of  the 
paint  they  made  ( 

A.   It  was  to  he  white. 

Q.   Did  you  see  them  make  any  ])aint  ? 

A.   1  don't  remember  that  I  did. 

Q.  Do  you  know  wiietlier    this  was  anytliing  more  than    jq 
an  experiment? 

A.  I  do  not. 

Q.  Did  you  ever  see  it  but  the  one  time  wiien  you  were 
over  there  ? 

A.  Well,  I  saw  a  larger  apparatus,  I  tliink,  at  the  old  blast 
furnace,  but  I  never — 

Q.  You  never  saw  this  apparatus  you  speak  of  but  the 
one  time  ? 

A.  Never. 

Q.  You  were  over  there  quite  frequently  about  that  time,  20 
were  you  not  ? 

A.  Well,  occasionally  ;  not  very  often. 

Q.  Two  or  three  times  a  year,  or  oftener  ? 

A.  Well,  I  can't  say  as  to  that. 

Q.  You  were  called  over  occasionally  in  your  business 
connection,  connected  with  the  furnace? 

A.   Not  over  once  or  twice  a  year. 

Q.  And  you  never  saw  it  but  this  once  ? 

A.  Never  but  that  once. 


Re.direct : 

Q.  What  was  this  larger  apparatus  you  speak  of? 

A.  Well,  that  I  could  not  describe  ;  it  was  at  the  large 
blast  furnace;  I  understood  the}'  were  trying  to  collect  the 
zinc  vapor  in  large  bags;  I  saw  them  there ;  that  is  all  1 
know. 

Q.    Did  they  have  a  bag  on  it  there  ? 

A.  I  think  I  saw  them  extending  out  in  the  other  part 
of  the  building;  I  had  no  interest  in  it,  just  merely  ol)- 
served  it. 
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Q.  When  was  it  tliat  you  saw  this  larger  apparatus  ? 

A.  Oil,  I  could  not  tell  you  ;  it  was  some  time  after  this. 

Q.  About  how  long? 

A.  Oil,  I  could  not  tell  you. 

Q.   Wus  it  before  1848,  do  you  think  ? 

A.  I  think  it  was. 

Ee-cross  : 

Q.   Who  had  this  other  apparatus  you  spoke  of  ? 

A.  Well,  it  was  operated  by  the  company  under  Mr 
Wetherill's  superintendence,  and  Mr.  Ballou  was  the  getter- 
up  of  it,  as  I  understood. 

Q.  The  larger  one  yon  spoke  of  ? 

A.  I  don't  know  anything  about  the  larger  one. 

Q.  You  don't  know  anything  about  that? 

A.  No,  sir. 

Q.  You  don't  know  who  got  that  up* 

A.  I  do  not. 

Q.  Was  not  that  as  late  as  1858? 

A.  I  could  not  give  you  the  time. 

Q.  You  don't  remember  when  the  larger  one  was  there 
at  all ? 

A.  I  do  not. 

Q.  Yon  just  remember  seeing  it  there  without  identify- 
ing the  time  ? 

A.  Yes,  sir. 

Q.  That  is  all. 

Furtlier  re  direct : 

Q.  Do  yon    know    who    was   superintendent    when   you 
were  there  the  last  time  and  saw  this  large   apparatus ;    was 
30   Ballou  still  there  ? 
A.  No,  sir. 
Q.  That  is  all. 

A.  1  think  Mr.  Earl  was  there  at  tlint  time,  and  now 
dead,  who  lived  at  Sparta,  William  Earl. 

Q.  You  think  he  was  there  when  you  saw  this  large 
apparatus  ? 

A.  I  think  so,  yet  I  may  not  be  right. 

Mr.  Thompson  ;     I  would  like  to  have  this  sam- 
ple marked  for  identification,  the  same  as   it   was 
40  before— D  Lane  18. 
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f'lIAP.LES  P.  WILLIAMS,  sworn  for  tlie  pUiiiititi. 

Direct  examination  l>y  Mr.  R.  H.  MeCurter  : 

(i-  Dr.  Williams,  what  is  your  age  atiil  profession? 

A.  I  am  a  chemist  atul  metallurgist,  in  my  fifty-seventh 
year. 

Q.    What  has  been  your  professional  experience  ? 

A.  I  have  been  in  the  active  practice  of    the    profession 
of  chemist  and    metallurgist    for  about    thirty-six    yeans —  10 
nearly  thirty-six  years. 

Q.  Have  you  given  any  particular  attention  to  the  min- 
ing of  zinc  ores  and  the  making  of  products  therefrom  ? 

A.  Not  so  much  to  the  mining  of  zinc  ores  as  to  their 
treatment ;  I  have  made  a  special  study  of  that  since  1805 
or  1866. 

Q.  Of  what  ? 

A.  Of  the  processes  for  extraction  of  oxide  of  zinc  more 
especially,  and  to  some  extent  of  the  spelter,  from  the  ores 
of  zinc.  20 

Q.  Where  have  you  made  those  particular  studies? 

A.  I  for  some  time  was  connected  as  consulting — or 
rather  as  manager  of  the  Keystone  Zinc  Works  in  Pennsyl- 
vania, they  were  located  near  Altoona.  They  manufactured 
oxide  of  zinc  by  the  Wetherill  process,  at  that  time.  I 
have  also  seen  the  ]irocess  carried  on  in  Missouri — the  process 
for  the  manufacture  of  oxide,  in  Missouii ;  also  many  times 
at  the  woiks  of  the  New  Jersey  Zinc  Company  and  the 
New  Jersey  Zinc  &  L-on  Company,  and  at  the  old  Lehigh 
Zinc  Works  at  Bethlehem,  Pennsylvania.  I  have  seen  the  30 
manufacture  of  spelter  at  the  New  Jersey  (Jompany  and 
at  many  works  in  the  west,  especially  around  St.  Louis. 

Q.  When  did  you  Krst  become  familiar  with  the  ores  of 
Mine  Hill? 

A.  Iti  187S,  more  particularly.  I  had  visited  the  locality 
as  early  as  1855,  but  merelj'  as  a  collector  of  minerals. 

Q.  In  1873,  how  did  yonr  acquaintance  commence,  why 
and  how  did  you  become  acquainted  with  the  hill  ? 

A.  I  was  at  that  time  called  upon  for  services  as  an  ex- 
pert in  the  accounting  of  Moses  Taylor   against    the    New   40 
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Jersej-  Zinc  Coinjjany,  and  I  made  a  very  complete  and  ex- 
haustive investigation  of  the  ore  of  Mine  Hill  at  that  time, 
commencing  with  above  the  Hamburg  road  and  extending 
down  to  tiie  Soutiiwest  opening  and  up  intotlie  Buckwheat 
lield. 

Q.  Did  you  take  specimens  and  make  analysis  ? 

A.  Very  many  times  from  various  parts  of  the  vein. 

Q.  Have  you  from  these  analysis  and  specimens  been 
able  to  discover  any  material  difference  between  the  ore 
jQ   on  my  part  of  Mine  Hill? 

A.  No  material  difference;  all  the  ores  are  composed  of 
a  mixture  of  franklinite,  silicate  of  zinc,  and  at  tinges,  and 
to  some  slight  extent  always,  of  red  oxide  of  zinc,  and  mixed 
in  the  gangue  a  limestone  or  vein  stone  of  limestone  ;  there 
is  no  material  difference  in  any  part  of  the  vein. 

Q.  Have  yon  made  a  study  of  the  science  of  metallurgy 
as  it  bears  upon  the  pi'oduction  of  zinc  ores? 

A.  I  have  read  and  studied  considerable  in  regard  to 
that.  I  was  especially  interested  in  that  department  of 
20   "letallurgy. 

Q.  From  your  knowledge  on  that  subject,  what  is  your 
opinion  as  to  whetlier  in  1848  the  ore  in  the  vein  in  dis- 
pute in  this  suit  would  have  been  deemed  reasonably  fit  to 
be  mined  for  zinc  ? 

A.  I  think  it  certainly  could  be  mined  and  worked  for 
zinc. 

Q.  Please  give  us  your  reasons? 

Mr.  Collins  :   That  is  objected  to,  and  I  presume 
QQ  we  have  the  same  ruling  and  exception  as    before. 

A.  From  an  extended  course  of  reading,  1  am  familiar 
with  the  fact  that  silicate  of  zinc  is  the  predominpting  zinc 
mineral  in  those  ores;  I  know  that  silicate  of  zinc  or  the 
calamine  rather,  has  been  worked  from  the  earliest  times 
for  zinc  and  for  the  production  of  brass.  I  know  in  1803, 
Smithson  showed  that  silicate  of  zinc  was  a  constituent  of 
very  many  calamines;  that  in  1816, Cleveland's  Mineralogy 
indicates  that  a  large  proportion  of  the  zinc  is  made  from 
40  silicate  and    carbonate  of   zinc.     In   1824   Vanuxem  and 
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ininef — or  in  tlie  veins  at  Mine  Hill,  and  Troost  confirms 
that  opinion  in  the  same  year.  In  1833  Dnnias  applied 
chemistry,  tells  me  that  silicate  of  zinc  is  a  reliable  ore  of 
zinc.  In  a  period  from  1834- to  1836  the  ores  from  this 
locality  were  worked  at  Washinu;ton  for  the  production  of 
spelter.  In  1843,  Levy  describes  the  willeinite  fi'oin 
Moresnet.  Karsten's  Metalhn-gy  of  1831,  and  Lampadius  of 
18:i7  ;  those  all  have  enabled  me  to  sav  positively,  or  in  my 
opinion,  that  silicate  of  zinc  is  an  ore  of  zinc.  jq 

Q.   How  about  Booth? 

A.  Booth  is  of  a  later  time,  1851  or  1854. 

Q.  Yon  have  confined  yourself  to  the  literatuie  prior  to 
1848? 

A.  Yes,  sir. 

Q.  Are  you  able  to  saj'  whether  previous  to  1848  there 
was  in  successful  useful  operation  a  process  for  making  tlie 
white  oxide  of  zinc  ? 

A.  I  know  that  in  1796  a  patent  was  granted  to  Atkin- 
son in  England,  an  English  patent,  for  the  mannfactui'e  of  20 
oxide  of  zinc  directly  from  the  ores,  and  in  tlie  year  1800, 
in  a  French  journal,  the  "  Annals  of  Arts  and  Manufac- 
tures," this  process  was  alluded  to  as  being  in  use,  and  that 
called  out  some  considerable  discussion  whicli  showed  that 
from  1785  down  to  that  time  the  oxide  of  zinc  had  been 
produced  in  France  and  England,  and  sold  as  a  paint. 

Q.  That  was  from  when  i 

A.   1785. 

Q.   Down  to  ? 

A.  Certainly  to  1800  ;  that  was  the  time  of  that  discus-  ^q 
sion. 

Q.   Yes? 

A.  The  matter  was  continued  in  practice,  I  believe,  for 
some  time  after  that,  but  not  until  1848,  did  it  again  at- 
tract very  much  attention.  At  that  time — 1846,  I 
believe  it  was  LeOlare,  revived  the  whole  subject  of  the 
manufacture  of  oxide  of  zinc  and  its  use  as  a  paint. 

Q.  What  about  the  production  of  spelter,  leaving  the 
white  oxide  and  coming  to  the  spelter,  has  there  been  any 
material  change  in  the  pi'oces.s  in  vogue  for  the  production   40 
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of  spelter  since,  we  will  sny  ISiO,  until  the  present  time  ? 

•A.  Certainly  none. 

.  Q.  Those  processes  were  what  we  heard  of — 
.A.  As  the  Belgian  and  Silcsian. 

Q.   How  long  was  the  muffle  process  continued  in  use? 

A.  Well,    I  cannot  tell  you  the  exact  time ;  it   was  con- 
tinued in   the    tirst   instance    I  have  mentioned,  under  At- 
kinson's patent.     I  have  no  data  on  the  subject,  but  I  know 
it  must  have  been  continued  until  some  time  in  the  begin- 
iQ   ning  of  this  century — certainly  tive  or  six  years. 

Q.  Do  you  know  whether  the  method  adopted  by  the 
New  Jersey  Zinc  Company  when  it  lirst  began  to  manu- 
facture white  oxide,  differed,  or  was  similar  to  the  methods 
described  in  the  Atkinson  patent  ? 

A.  According  to  my  reading  in  the  matter,  the  New 
Jersey  Zinc  Company  tirst  attempted  to  make  it  in  retorts, 
make  the  oxide  in  retorts;  they  soon  replaced  their  retorts 
by  muffles,  and  the  muffles  were  sul)stantially  the  same  in 
construction  as  that  described  by  Atkinson. 
OQ       Q.  How  did  Mr.  Atkinson  catch  the  white  oxide? 

A.   He  caught  it  in  chambers,  as  I  understand,  and  tubes. 

Q.  Eather  thati  in  bags? 

A.  Rather  tlnin  in  bags. 

Q.  I  understand  you  to  say  that  was  successfully  op- 
erated ? 

A.  That  is  what  my  reading  tells  me. 

Q.  Did  the  Wetherill  process  radically  change  the  pro- 
cess of  the  manufacture  of  white  oxide? 

A.  Mr.  Wethei'ill's  process  was  an  improvement,  and  a 
on  decided  economical  improvement  in  the  manufacture  of 
oxide  of  zinc.  IJe  introduced  a  means  of  heating  which 
was  by  direct  firing,  which  saved  fuel,  because  in  the  muffle 
previously  used  the  heat  had  to  be  transmitted  through  the 
walls  of  the  nniffle.  It  was  a  decided  economical  advance, 
but  the  process  was  the  same. 

Q.   What  about  the  product  ? 

A.  I  think  the  p'-oduct  was  greater  in   amount ;  I    don't 
know   enough    about    the    quality  of  the  product  that  was 
made  before  from  the  muffle  furnace,  to  say. 
40 
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By  tlie  Court: 

y.  Vi  Iiicli  was  the  greater  amount  ? 
A.  The  Wetherill  increased  the  j'ield. 

Further  direct : 

Q.  From  your  knowledge,  do  you  believe  that   piior   to 
the  introduction  of  this  modification   which    you    have  re- 
ferred to  as  tiie  Wetlierill  process,  that  oxide   of   zinc   was  -jq 
profitably  manufactured  in  this  country  ? 

Mr.  Collins  :     Objected  to. 

The  Court:  Anything  that  will  tend  to  show 
the  availability  of  this  vein  and  the  ores  in  it  in 
1848  is  competent. 

Mr.  Collins :     I  object  to  it  as  incompetent. 

Tiie  Court :  How  are  we  to  discover  it  ?  Sup-  20 
pose  it  was  in  the  year  1800  instead  of  1848,  ex- 
cept by  those  accustomed  to  examiningr  tlie  books 
and  to  discover  in  them  the  history  of  the  art. 
The  question  is  a  little  difl:'erent  from  what  it 
ought  to  i)e. 

Mr.  R.  IJ.  McCarter  :     I  think  I  can  modify  it. 

Q.  Does  your  experience  in  the  Wetherill  patent  suit, 
to  which  you  have  referred,  enable  you    to  say  from  your  qa 
knowledge  derived  in   that  way,  whether  in    the  Wetherill 
accounting — were  you  a  witness  in  the  Wetherill   account- 
ing suit? 

A.  No. 

Q.  In  the  Wetherill  Patent  suit  \ 

A.  In  the  Wetherill  main  case  ;  yes,  sir. 

Q.  From  the  experience  you  derived  in  the  Wetherill 
patent  suit,  or  the  Moses  Tayloi-  accounting  suit,  are  you 
able  to  tell  us  whether  the  inannfactui-e  of  zinc  l)y  the 
mutile  process,  was  or  was  not  successful  and  |irofitable  ?  40 
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Mr.  Parker  :     Objected  to. 
The  Court :     What  date  is  that  ? 

The  witness:     The  Wetherill  main  case  was  in 

1870. 

Mr.  R.  H.  McCarter:  I  am  asking  about  the 
muffle  process  in  use  prior  to  1852  or  1853. 

]Q  The  Court :     How  did  lie  discover  the  eondition- 

of  things  in  1852,  by  being  a  witness  in  tiie  Weth- 
erill case  in  1870? 

Mr.  R.  H.  McCarter:  I  propose  to  show  by 
tliis  witness,  that  part  of  tliat  very  Wetlierill  ease 
was  to  show  that  the  profits  Wetherill  was  en- 
titled to  was  the  difference  between  what  was 
admitted  to  be  made  by  the  old  process  and  what 
he  claimed  was  made  by  his  process.  That  there 
was  a  profit  concededly  by  the  old  process,  but 
more  by  the  new  one,  and  that  he  derived  his 
information  in  that  way. 

The  Court:     In  1870  « 

The  Witness  :     1872,  that  part 

Mr.  McCarter :  The  period  at  which  this  oc- 
curred was  in  1852  or  1853  ? 

The  Court:  1  think  I  will  exclude  that  ques- 
tion.    You  may  take  an  exception. 

Mr.  McCarter  ;     Exception,  please. 

To  -which,  ruling  the  plaintiff's  cou 
sel  prays  an  Exception,  and  that  his  ss 
Exception  may  be  sealed  and  it  is  seal 
accordingly. 

IflT.  J.   MAGIE, 

/.  ^.  c. 
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Q.  Uave  yon  an}'  kiiowledore  as  to  wlietlier,  prior  to  the 
introduction  of  tlie  modification  that,  you  iiave  spoken  of 
as  the  Wetherill  process,  tlie  oxide  of  zinc  was  successfnlly 
manufactured  in  tiiis  country  ? 

A.  My  knowledge  is  derived  entirely  from  tiie  Wetherill 
accounting  case;  I  had  no  access  to  the  books  of  the  corn- 
pan}'  ;  I  know  nothing  beyond  that,  but  I  wiis — 

Mr.  Collins  :     Never  mind  tliat. 

Tiie  Witness :  I  was  quite  prominent  in  the 
Wetherill  main  case  as  an  expert,  and  took  con- 
siderable interest  in  the  accounting  case;  I  know 
tiie  result  of  that  course. 

Q.  Yes? 

A.  I  have  no  other  means  of  knowledge. 
Q.  What  is  the  fact? 

Mr.  Collins :     Objected  to.  20 

The  Court ;  I  think  it  comes  within  the  same 
ruling. 

Q.  I  show  you  Exhibit  Stone  No.  1,  tabulated  statement. 
Please  look  at  tiiat,  and  tell  me  whether  it  is  your  belief 
that  an  ore  which  upon  analysis  shows  such  results,  could 
have  been  used  to  make  iron  in  1848  ? 

A.  To  make  iron? 

Q.  Iron?  30 

A.  No,  sir ;  I  don't  think  it  could. 

Q.  Why? 

A.  Well,  it  is  too  low  in  iron  and  too  high  in  zinc. 

Q.  From  your  knowledge  on  the  subject,  what,  in  1848. 
was  the  ore  called  franklinite? 

Mr.  Parker :     I  object  to  that. 


A.  It  is  a — 

Q.  One  moment — there  is  an  objection. 
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Mr.  Parker :     From  jour  knowledge,  in  1848, 
what  was  the  ore  called  franklinite  ? 

The  Court :     Give  me  the  question. 

(The  question  read  as  above.) 

The  Court :     What  was  the  ore  which  was  then 
called  franklinite,  in  1848  ? 

10  Mr.  R.  H.  MeCarter :     Yes,  sir. 

The  Court;     If   he  has  expert   knowledge   on 
that  subject,  I  think  it  is  competent. 

Mr.  Parker  :     Exception,  please. 

A.  I  should  regard  it  as  the  ore  described  in  Rogers' 
Geological  Survey  of  the  State  of  New  Jersey,  I  think, 
from  the  report  of  1846,  as  an  iron  ore  ;  so  described  in 
the  deeds  cotemporaneous  with  these  deeds. 

Q.  Are  you  at  all  familiar  with  the  analysis  that  have 
been  reported  to  have  been  made  of  the  mineral  franklinite 
prior  to  1848? 

A.  I  know  of  three,  and  I  believe  that  is  all  the  analysis 
made  of  the  mineral  franklinite  prior  to  1848. 

(4.  What  is  the  average  of  zinc  in  those  analysis  ? 

A.  Fifteen,  and  I  think,  eight  hundredths  per  cent, 
oxide  of  zinc;  80^  of  that  is  metallic  zinc. 

Q.  Now,  about  the  iron  in  the  same  ? 

A.  I  think  about  66  per  cent,  of  sesqui  oxide  of  iron,  of 
which  70  per  cent,  is  metallic  iron. 

Q.  Now,  could  the  mineral  franklinite,  whose  average 
analysis  you  have  just  referred  to,  -if  fouiid  in  sutBcient 
/      quantities,  have  been  worked  for  iron  iii  1848  % 

A.  Tiiat  is  my  opinion,  it  could. 

Q.  Why? 

A.  Because  it  has  sufficient  iron  in  it,  and  it  is  not  suffi- 
ciently high  in  zinc  to  prevent  the  action  of  the  furnace. 

Q.  Do  "you  know  of  Berthier  having  made  such  a 
40  suggestion  ? 
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A.  Bertliier,  in  his  first  paper  pnl)lislied,  I  tliiiik,  in  the 
ftariy  part — I  think  in  1817,  suggests  its  use,  liaviiig  made 
some  experiments,  suggests  its  use  for  tlie  manufacture  of  a 
j)efuliar  iron  wiiich  lie  thought  would  play — 

Q.  Has  there  been  an3'  essential  change  in  the  method 
of  extracting  zinc  from  its  ores  since  1848? 

A.  I  know  of  no  changes,  and  I  have  reid  very  exten- 
sively. 

Q.  What  were  the  recognized  ores  of  zinc  in  1848? 

A.  The  recognized  ores  of  zinc  in   1848  were  the  car-  jq 
bonate  and    the   silicates,    both    hydrous  and    anhydrous, 
and  blende. 

Q.  How  long  has  the  silicate  of  zinc  been  known  as  an 
ore  of  zinc  ? 

A.  I  sliould  say  since  1803 ;  certainly. 

Q.  And  do  you  know  how  long  it  has  been  worked  ? 

A.  It  has  been  worked — it  is  a  constituent  of  calamine, 
and  that  has  been  worked  since  the  introduction  of  this 
process  in  the  early  part  of  the  century. 

Q.  Is  tliei'e  any  difference  in  the  method  of  treatment  of  20 
hydrous  and  anhydrous  silicate  ? 

A.  The  hydrous  silicate  for  making  spelter  is  preceded 
by  heating  or  calcination,  to  drive  off  the  water  ;  otherwise, 
the  treatment — after  that  the  treatment  is  the  same. 

Q.  What  colors  does  the  silicate  of  zinc  take  in  the  ore 
or  rock;  how  does  it  manifest  itself;  what  are  the  different 
colors  ? 

A.  The  ore  of  Mine  Hill  ? 

Q.  Yes. 

A.  Well,  it  is  colorless,  gra}',  black,  green  pink,  various  30 
shades  of  pink,  and  various  shades  of  red. 

Q.  Can  you  tell  us  from  your  reading  whether  the  term 
"  red  zinc  ore  "  is  properly  applicable  to  both  the  red  oxide 
and  the  silicioiis  oxide  of  zinc,  or  the  silicates? 

A.  Troost,  in  1824,  pointed  out  that  the  term  was  equally 
ajjplicable  to  the  red  oxide  and  to  the  siiicious  oxide  or 
silicate  of  zinc. 

Q.  Was  he  speaking  of  Mine  Hill  ores  then  ? 

A.  Speaking  of  Mine  Hill  ores;  he  said  both  are  red,  and 
both  are  ores  of  zinc.  40 
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Q.  Yes? 

A.  Zinc  ores. 

Q.  Yon  liave  spoken  of  analyzing  several  specimens 
taken  from  all  over  Mine  Hill ;  have  \ou  ever  paid  any 
attention  to  the  Weights  and  Measures  opening? 

A.  I  have  made  a  great  many  visits  and  examinations  of 
the  Weights  and  Measui'es  opening.     During  a  great  many 
of  my  visits  I  had  the  opening  cleaned  out  especially   for 
examination. 
iQ       Q.  Have  you  ever  made  any  analysis? 

A.  I  liave  ni:ide  several  analysis  for  the  accounting  case. 

Q.  When  you  first  saw  the  Weights  and  Measures  openr 
ing,  which  was  in  what  year  ? 

A.  1878  that  I  first  was  there  and  paying  any  attention 
to  it. 

Q.  Won't  you  describe  its  then  condition  at  your  first 
visit ;  the  size  and  general  condition  ? 

A.  It  was  largely   filled   in   with   soil  and   wash    matter 
from  the  surrounding  hill,  and  somewhat  overgrown    with 
20   vegetation,  showing  it  had  not  been   disturbed   for  several 
years  anyhow. 

Q.  When  you  first  saw  it,  was  the  Cedar  Tree  opening 
combined  with  it,  or  were  they  distinct? 

A.  Well,  they  were  separated  by  an  embankment  or 
wall,  which  may  of  been  of  the  original  rock  or  loose 
material  piled  up  ;  I  don't  know  which. 

Q.  What  is  the  character  of  the  ore  which  you  found  at 
the  Weights  and  Measures  opening? 

A.  The  same  character  as  the  rest  of  the   vein,   silicate 
30  of  zinc  and  franklinite,  and  some  little  red  oxide. 

Q.  How  large  about  is  this  hole  at  the  Weights  and 
Measures  opening  ? 

A.  I  should  say  on  the  average  the  Weights  and  Measures 
opening  proper  would  be  about  twenty  feet  bv  perhaps 
twelve,  perhaps  seven  or  eight  feet  deep. 

Q.  The    weights   and   measures   of   the   United    States 
Government  are  said  to  have  been  made  from  ore    taken 
from  this  locality.     Do  you  recollect   the  fact  of  the  dis- 
tribution by  the  government  of  the  weights  and    measures 
40  in  1836,  1837  or  1838? 
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A.  I  hiive  seen,  1  liiive  always  understood  tliat  they  made 
tliom  for  tlie  Custom  houses,  and  also  for  the  distribution 
to  the  various  State  eapitols,  the  States  of  the  Union  ;  I 
liave  seen  tiiose  in  Missouri. 

Q.  Are  you  familiar  witii  Mr.  ILissler's  report  about 
this  matter? 

A.  I  have  examined  it;  yes. 

Q.  Was  that  an  e.xperiment,  Dr.  Williams? 

A.  It  was  an  experiment ;  it  was  a  practical   working  of 
the  ore  for  the  purpose  of  making  sufficient  zinc  to  fuinish   jq 
the  brass  for  the  standard  weights  and  measui-es. 

Q.  And  that  was  about  when  ? 

A.  That  was,  I  think,  about  1S3G  ;  I  think  the  first  zinc 
was  produced  about  1836. 

Q.    Do  you  know  why  the  Government  did  it? 

A.  Well,  I  tliink  the  idea  was  to  get  a  perfectly  pure 
zinc.  Mr.  llassler  recommends  the  manufacture  of  the 
zinc  itself  rathei'  than  to  resort  to  the  purchase  of  com- 
mercial zinc  and  purifying  it,  that  it  would  be  more 
economical  to  manufacture  the  zinc,  and  certainl)'  more  20 
certain,  than  to  purify  the  ordinary  zinc  of  commerce. 

Q.  You  spoke,  Dr.  Williams,  of  the  report  of  Rogers  in 
1836.  I  show  you  a  book  entitled  "  Geology  of  New 
Jersey,  Report  of  the  Geological  Survey  of  the  State  of 
New  Jersey,  by  Henry  G.  Rogers,  1836."  Please  look  at 
that  book  and  ])artieularly  page  142,  and  see  if  that  is  what 
you  refer  to.  ? 

A.  The  analysis  of    Franklin  iron  ore,  or  franklinite,  as 
given  on  page  142,  showing  64.32  per  cent,  of  protoxide  of 
iron,  16.08  oxide  of   manganese,  12.15   of   oxide  of  zince,  30 
6.65  of  magnesia,  and  allumina,  earthy  matters  and  silica,  is 
the  analysis  I  have  reference  to. 

By  the  Court : 

Q.  Wiiat  has  that  reference  to  ? 
A.  It  is  tiie  report  of  1836. 
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Further  direct  : 

Q.  Is  tliis  a  regular  copy  of  the  Geological  Report  of 
that  year,  do  you  know  ? 

A.  1  dont't  know  ;  I  suppose  so. 

Q.I  t  is  not  a  reprint,  as  far  as  you  know  1 

A.  I  should  judge  not ;  I  siiould  not  characterize  it  as  a 
reprint. 

Q.  Now,  assuming  that  the  franklinite  could  have  been 

removed  from  the  ore,  such  as  is  sampled  and  analyzed  in 

'^  Mr.    Stone's   Exhibit    No.  1,  have   you    any  opinion  as  to 

whether   there  would    have   been   any  trouble   in   1848  in 

making  spelter  from  that  ore? 

Mr.  Parker :     I  object  to  an  assumption  of  that 
sort. 

Q.  By  the  process  then  in  vogue? 


20 


The  Court :  There  has  been  sufficient  proof 
from  which  an  inference  could  be  drawn  that  it 
might  be  removed,  to  justify  the  question  as  orig- 
inally asked. 

Mr.  Parker:     Exception,  please. 

A.  Tiie  mineralogical  composition  of  that  ore,  as  given 
in  this  paper,  shows  38.26  per  cent,  of  franklinite;  if  that 
were  removed  by  magnetic  or  any  other  process,  it  would 
leave  a  very  rich  ore  behind  it. 

Q.  Very  rich  zinc  ore  ? 

A.  Zinc  ore,  on  account  of  the  willemite  in  the  ore. 

Q.  Now,  would  that  very  ricii  zinc  ore  that  would  have 
been  left,  b)' processes  known  in  1S48,  have  been  capable  of 
being  made  into  spelter? 

A.  Certainly  ;  it  is  silicate  of  zinc. 

Q.  Yes. 

Cross-examination  by  Mr.  Parker  : 

Q.  I  see  you  refer  to  the  first  column,  which  is  only  one 
40  sample.    Suppose  we  turn  to  the  last  column  of  this  paper? 
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A.  The  average  ? 

Q.  The  average.  Taking  the  average  as  showing  45  per 
cent,  of  fruiiklinite  and  24.39  of  wiiieniite,  18.40  of  car- 
bonate of  lime,  and  11.71  of  other  minerals,  liow  does  tiiat 
compare  witii  Buckwheat  ore— mncli  leaner,  is  not  it? 

A.  Yes,  sir;  leaner,  because  there  is  more  carbonate  of 
lime  in  it. 

Mr.  R.  H.  McOarter:  May  I  interrupt  you  a 
moment,  Mr.  Parker?  I  ofter  in  evidence  a  cer- 
tified copy  of  the  Atkinson  patent,  referred  to. 

The  Court :  Proceed  with  the  examination  of 
this  witness  now. 

Mr.    McCarter:     It  will   be  marked  Exhibit — 

Mr.  Collins  :  They  are  marked  for  identilica- 
tion. 

The  Court:     Proceed  with  this  examination.       20 

Q.  Were  you  examined — you  say  you  were — in  the  Tay- 
lor suit  ? 

A.  In  the  accounting. 

Q.  And  you  were  examined  in  behalf  of  the  New  Jersey 
Zinc  Company  ? 

A.   Yes.  sii-. 

Q.  To  prove  that  the  ores  of  the  Buckwheat  Mine  open- 
ing were  zinc  ores,  and  not  fraiddinite  ? 

A.  Yes,  sir. 

Q.  Under  the  deeds  of  1848,  and  you  were  an  expert 
continually  on  that  sui)ject  ? 

A.  I  gave  considerable  testimony  in  that  suit. 

Q.  And  you  were  asked  a  series  of  questions,  Mr.  Wil- 
liams, on  pages  839  and  840.  Were  you  not  asked,  "  Sup- 
pose that  ore  contained  70  per  cent,  of  franklinite  and  30 
per  cent,  of  silicate  of  zinc  and  red  oxide,  what  would  it  be 
called  in  a  commercial  sense?"  Were  yon  asked  that  ques- 
tion ? 

A.   I  prosiiine  so,  if  it  is  there.  40 
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Q.  And  did  jou  answer,  "  It  would  be  called  a  frank- 
liniteore." 

A.  If  that  answer  is  there  ;  yes,  sir. 

Mr.  T.  N.  McCarter :  I  think  that  is  not  proper. 
The  witness  don't  know  whether  it  was  there  or 
not. 

The  Court :  I  do  not  tliink  it  is  the  way  in 
which  this  witness  or  any  otiier  can  be  contra- 
dicted. 

Mr.  R.  H.  McCarter:  He  didn't  say  it,  either; 
he  said  it  would  not  be  called  franklinile  simply. 

Mr.  Parker:     What  page  are  you  on  ? 

Mr.  R.  H.  McCarter:     839. 

Mr.  Parker :     84    is  where  I  am. 

Q.  On  page  874  were  you  not  asked,  "  Suppose  there  is 
8  per  cent,  of  red  oxide  of  zinc  and  92  per  cent,  of  frank" 
liiiite,  what  ore  would  that  liave  been  called  in  1848  < 

Mr.  R.  H.  McCarter:     We  object. 

Mr.  T.  N.  McCarter :  If  tiie  witness  remem- 
bers, in  reply  to  these  questions,  what  was  asked 
and  what  lie  replied,  he  is  competent  to  answer, 
but  I  don't  think  he  is  competent  to  answer  unless 
he  does  remember. 

The  Court:  I  think  that  is  the  primary  test — 
whether  a  witness  remembers.  To  say  that  if  it 
is  there  1  must  have  said  it.  docs  not  amount  to 
anything,  it  cannot  help  us  at  all. 

Q.  Do  you  remember  that,  sir? 
A.  No,  sir;  I  do  not. 

Q.  Do  you  remember  answering  to  such  a  question,  "It 
40  certainly  would  not  have  been  called  a  zinc  ore"  ? 
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A.  I  do  not;  no. 

Q.  Do  you  remember  being  asked,  "  Would  it  have  been 
called  franklinite  "  ? 

A.  I  don't  remember. 

Q.  Do  you  remember  answering  "  Yes,  sir."? 

A.  I  don't  remember. 

Q.  Do  you  remember  being  asked  questions  5,  6,  7, 
page  875,  "  Wliy  would  that  have  been  called  franklinite 
in  1848  ?"     Do  you  remember  that? 

A.  I  do  not  remember. 

Q.  Do  you  remember  answering,  "  Because  there  would 
not  be  sufficient  zinc  in  mechanical  admixture  in  tiiat  ore 
to  give  it  a  value  as  a  zinc  ore"  ? 

A.  I  don't  remember. 

Q.  Do  you  remember  being  asked,  "  What  was  a  suffi- 
cient admi.xtnrc  in  those  times  to  give  it  a  value  as  a  zinc 
ore  "  ? 

A.  I  don't  remember  now. 

Q.  Do  you  remember  answering,  "  I  should  think  tiiere 
ought  to  be  thirty  to  thirty -five  per  cent,  of  oxide  of  zinc 
in  that  material  to  fix  it  as  an  ore"  ? 

A.  I  don't  remember  making  that  answer. 

Q.  Do  you  remember  whether  that  was  your  opinion  ? 

Mr.  McCarter  :  I  don't  think  what  his  opinion 
was  when  he  was  examined  as  a  witness  is  any 
contradiction  of  what  he  stated  here. 

The  Court:  If  his  opinion  was  in  that  line  at 
that  time,  I  think  it  may  be  proved,  because  he 
now  gives  a  different  opinion,  if  I  understand  what 
he  has  stated,  making  a  zinc  ore  of  an  ore  contain- 
ing a  less  percentage.  I  may  be  mistaken  as  to 
what  he  said,  but  I  think  he  said  that. 

Mr.  McCarter :  1  did  not  remember  that  the 
witness  had  fixed  any  percentage  of  zinc  in  his 
testimony,  which  was  necessary  to  make  zinc  ore. 

Mr.  Parker :  He  has  talked  about  this  ore 
wiiich  contains  an  average  of  twenty-five  per  cent.   40 
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Mr.  R.  H.  MeCarter;  He  was  asked  about 
iron,  nothing  about  whether  that  was  zinc  ore. 

Mr.  Collins :  He  was  asked  about  after  the  iron 
was  taken  out. 

Mr.  MeCarter:  Only  whether  you  could  make 
iron  out  of  the  ore? 

The  Court :     I  think  he  was  asked  if   the   iron 

^"                    was  taken  out,  what  would  remain  ?  Now,    that, 

perhaps,    would    make    a   different  percentage, 
probably  would. 

Mr.  R.  H.  MeCarter:  He  said  there  would 
be  enough  silicate  left  to  make  spelter. 

The  Court :     Yes,  and  to  be  a  valuable  zinc  ore. 

Mr.  Griggs:     A  rich  zinc  ore? 

20 

The  Court ;  1  do  not  know  whether  I  am  ex- 
pert enough  to  know  whether  that  would  not 
change  the  percentage ;  I  suppose  it  must,  the 
iron  being  out. 

Mr.  MeCarter :  He  was  not  asked  al)out  the 
divided  ore. 

The  Court :     I   do    not  .remember  that  he  said 
the  undivided  ore  was  zinc  ore. 
30 

Mr.  Parker :  1  understood  him  to  refer  to  this 
as  a  zinc  ore. 

Tlie  Witness  :  All  that  I  recollect  about  it,  it 
was  a  question,  if  the  franklinite  was  removed 
whether  it  could  be  worked  for  zinc  ? 

,,  By  the  Court : 

Q.  There  was  such  a  question,  but  you  were  asked  some- 
40     hiug  before  that  ? 
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A.  I  was  asked  wlietliei  tlie  ore  could  be  worked  for  iron. 
Q.   You  were  asked  in  reference  to  the  ore  exhibit  on  the 
table? 

By  Mr.  R.  II.  McGarter :  I  have  the  question 
on  my  notes.  The  first  time  I  referred  to  the 
table  of  Mr.  Stone,  the  question  was  whether  that 
could  be  used  for  iron  ;  he  said  no,  because  it  liad 
too  much  zinc. 

The  Witness  :     Too  little  iron.  10 

Mr.  E.  H.  MeCarter:  Then  I  said,  ''Assnm- 
ino;  the  franklinite  were  removed,  could  it  have 
been  used  for  spelter  "  ?  and  he  said  "  Yes." 

The  Court :     What  is  the  question  now  ? 

Mr.  Tarker :  Whether  that  was  his  opinion  in 
1879,  the  time  of  the  Taylor  accounting. 

20 
The  Court :     Well,    there   seems   to  be  a  great 

deal  of  confusion  as  to  wliat  lie  has  said. 

The  Witness :  I  have  not  read  the  testimony 
for  a  long  while. 

Q.  The  question  is,  not  as  as  to  whether  you  gave  that 
testimony,  but  as  to  what  your  real  opinion  was  at  that 
time  ? 

The  Court:     Put  the  question  again.  30 

Further  ci^oss : 

Q.   Was  that  your  opinion  in  18 — 

The  Court:     What? 

Q.  That  you  thought  there  ought  to  be  from  thirty  to 
thirty-tive  per  cent,  of  oxide  of  zinc  in  the  material  to  fix 
it  as  an  ore  in  those  times,  that  is  to  say,  in  1848.  4q 
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Mr.  R.  H.  McCartei- :     No ;  not  at  all. 

The  Court :     Well,  that  is  his  question. 

Mr.  R.  H.  McCarter:  The  word  "1848"  is 
not  either  in  the  question  or  answer. 

The  Court :  He  is  not  asked  ahout  1848  ;  he  is 
asked  about  his  opinion  at  the  time  the  evidence 
is  given  as  to  what  would  have  been  the  fact  in 
1848.  I  will  permit  the  question.  Take  an  ex- 
ception. 

Q.  At  the  time  of  the  Taylor  accounting,  was  it  your 
opinion  that  a  sufficient  admixture  in  1848  to  give  the  ore 
value  as  a  zinc  ore  should  be  from  thirty  to  thirty-tive  per 
cent,  of  oxide  of  zinc  in  the  material  to  lix  it  as  an  ore. 

Mr.  McCarter :     I  object  to  the  question. 

20  The  Court;     I  will  take  it.     Take  an  exception. 

Mr.  McCarter :     Exception. 


10 


30 


A.  That  was  my  opinion,  then,  sir. 

Q.  Then  at  that  time  you  would  not  have  considered  an 
ore  showing  the  average  in  "  Stone  No.  1,"  a  zinc  ore,  to 
liave  been  a  zinc  ore  in  1848  ? 

A.  Yon  mean  the  analysis  of  the  ore. 
40       Q-  Of  the  average  ? 


10 


551 

A.  The  avorage  there  ? 

Q.  Sliowiiig  25^  per  cent,  of  oxide  of  zinc. 

A.  I  certainly  sliould  not  have  considered  tliat  an  ore  if 
my  requisite  was  thirty  to  thirty-five  per  cent. 

Q.  You  say  tiiat  Rogers'  Geology  of  1836  describes  the 
fraidiliuite  ore.  and  you  regard  franklinite  ore  to  be  the 
same  as  described  in  that  geology  ? 

A.  I  said  it  was  an  analysis  of  franklinite  ore,  not  a  de- 
scription of  it,  and  I  i-ead  the  analysis. 

Q.  You  did  that  afterwards,  sir.  Did  you  not  answer 
that  you  regarded  tlie  ore  franklinite  to  be  the  same  de- 
scribed in  Rogers'  report  of  1836  ? 

A.  I  don't  know  that  there  is  any  description  there  ;  I 
only  know  there  is  an  analysis  of  it. 

Q.  You  don't  know  that  there  is  any  description  of  the 
franklinite  there  ? 

A.  No  description  ;  there  is  an  analysis. 

Q.  Is  there  not  a  full  desci'iption  of  this  bed  in  such  way 
that  it  cannot  be  mistaken,  as  consisting  of  franklinite  ore  ? 

A.  I  was  not  asked  anything  about  the  bed  at  all.  I 
was  asked  about  the  ore. 

Q.  Is  not  this  particular  ore,  as  appearing  on  the  surface 
in  this  particular  bed,  described  in  that  report  so  that  it 
cannot  be  mistaken,  and  described  as  the  bed  of  franklinite 
ore  'i 

Mr.  R.  H.  McCarter  ;  I  object.  The  objection 
is  that  he  referred  to  Rogers'  report  simply  as  one 
of  the  reasons  why  the  ore  called  franklinite  was 
in  184:8  an  iron  ore,  and  said  as  one  of  his  reasons 
that  Rogers'  report  of  1836  on  a  certain  page  30 
gave  an  analysis  of  the  iron  ore  or  franklinite, 
and  then  he  gave  tlie  analysis,  and  that  is  every- 
thing he  said  about  it.  That  has  nothing  to  do 
with  the  vein  or  bed,  or  anything  else. 

The  Conrt :  Yon  may  introduce  anything  m 
Rogers'  report  that  tends  to  contradict  or  lessen 
the  weight  of  the  evidence  given.  So  far  as  I 
recollect,  or  my  notes  show,  the  only  reference  to 
Rogers'  report  was  in  regard  to  the  analysis.  ^q 
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Mr.  Parker :  My  notes  go  further ;  just  pre- 
vious to  the  analysis.  I  don't  know  whetlier  the 
stenographer  can  tind  it  easily,  but  this  is  impor- 
tant, sir. 

Q.  Have  yon  Rogers'  report  there  ? 

A.  No,  sir. 

Q.  Which  report  did  you  refer  to,  that  of  1840  or  1836  ? 

A.  1836. 

Q.  In  that  report,  on  page  118,  does  it  not  describe— at 
the  bottom  of  tiie  page  -  not  over  the  analysis,  but  the  bed 
of  f  ranklinite  ore  and  its  quantity. 

Mr.  R.  H.  McCarter  :     I  object. 

The  Court :     I  think  it  is  incompetent. 

Mr.  Parker  :     Incompetent? 

Mr.  Court :     I  do. 


20  Mr.  Parker :     We  respectf uly   pray   an    excep- 

tion. 

The  Court :     Take  an  exception. 

Q.  Do  I  understand  you  to  have  expressed  any  opinion 
with  reference  to  the  practicability  in  1848  of  making  a 
separation  of  the  frankiinite  and  willemite  ? 

A.  Not  at  all ;  the  question  asked  an  assumption. 

Q.  Mr.  Williams,  you  said  that  Bertheir  said  in  1813 
30  that  the  mineral  frankiinite  could  be  worked  for  iron? 

A.  I  said  that  Mr.  Bertheir,  at  the  time  of  tlie  publica- 
tion of  his  paper,  whether  it  was  1813  or  1817, 1  don't  re- 
member, Mr.  Parker,  suggested  its  use  for  the  manufac- 
ture of  iron  of  peculiar  properties ;  that  he  had  made  some 
crucible  experiments,  and  had  pioduced  an  iron  Avith  those 
properties  which  he  thought  would  be  valuable  in  the  arts. 

Q.  Did  he  not  suggest  the  use  of  ore  in  which  frankiin- 
ite prevailed,  not  merely  as  the  pure  mineral  ? 

A.  Mr.  Bertheir  used  the  pure  mineral.  He  gives  the 
40  analysis  of  the  mineral  there  as  sixty  six  per  cent. 
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Q.  Did  lie  not  suggest  tlie  use  of  tlie  foiite  for  casting 
or  smelting  of  material  in  which  tiie  frankiinite  of  black 
mineral  pres'aileti  ? 

A.  Foute,  as  I  understand  it,  is  cast  iron,  and  he  suggested 
tlie  mineral  he  analyzed,  as  I  understand  it,  and  that  was 
ci'jstals  of  frankiinite. 

Q.  I  call  yonr  attention  to  his  language,  sir.  Did  he 
not  say,  "  By  assorting  into  one  collection  the  pieces  in 
which  the  red  mineral  prevails,  and  into  another  those  in 
which  the  frankiinite  is  the  prevailing  part,  the  first  can  be  jq 
em|)Ioyed  as  ores  of  zinc,"  and  then  it  says,  "  The  residuum 
can  be  advantageously  melted  in  the  high  furnace  to  ob- 
tain the  fonte,  or  at  least  it  can  be  mi.xed  for  the  same  pur- 
pose, with  the  ores  that  are  rich  in  frankiinite"  * 

A.  I  would  like  to  see  the  article. 

Q.  (Handing  book  to  witness.) 

Mr.  Griggs :  What  book  do  you  show  the 
witness  < 

Mr.  Parker :     It  is  a  copy  in  the  Trover  case,  20 
hut  if  yon  want  the  original  1  can  produce  it. 

The  Court :  I  shall  have  to  permit  this  line  of 
of  examination  with  this  witness;  lie  was  not 
asked,  but  he  stated  from  various  authors  whom 
lie  consulted,  what  they  said  in  support  of  his 
opinion.  Had  that  been  objected  to,  it  would 
have  been  overruled.  I  think  that  opens  cross- 
examination  as  to  what  they  said  on  tliat  subject 
in  the  same  work.  3q 

A.  I  would  like  to  have  the  question. 

Mr.  Collins:  The  question  is.  whether  he  does 
not  say  what  Mr.  Parker  read  ? 

The  (Jourt :     You  heard  what  Mr.  Parker  read  ? 

A.  I  don't  understand  it  so. 

Q.  Don't  he  suggest  the  employment  of  ores  tliat  are 
rich  in  frankiinite  in  the  fonte?  40 
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A.  On  page  401  he  gives  an  aiialj'sis  of  mineral  frank- 
liiiite  in  "  In  a  specimen  from  Franklin  there  were  found 
66  per  cent,  peroxide  of  iron,  16  per  cent,  red  oxide  of 
manganese,  and  17  per  cent,  oxide  of  zinc."  And  he  says, 
"  For  the  purpose  of  verifying  the  result  of  the  humid 
analysis,  I  made  the  following  trial  :  10  gr.  of  the  fraid\- 
linite  were  heiited  in  a  crucible  hrasque,''  and  so  on,  and 
he  gets  a  button.  "They  were  heated  at  the  same  tem- 
perature in  a  ci'ucible   brasque  10  grains  of   frankiinite," 

IQ  the  frankiinite  he  has  been  describing,  as  1  understand  it, 
"4  of  silex,  1^  of  alumine,  and  1.4  of  lime."  That  was 
the  flux  that  he  added  to  the  frankiinite  which  he  analyzed, 
as  I  read  it  on  page  401.  He  gets  a  pioduct  which  weighs 
so  much,  and  on  page  403  he  says,  "  The  minerals  of  New 
Jersey  may  be  advantageously  turned  to  account  in  various 
ways.  By  assorting  into  one  collection  the  pieces  in  which 
the  red  mineral  prevails" — he  had  been  describing  before 
that  the  i-ed  oxide  of  zinc — "And  into  another  those  in 
which  the   frankiinite  is  the  prevailing  part,  the  first  can 

^Q  be  employed  as  ores  of  zinc,  to  afford  that  metal  by  distil- 
lation with  charcoal,  or  to  afford  brass  by  fusion  with  cop- 
per and  charcoal,"  *  *  *.  ^g  these  minerals  con- 
tain a  considerai)le  quantity  of  manganese  and  their  princi- 
pal gangue  is  carbonate  of  lime  and  garnet,  it  is  probable 
that  they  can  be  treated  in  the  high  furnace,  without  addi- 
tion,"— meaning  without  additioji  of  fiux,  "and  they  will 
prove  very  fusible.  A  fonte  of  excellent  quality  may  be 
obtained  from  them  ;  "  I  understand  that  that  fonte  is  de- 
rived from  the  mineral  frankiinite  that  he  analyzed  there  ; 

30  "  and  in  all  probability  eminently  adapted  for  the  produc- 
tion of  the  natural  steel,  like  that  which  comes  from  the 
ores  of  spathic  iron.  There  would  be  deposited  in  the 
chimneys  of  the  high  furnaces  a  considerable  quantity  of 
the  oxide  of  zinc" — which  would  come  necessarily  from 
that  17  per  cent,  of  oxide  of  zinc  which  lie  gives  in  the 
analysis — "  As  is  the  tact  in  Belgium,  where  this  substance 
is  known  under  the  name  of  cadmie  des  fourneaux  ou 
keiss : " — 


40 


The  Court  :     Do  vou  want  all  this,  Mr.  Tarkerl 


Mr.  Parkei' :     1    liavc   no    ohjection ;   I    would 
like  it  very  iniicli. 

Tiie  Court :     The  ((iiestioii    is   not  wlietlier  you 
Would  like  it,  hut  whether  yon  want  it  ( 

Mr.  Parker  :     I  do. 

The  Court:     I  do  not  see  its  relevancy.     Pro- 

ceeil — j;o  on  i 

10 

Q.  In  reading  tiiere,  did  a'ou  skip — 

A.   Not  intentionally  did  I  skip  anything. 

Q.  Did  you  skip  the  part  tiiat  I  read  to  you,  that  "The 
re-^iduuni  from  the  extraction  of  the  zinc  could  i)e  melted  in 
tlie  liijj;h  furnace  to  ohtain  the  fonte  ;  this  is  on  page  403. 
line  20,  "  Or  at  least  it  can  be  mixed  for  the  same  purpose 
with  the  wres  that  ai-e  rich  in  franklinite? 

A.  I  did  not  read  that. 

Q.  Does  not   that  imply  that    'he    ores  that    are   rich   in 
franklinite,  and  not  the  pure  franklinite,  were  to  lie  used  in   20 
tiie  liigh  furnace  ;  tion't  it  say  so  ? 

A.  I  didn't  I'ead  it  that  way.  J  understand  he  is  refer- 
ring to  two  classes  of  mineral.  One  he  proposes  to  em- 
ploy for  zinc,  and  the  residuum  from  the  distillation  of  zinc 
from  those  zinc  minerals  he  says  may  he  used — 

Bv  the  Court : 


Q.   He  says  it  may  he  mixed  with  ores — • 
A.  Witii  ores  rich  in  fraid<linite. 


30 


Q.  And  any  ore,  then,  rich  in  franklinite,  can  be  used 
with  it,  not  merely  pure  franklinite  ? 

A.  Xo  ;  any  ore  rich  in  fraidilinite. 

Q.  Now,  at  the  end  of  the  article,  page  404  of  the  Tro- 
ver book,  does  he  not  suggest  getting  the  franklinite  out 
of  the  ore  for  the  purpose  of  use? 

A.  "  Finally,  with  the  franklinite,  which  it  will — 

Q.   Well,  does  he  suggest  that? 

A.  1  want  to  read  it  over,  sir. 

ii.  Well,  rt'ud  it  yourself,  sii?  40 
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A.  Yes.  He  snys  that.  I  take  it  to  refer  to  the  same 
crystals  of  fraiiklinite  which  lie  analyzed. 

Q.  I  didn't  understand  wiiether  you  knew  practically 
anything  of  the  use  of  a  mutlie  furnace  ? 

A.  Notiiing  at  all. 

Q.  You  say  there  was  a  patent  for  the  use  of  a  mutfte  in 
making  white  oxide  as  early  as  1799  ? 

A.  1796. 

Q.  Its  number  and  name,  if  you  please  1 

Mr.  Parker  :     I  don't  know  that   I  want  to  put 
it  in  evidence;  I  want  to  get  it  on  the  record. 

Mr.  Griggs :     Is  it  called  for  ? 

Mr.  Parker :      I  do  not  call  for  it ;  I  asked  for 
the  name  and  number,  that  is  all. 

A.  Anno  Domini,    1796.     English    patent,   No.   2,094. 
Manufacture  of  white  paint.     Atkinson  specification. 
20       Q.  That  is  all,  sir.     Yuu  say  that  there   was  a  discussion 
about  the  year  180U  in  the    French  newspapers   about  the 
manufacture  of  wliite  oxides? 

A.  In  the  "  Annals  of  Arts  and  Manufactures." 

Q.  Did  that  discussion  develop  the  fact  whether  white 
oxide  was  being  made  from  the  ore  or  from  the  zinc,  from 
zinc  metal  ? 

A.  The  discussion  in  1800  showed  that  Atkinson's  patent 

was  still  being  carried  on. 

Q.  In  one  place  ? 
30       A.  In  one  place. 

Q.  That  i  understood  ;  but  I  am  asking  you  whether 
that  discussion  developed  the  fact  that  the  other  manufac- 
ture of  white  oxide  which  you  said  had  been  prevailing  in 
France  for  live  years,  was  not  being  made  out  of  the 
metal  ? 

A.  Out  of  the  metal. 

Q.  Not  by  the  Atkinson  process? 

A.  From  the  metal. 

Q.  Then  in  1800— you  don't  know  how  soon  after   1796 
40  the  Atkinson  manufacture  was  stopped  ? 


A.  No,  sir;  I  know  it  continued  nntil  1800,  certainly. 

Q.  It  may  liave  been  started  in  tlmt  year,  for  all  you 
know? 

A.  I  do  not  read  it  so. 

Q.  And  may  have  ended  in  that  year  ? 

A.  It  may  have  ended  in  that  year. 

Q.   It  certainly  never  continued  any  length  of  time? 

A.  That  I  do  not  know. 

Q.  Yon  never  heard  of  it  afterwards  ? 

A.  No,  sir. 

Q.  Was  not  the  manufacture  of  the  oxide  directly  from 
the  ore,  in  ail  your  previous  study  of  the  case,  regarded  on 
every  hand  as  a  purely  American  invention,  made  herein 
the  New  .Jersey  E.\ploring  &  Mining  Company? 

A.  1  was  under  that  impression  myself  until  within  tiiree 
years  back  ;  this  knowledge  I  have  since  obtained. 

Q.  Were  not  the  inventors  of  it  in  18J:9  or  1850,  when- 
ever it  was,  of  that  impression  also?  Is  it  not  perfectly 
plain  that  they  thought  so  and  the  whole  community 
thought  so  ? 

Mr.  McCarter :     I  object  to  that. 
Objection  sustained. 
Exception. 

Q.  Did  you  find  any  indication  that  the  Atkinson  patent 
or  process  was  at  all  known  to  any  one  in  the  year  1848,  in 
this  counti-y  ? 

Mr.  McCarter  :  I  object  to  that ;  he  has  not 
any  means  of  knowing  what  otiier   people    knew. 

Mr.  Collins  :  He  has  read  and  studied  about 
it;  he  liad  not  the  knowledge  himself  until  lately. 

The  Court:  It  has  not  been  inquired  into  on 
the  direct-examination  as  to  the  extent  to  whicli 
this  became  public,  and  I  do  not  think  this  is 
proper  cross-examination. 
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Mr.  Parker  :     I  desire  to  except,  if  your  Honor 

please  ? 

Tlie  Court :     Take  an  exception. 
Q.  How    did    you    discover    this    Atkinson    patent    and 
wlien  ? 

Objected  to. 

The  Court :     I  do  not  understand  that  lie  dis 
covered  it. 

Mr.  Parker:     Find  it. 

The  Court:     Do  you  mean  when  lie  got    infor- 
mation of  it  or  how  ? 

Mr.  Parker:     Yes,  sir. 

The  Court :     Put  it  in  tliat  way. 

Q.  How  did  yon  get  information  of  it  ? 

A.  1  don't  know;  probably  in  the  Franklin  Institute  in 
Philadelphia. 

Q.  When  ? 

A.  I  think  possibly  two  years  or  so  back. 

Q.  Did  not  the  New  Jersey  Company  make  improve- 
ments in  muffles  by  allowing  part  of  the  draught  to  pass 
through  them  ? 

Mr.  McCarter  :     I  object  to  that. 

The  Court :     1  think  he  may  answer  that  ques- 
tion. 
A.  I  believe  so,  what  they  regarded  as  an   improvement. 
Q.  That  was  not  known  before  ? 
A.  An  oven  with  open  eyes  ? 

Q.  "With  open  eyes  to  allow  the  draught  to  pass  through 
it  and  blow  through  it  ? 

A.  Certainly  it  was  known  before  ;  it  was  an  old  device. 
4-,       Q.  You  spoke  of  one  of  the  advantages  of  the  Wefherill 
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process  in  tlie  saving  of  heat;  was  tliere  any  difficnlty  in 
tiie  muffle  from  materials  that  formed  slag  ?  What  are  the 
wails  composed  of? 

A.  Clay  or  fire  brick. 

Q.  And  wiiat  could  be  the  result  of  tiic  presence  of  iron 
or  manganese  in  quantity,  or  iron  in  quantity,  upon  those 
walls  ? 

A.  It  would  depend  largely  on  the  quantity  and  the 
amount  of  time  tliey  remained  in  contact,  i)ut  tiie  action 
would  be  that  of  corrosion.  jq 

Q.  And  eat  up  the  bricks  ? 

A.  Yes,  sir,  that  would  be  the  result  finally  ;  that  is  the 
result  of  all  furnace  operations  with  fire  bricks. 

Q.  This  result  is  avoided  by  the  Wetherill  process,  using 
a  grate,  is  it  not  ? 

A.  In  the  furnace  in  whicii  Mr.  Wetiierill  carries  oi;t  his 
process  the  tire  clay  sole  of  the  muffle  is  substitnted  by  an 
iron  sole,  a  perforated  iron  sole. 

Q.  An  iron  or  manganese  would  have  no  bad  effect  on 
that  ? 

A.  Slag  would  have,  but  iron  and  lime  none. 

Q.  Then  the  Wetherill  process  made  it  possible  to  add 
lime  to  your  charges  without  spoiling  the  operation  of  yonr 
furnaces,  did  it  not  ? 

A.  I  believe  it  was  possible  before  the  Wetherill  process. 

Q.  But  didn't  it  make  it  possible  without  hurting  your 
furnace  and  corroding  it  ? 

A.  It  was  possible  to  do  it  before  without  corroding  your 
furnace,  by  intelligence. 

Q.   You  do  not  speak  of  this  by  experience  ? 

A.  Not  with  the  zinc,  but  with  smelting  other  metals — 
copper,  and  in  a  blast  furnace. 

Q.   Inside  of  a  muffle? 

A.  Inside  of  a  fire  clay  receptacle. 

Q.  But  not  inside  of  a  muffle  ? 

A.  Not  inside  of  a  muffle. 

Q.  You  speak  of  several  articles  you  have  read  with  i-ef- 
erence  to  the  woridng  of  silicate  of  zinc  ;  did  you  mention 
Karsten,  1831  ? 

A.   I  mentioned  Karsten  ;  yes, sir.  4q 
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Q.  Hiis  he  a  veiy  high  reputation  ? 

A.  A  veiy  liigh  reputation. 

Q.  Did  you  mention  Regnault,  a  French  chemist? 

A.  I  did  not. 

Q.  Wluit  is  his  standing? 

A.  Well,  as  a  writer  on  chemistry  very  excellent ;  I  don't 
think  he  is  a  writer  on  metallurgy  at  all. 

Q.  You  mentioned  Levy? 

A.  Yes,  sir. 
10       Q.  Ill  1843? 

A.  Yes,  sir;  an  article  in  tlie  "Annals  des  Mines." 

Q.  You  spoke  of  Dumas  ;  I  don't  know  what  that  is. 

A.  Chemistry  applied  to  the  arts. 

Q.  Is  that  a  standard  ? 

A.  Dumas  is  well  known. 

Q.  I  notice  that  you  mention  on  this  subject  only  two 
American  authors  of  1824 — Vanuxeni  and  Keating  and 
Troost  ? 

A.  And  Cleveland,  I  think,  also  in  1816. 
20       Q-  Between    1824  and  1848  were  tliere  not  voluminous 
writings  about  the  minerals  and  ores  of  this  locality  ? 

A.  I  don't  know  that  there  was. 

Q.   Did  you  ever  read  Dr.  Fowler's  own  catalogue  ? 

A.  I  read  his  catalogue ;  yes,  sir. 

Q.  Did  vou  consider  that  that  expressed  the  opinion  of 
the  times  here  about  the  availability  of  these  minerals? 

A.  The  catalogue  simply  gave  a  list  of  the  minerals,  as 
I  nnderstand  it. 

Q.  The  description  which  prefaces  the  catalogue,  written 
30  by  Dr.  Fowler  himself? 

A.  As  I  recollect  the  article,  there  are  some  very  inter- 
esting minerals  from  that  locality  mentioned,  and  then  he 
follows  it  with  a  catalouge  of  the  minerals  he  has  noticed 
there. 

Q.  I  asked  you  whether  his  description  of  which  of  these 
ores  were  regarded  as  available  for  zinc  products  does  not 
express  the  opinion  prevailing  here  at  that  time  ? 

A.  I  don't  knort'  that  he  has — -I  have   never  seen  any  de- 
scription of  the  ores — tlie  opinion  expressed  about  them  by 
40  Dr.  Fowler. 
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Q.   Have  you  read  Rogers' book  ? 

A,  I  liave  read  so  inucli  of  it  as  relates  to  tlie  analysis  of 
fraiikliiiite. 

Q.  Did  you  read  the  part  wliieii  gave  a  description  of  tiie 
ores,  from  Dr.  Fowler  ? 

A.  No,  sir ;  I  did  not. 

Q.   You  did  not  see  that? 

A.  No,  sir. 

Q.  Dr.  Bruce  you  read  tiirough,  did  you  not  ? 

A.  Yes,  sir  ;  not  recently,  but  I  have  read  it  several  times  jq 
since  1878. 

Q.  Do  you  find  in  it  anything  vvliicii  says  that  this  sili- 
cate zinc  ore,  Troostite  which  he  described,  was  available — 
useful,  or  considered  useful  here  for  the  product  of  zinc? 

A.  I  did  not  cite  it — I  do  not  fitid  anything  in  it  any 
different — I  cited  it  for  that  purpose,  simply  as  noting  the 
occurrence  of  silicate  of  zinc,  or  silicious  oxide  of  zinc,  at 
Mine  Hill. 

Q.  You  prefaced  this  list  or  works  with  the  statement 
that  in  184:8  you  thought  those  ores  could  have  been  worked  20 
for  zinc,  that  is  the  silicate — "I  know  the  silicate  of  zinc 
and  the  calamine" — and  then  you  went  on  stating  that 
among  other  works  you  had  read  Vanuxem  and  Keating 
and  Troost,  and  1  understood  those  were  the  works  you 
relied  upon  for  the  expression  of  that  opinion  ? 

A.  Not  for  the  working  of  the  ores,  merely  for  their  oc- 
currence. 

Q.   Merely  for  their  occurrence  ? 

A.  Yes,  sir  ;  those  two  ;  they  did  not  treat  of  the  metal- 
lurgy of  the  subject.  3q 

Q.  Then  you  have  no  American  work  after  1816,  when 
you  say  Cleveland's  Mineralogy  says  many  of  the— 

A.  That  describes  the  ores. 

Q.    Mineralogically,  does  it  not? 

A.  And  speaks  of  the  fact  that  the  larger  part  of  the 
zinc  of  commerce  is  obtained  from  the  silicate  and  car- 
bonate of  zinc. 

Q.  It  does  not  describe  this  willemite  as  being  such  ore — 
this  Mine  Uill  willemite? 

A.  No,  sir ;  1  don't  think  so.  40 
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Q.  It  does  not  speak  anytliing  aljont  the  ores  of  tliis 
locality  as  being  useful  for  that  purpose  ? 
A.  I  do  not  recollect  it. 

Q.  You  have  tiien  no  American  book  which  says  that 
this  silicate  of  zinc  or  Troostite,  silicate  of  zinc  and  man- 
ganese found  at  Mine  Hill  could  be  used  for  zinc,  up  to 
1848? 

A.  No  American  author  ? 
Q.  Yes? 

A.  I  certainly  have  none ;  I  do  not  think  tliere 
were  any  American  writers  on  metallurgy  at  tliat  time. 

Q.  Are  there  not  hosts  of  American  authors  who  write 
about  the  availability  of  red  oxide  of  zinc  for  that  purpose  ? 
A.  I  only   know  of  Bruce   suggesting   its    use    for   the 
manufacture  of  brass. 

Q.  Yes ;  and  Gordon's  Gazeteer  ? 
A.  That  is  hardly  an  author. 
Q.  And  Vanuxem  and  Keating  ? 

A.  Vanuxein  and  Keating  suggest  its  use,  they  say  it 
occurs  at  Mine  Hill  and  at  Sterling  Hill  in  sufficient 
quantities  to  become  an  object  of  importance  for  manu- 
facture. 

Q.  I  am  speaking  of  red  oxide  of  zinc? 
Mr.  McCarter  :     No;  silicate. 
A.  I  thought  your  question  related  to  silicate. 
Q.  I  say  red  oxide  of  zinc.     Don't  they  say  it  is  valu- 
able as  a  zinc  ore  ? 

A.  I  don't  recall  that  Vanuxem  and  Keating  say  so. 
Q.  Does  not  Nuthull  say  so  ? 

A.  I  don't  think  Nuthull  was  an  American  writer. 
Q.  Does  not  Alger  say  so  ? 
A.  Yes,  sir. 
Q.  In  1845  ? 

A.  Yes,  sir;  in  1845;  I  had  forgotten  him. 
Q.  Not  one  of  these  say  anything  about  tiie  usefulness 
of  the  silicate  of  zinc  for  that  purpose  excepting  the  mere 
statement  of  Vanuxem  and  Keating  that  at  Sterling  Hill 
it  occurs  in  sufficient  quantities  to  merit  the  attention 
of  manufacturers,  as  an  object  of  importance  to  manu^ 
4q  facturers? 
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A.  1  don't  remember  tliat  Bruce  speaks  at  all  of  the 
silicate  of  zinc ;  I  don't  remember  that  Alger  does  eitlier. 

Q.  Do  jou  remember  "  Whitney's  Metallic  Wealth  of 
the  United  States  ?" 

A.  A  book  published  in  1854? 

Q.  Yes? 

A.  Yes,  sir;  I  know  that  quite  well. 

Q.  Is  it  a  standard  book  ? 

A.  I  think  hardly. 

Q.  Hardly?  10 

A.  I  should  not  accept  it  as  such.  I  know  the  book 
very  well,  but  I  should  not  axcept  its  tenets  in  all  matteis. 

Q.  Is  it  considered  a  standard  book  and  referred  to  as 
such  generally  ? 

A.  Yes,  sir  ;  it  is  a  standard  book. 

Q.  And  referred  to  as  such  by  scientific  men? 

A.  Yes,  sir  ? 

Q.  Do  you  remember  what  he  says  about  this  substance 
called  willemite? 

20 

Mr.  Griggs  :     We  object  to  the  question. 

Mr.  Collins:  Your  Honor  ruled  that  we  have 
a  right  to  ask  that  question. 

The  Court :     I3ut  not  in  that  way. 

Mr.  Griggs :  It  has  not  been  spoken  of  or 
referred  to  by  this  witness  at  ail. 

The  Court :     If  it  is  a  standard  work,  and  he  is  30 
acquainted  with  it,  and  it  contains  something  that 
ouglit  to  have  modified  his  opinion,   1  think   that 
can  be  sliown. 

Mr.  T.  N.  McCarter  :  The  objection  I  make  is 
that  this  is  the  statement  of  a  writer  in  1854 — 
after  184S,  and  simply  gives  his  opinion  about  an 
ore. 


Mr.  Griggs :     Not  under  oatii. 
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Mr.  McCarter  :  Not  under  oath,  and  it  is  en- 
tirely incompetent  and  can  be  and  will  be  shown 
to  be  entirely  incorrect.  He  did  not  j^ive  Whitney 
as  one  of  the  grounds  of  his  opinion.  Whitney  is 
still  living  and  can  be  called. 

The  Court :  The  evidence  will  not  be  available 
for  any  purpose  whatever  except  to  affect  the 
opinion  of  this  witness.  I  shall  tell  the  jury  that 
what  is  read  to  them  must  not  be  considered  by  them 
as  proving  the  facts  stated  therein,  or  anything  of 
the  sort,  because  it  cannot  be  proved  in  that  way- 
Mr.  McCarter  :  That  is  the  reason  we  object  to 
it;  it  is  not  competent. 

The  Court:     It  is  competent  to   affect  the  ex- 
pression of  opinion  by  the  witness.     If  he  admits 
this  is  a  standard  work,  and  he  ought  to  have  read 
something  in  it  which  will  affect  [his  opinion,  I 
20  gjjall   have  to    admit   it   in    that   way.      It   only 

illustrates  how   very   ditlicult  an  investigation  in 
this  line  is  in  its  practical  effect. 

Mr.  McCarter :     We  pray  an  exception. 

The  Court :  Yes  ;  take  one,  certainly.  I  think 
you  have  one  already  to  the  admission  of  substan- 
tially the  same  kind  of  evidence. 
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To  -ssrhich  ruling  th.e  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

IRT.   J.   MAGIE,  [fB^j 

/.  5.  C.  I 
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Now,  il  iie  said  tluit  lie  read  that — 

Q.  Did  j'ou  read  tiie  following  on  page  338  of  Whit- 
ney's book — 

Mr.  Griggs  :  Before  tiiat  question  is  asked,  I 
think  lie  should  be  asked  more  generally  than 
that  ? 

The  Court :  Ask  him  if  he  has  read  Whitney 
on  that  subject  ?  •'■" 

Q.  Have  you  read  Whitney  on  the  subject  of  the  zinc 
ores  of  the  United  States  ? 

A.  I  have. 

Q.  Does  he  describe  these  New  Jersey  mines  carefull}'  ? 

A.  Yes,  sir;  he  describes  them,  I  can't  say  how  care- 
fully. 

Q.  Does  he  say  whether  he  has  been  there  ? 

A.  I  don't  know  whether  he  says  he  has  been  there  or 
takes  his  description  from  others.  20 

Mr.  McCarter  :  That  would  not  make  it  any 
more  competent. 

Q.  Did  you  read  what  he  said  on  the  subject  of  wille- 
mite? 

A.  1  have  read  it;  yes,  sir. 

Q.  Please  read  it  at  the  bottom  of  page  338  ? 

Mr.  Griggs  :     Do  you  mean  read  it  aloud  ? 

30 
Mr.  Parker :     Yes. 

Mr.  Griggs :     Then  I  object. 

Tiie  Court :     Overruled. 

Q.  Have  you  read  his  statement  as  follows:  "  Wille- 
inite.  Silicate  of  zinc  with  three  atoms  of  oxide  of  zinc  to 
one  of  silica,  or  silica  27.53,  and  oxide  of  zinc  12.47.  This 
substance  is  of  no  importance  as  an  ore,  it  occurs  at  the 
New  Jersej'  Zinc  Mines"  ?  40 
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The  Court:  You  object,  Mr.  McCarter,  I  ad- 
mit it.  Now,  the  simple  question  is,  did  3'ou 
read  that? 

A.  I  read  it. 

By  tiie  Court : 

Q.  And  you  had  read  it  before  ? 
A.  I  had  read  it  before. 

Further  cross  : 

Q.  Does  not  that  say  whether  that  substance  at  that  time 
was  deemed  reasonably  lit  for  the  production  of  zinc? 

Mr.  McCarter  ;     I  object. 

The  Court:     Overruled. 

Mr.  Collins;     We  except. 
20 

Q.  Does  that  have  any  effect  011  your  opinion  as  to 
whether  that  substance  at  that  time  was  deemed  to  be  rea- 
sonably lit  to  be  used  for  the  production  of  zinc  ? 

A.  It  has  no  effect  whatever  in  forming  my  opinion,  I 
had  knowledge  of  the  existence  of  this  publication  ;  it  does 
not  change  my  opinion  at  all. 

Q.  I  want  you  to  notice  my  question.  It  is  not  whether 
you  think  it  could  be  used  at  that  time  or  could  have  been 
used,  but  whether  at  that  time  it  was  deemed — whether  it 
30  had  any  effect  upon  your  opinion — whether  at  that  time 
this  substance  was  deemed  reasonably  tit  and  considered  by 
the  community  reasonably  tit  for  the  production  of  zinc? 

Mr.  McCarter :     Objected  to. 

The  Court:  It  is  merely  a  repetition  of  tiie 
other  question. 

By  the  Court : 
40       Q.   Did  you  understand  the  previous  question? 
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A.  I  understood  it,  I  think.  It  liad  no  effect  on  mj 
opinion ;  I  knew  of  tlie  existence  of  tlie  book  and  had 
weighed  its  value  as  I  tliought. 

Further  cross  : 

Q.  Let  us  go  back  to  1S16 — Oil,  you  told  me  what 
Cleveland  said  in  1816,  didn't  yon  1  Uave  jou  ever  read 
tlie  article  on  the  manufacture  of  zinc  by  Piot  and  Muri- 
alile,  dated  about  18-14?  10 

A.  Yes,  sir. 

Q.  Can  you  tell  wlietlier  or  not — how  large  that  article 
is,  in  the  first  place  ? 

A.  I  think  it  ran  through  two  numbers  of  the  *'  Annals 
des  Mines,"  in  consecutive  numbers,  according  to  my  recol- 
lection ;  it  was  an  article  of  considerable  length? 

Q.  Several  hundred  pages? 


The  Court :     Oli,  do  not  take  time  upon  that. 

Q.  Can  yon  tell  whether  it  became  the  stamlard  on  that 
subject,  the  standard  work  upon  that  subject  for  the  next 
live  years — four  or  live  years  ? 

A.  1  don't  think  it  did.  If  it  did,  it  was  a  very  bad 
standard. 

Q.  It  is  quoted  contitiually,  is  it  not,  to  this  day'? 

A.  I  don't  know  of  any  recent  writer  quoting  it. 

Q.  Who  was  Piot  ? 

A.  Piot  was  a — one  of  them  was  a  student  at  the  school 
of  mines,  and  the  other,  mining  engineer  at  the  works,  I 
don't  know  which  is  which. 

Q.  Was  not  that  one  you  call  the  mining  engineer  the 
superintendent  of  the  largest  zinc  works  in  Europe? 

A.  I  don't  think  he  was  the  superintendenr,  I  think  he 
was  the  mining  engineer. 

Q.  Was  not  that  at  the  largest  zinc  works  in  Europe — at 
Veille  Montaffiie? 

A.  Yes,  sir  ;  it  was. 

Q.   With  a  considerable  number  of  maiiufacturies? 

A.   Yes,  sir  ;  a  large  number  of  maiiufacturies. 
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Q.  Under  his  direction  ? 

A.  I  don't  Ijnow  whetiier  they  were  nnder  liis  direction, 
I  thinlv  he  was  confined  to  his  works  at  Veille  Montagne, 
I  think  so. 

Q.  Tlien  that  book  does  not,  you  say,  affect  your  opinion 
— its  statements  ? 

A.  Not  at  all. 

Q.  What  is  tlie  next  standard  book  that  you  hav«  found 
after  the  coming  out  of  that  article  in  1814  ? 

Mr.  Griggs:     Standard  book ? 

Mr.  Parker ;  Standard  on  the  subject  of  wil- 
leniite  ? 

Mr.  Griggs  :  The  witness  has  not  been  charac- 
terizing standard  books  on  thesul)ject  of  willemite  ; 
he  has  only  expressed  that  opinion  when  you  have 
specifically  asked  him.  I  don't  think  that  ques- 
tion is  proper. 

The  Court :  I  do  not  see  how  the  proximity 
of  the  standard  book  to  Plot  and  Muriahle's  book, 
wiiich  he  does  not  recognize  as  standard,  can  have 
much  effect  upon  it. 

Mr.  Griggs  :  That  was  not  a  book ;  it  was  an 
article. 

Q.  What  was  the   next  standard,  after   1844,  the  next 
standard  work  that  you  have  mentioned  on  the  subject  of 
30  zinc  manufacture  ? 

Mr.  Griggs  :     The  question  is  objected  to. 

A.  Next  to  what  ? 
Q.  After  1844. 

The  Court :  You  mean  that  he  has  mentioned 
in  his  direct  examination. 

Mr.  Parker :     Or   that   he   relies   upon  as   his 
4Q  standard  ? 
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The  Court :  You  liad  better  ask  him  wliether 
those  he  inontioned  were  all  lie  relied  upon. 

Q.  Were  those  3'ou  have  mentioned  on  your  direct  exam- 
ination all  you  relied  upon,  upon  the  subject? 

A.  Yes,  sir. 

Q.  You  lely  on  no  others  ? 

A.  I  cannot  say  that ;  I  have  read  a  large  amount  of 
literature  pertaining  to  the  subject,  and  I  can't  say  I  have 
relied  on  no  others,  but  those  are  all  I  recall.  10 

Q.  The  last  you  have  mentioned  is  dated  in  1844,  that 
is  Levy  * 

Mr.  Griggs:     He  mentioned  Monheim in  1848. 

Mr.  Parker:     I  did  not  hear  him  mention  that 

Mr.  Griggs:     I  think  I  did. 

The  Court :  He  afterwards  mentioned  La- 
Claire,  who  revived  the  subject  in  1848.  20 

Mr.  McCarter :  LaClaire's  name  was  men- 
tioned in  connection  with  the  manufacture  of 
white  oxide. 

The  Court :  Yes,  he  revived  the  subject  of 
that  manufacture.  He  mentioned  Karsten  and 
Lam])adius,  but  I  did  not  get  the  dates  down. 

The  Witness :     Lampadius   was   in   1837,   and  39 
Karsten  in  1831.     Dumas  was  in  1833,  and   Levy 
in  1843. 

Q.  That  is  the  last  one  you  mention,  is  it  not,  in  onier 
of  dates? 

A.  I  have  here,  and  intended  to  mention  it,  if  I  did  not, 
Monheim's  article  in  1848. 

Q.  Tiiat  came  out  after  the  sale  of  these  ores  had  been 
made  ? 

A.  I  don't  know,  it  came  iu  that  year.  ^q 
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Mr.  McCarter  :  It  w;is  piihlished  in  1848,  and 
written  in  18-47. 

Q.  And  pwblislied  to  correct  wluit  lie  tliouglit  was  a  pre- 
vailing wrong  impression  ? 

Mr.  McCarter:  Weil,  it  is  a  good  deal  nearer 
than  1851  and  1856,  tliat  you  have  been  talking 
ahont  ? 
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A.   I  did  not  hear  I  hat  question. 

Q.  Did  you  find  Moidieim,  of  1848,  adopted  by  any  of 
the  standard  authors,  immediately  afterwards? 

A.   By  whom"? 

Q.  Any  authoi-* 

A.  He  was  adopted  by  all  the  authors  on  mineralogy 
— the  views  put  forth  there  were  adopted  by  all. 

Q.  When? 

A.  I  think  as  early  as  18G0,  ma3'be  before  that;  ma\'be 
as  early  as  1853  ;   I  cannot  say,  exactl3^ 

Q.  Before  1860,  or  rather  the  re-introduction  in  1857  or 
'58  or  '59  of  the  manufacture  of  the  silicate  in  these  United 
States  and  the  beginning  of  the  work  of  the  same  sort 
abroad,  was  it  not  accepted  by  all  metallurgists,  and  the 
works  that  silicate  of  zinc,  at  any  rate  in  the  form  of  wil- 
lemite  was  irreducable,  and  could  not  l)e  used  in  the  Bel- 
gian furnace? 

A.  I  don't  think  it  was  accepted  at  all ;  on  the  contrary 
the  works  give  it  among  the    ores  that  are   treated   at  the 
on   various  places. 

Q.  Can  you  give  me  anyl)ody,  excepting  Monlieim,  be- 
fore 1855? 

A.  Other  than  those  I  have  mentioned  ? 

Q.  You  have  not  mentioned  any  between  Monheim  and 
1855 ;  yon  said  his  views  were  adopted  ? 

A.  I  cannot  recall  any. 

Q.  Are  there  not  many  that  take  precisely  tlie  opposite 
view  between  those  dates  ? 

A.  There  are  some  that  do  it. 
40       Q-  And  more  that  accept  it  ? 
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A.  T!iat  I  cannot  say. 

Q.   You  liave  found  none,  an^'how  ? 

A.  I  have  found— I  cannot  recall  any. 

The  Court :     Anythinu;  furtlier,  Mr.  Parker  ? 

Mr  Parker:     Yes;  I  have  consideralilo  more 
with  this  witness. 

The  Court :     Then  we  will  have  to  stop. 

10 
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Seventh   Day. 

COXTINUATION     OF     THE     CASE    PURSUANT 
TO  ADJOURNMENT. 

CHARLES  P.  WILLIAMS,  resumed  the  stand. 

Cross-examinatimi  continued  by  Mi-.  I'arker : 

Q.  Doctor,  we  spoke  yesterday  of  Regiiault's  Cliemistr}'. 
You  have  used  that  as  a  standard  book  ? 

A.  Yes,  sir ;  as  a  standard  book  oa  chemistry. 
20'       Q.  Have  you  used  it  as  a  text  book? 

A.  Yes,  sir;  as  a  text  book. 

Q.  In  teaciiing.     Where  ? 

A.  In  the  Polyteclinique  College  of  the  State  of  Penn- 
sylvania, and  in  the  Missouri  School  of  Mines  and  Metal- 
lurgy. 

Q.  In  the  School  of  Mines  and  Metallurgy  ? 

A.  Yes,  sir;  as  a  text  book  on  chemistry. 

Q.  Did  I  understand  yon  to  say  that  Mr.    Regnault   was 
only  a  ciiemist? 
30       A.  I  regard  him  as  a  chemist ;  an  authority  as  a  chemist. 

Q.  Will  you  kindly  tell  me  the  first  title  that  he  is  given 
in  the  edition  of  '51  ? 

A.  Elementary  course  of  chemistry. 

Q.  1  mean  the  title  that  lie  is  given  ? 

Mr.    Griggs :     I  object   to    the   question ;  the 
point  is  as  to  the  book,  not  to  tiie  man. 

The  Coui't:     I  do  not  understand  the  object  of 
^n  tliis  cross-examination. 
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Mr.  Parker  :  Tlie  object  of  tliis  cross-examina- 
tion is  to  ask  tlie  witness  wlietlier  Regnanlt  was 
not  the  inspector  general  of  niines  in  1853 — en- 
gineer in  chief  of  mines  of  the  Frencli  Govern- 
ment, and  wlietlier  tliat  would  not  alter  the  wit- 
ness' opinion  witii  reference  to  the  standard  au- 
atithority  of  this  book  as  to  mining 

The  Court :  I  understand  tlie  witness  to  say 
that  he  is  of  the  opinion  that  it  is  notan  anthoritj 
upon  mining,  but  upon  ciiemical  matters. 

Mr.  Parker  :  I  propose  to  ask  him  whether  the 
otMce  tliis  man  held  would  not  alter  his  opinion, 
lie  being  not  merely  a  chemist  but  inspector  of 
mines  for  the  French  Government — ciiief  en- 
gineer? 

Mr.  T.  N.  McCarter:  I  do  not  know  that  that 
would  make  any  difference. 

Mr.  Collins:  The  question  is,  wlietlier  the 
author  is  an  authority,  not  the  book. 

The  Court ;  The  question  is  as  to  the  title  of 
the  work  ;  I  tiiink  that  is  admissible. 

Mr.  Griggs  :     No,  I  beg  your  Honor's  pardon  ; 
the  question  was  as  to  the  designation — the   de- 
grees   and    soforth,    which  the  gentleman,  who  is 
the  author  hbld— a  fellow  of  the   Royal  Society,  30 
&c. 

Mr.  Parker :  Inspector  general  of  mines— 
whether  he  iiad  not  mining  experience. 

The  Court:  What  difference  does  that  make 
if    this  witness  does  not  recognize  the  authority  ? 

Mr.  Parker:  I  desire  to  ask  him  if  that  would 
not  make  him  accept  his  authority?  aq 
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Tlie  Court :  Does  he  know  tliat  he  was  the 
inspector  general  of  mines  in  France? 

Q.  Do  you  know  whetlier  he  was  iijspeetor  general  of 
mines  in  France  ? 

A.  I  don't  know  as  he  was. 

Q.  Was  hu  chief  engineer  of  mines? 

A.  He  was  engineer  in  chief  of  mines. 

Q.    Did  that  give  him  mining  experience  ? 

A.  It  shows  he  was  a  graduate  of  the  School  of  Mines. 

Q.  Don't  you  consider  that  his  book  on  chemistry  was 
an  authority  in    metallurgy? 

A.  No,  sir  ;  not  on  metallurgy. 

Q.  Have  you  since  last  night  read  over  tiie  testimony  as 
to  which  1  asked  you  in  the  Taylor  accounting  ? 

A.  I  have  not. 

Q.  Then  you  cannot  speak  about  it  any  further  than  you 
did  yesterday  ? 

A.  No,  sir. 

Mr.  Parker:  Has  that  original  testimony  ar 
rived  ? 

Mr.  Collins  :     Yes,  sir;  it  is  liere. 

Mr.  Parker :  We  had  to  send  to  Trenton  for 
the  oiuginal  testimony  which  had  been  omitted. 

Mr.  Collins  :     Here   is   the  original  testimony. 

Mr.  Parker:  I  have,  sir.  the  original  testi- 
mony ;  the  record.  I  desire  to  say  to  your  Honor, 
that  the  testimony,  by  the  agreement  of  counsel 
in  tiiat  case,  the  original  testimony  from  the  files 
does  not  appear  to  have  been  signed. 

The  Court:  What  is  the  object  of  making  that 
statement  to  the  Court? 

Mr.  Parker :  I  desire  to  know  whether  we  can 
ask,  and  desire  to  ask  the  witness  again  whether 
he  swore  to  the  statements  made  yesterday. 
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The  Court :  1  shall  have  to  direct  you  to  ask 
the  witness  any  question  you  like,  and  see  whetlier 
it  is  objected  to.     I  cannot  rule  in  advance. 

Q.  Have  you  read  over  at  any  time  tiie  printed  copy  of 
your  testimony  as  contained  in  tlie  printed  book  of  the 
Taylor  accounting  ? 

Mr.  T.  N.  McOarter  :  Tiie  question  is  objected 
to. 

The  Court :  I  suppose  tiiat  is  only  preliminary 
to  making  some  proof  from  the  original.  I  will 
permit  that. 

A.  I  cannot  recall  that  I  have  read  it  since  the  testimony 
was  printed,  somewherfs  about  1S79  or  1880. 
Q.  At  that  time  did  you  read  it  ? 
A.  At  that  time  1  read  it;  certainly. 
Q.  Did  you  tiiid  it  correct? 

Mr.  T.  N.  McCarter :     The  question  is  objected  ^" 
to  ;  they  cannot  prove  the  copy. 

Mr.  Griggs;  That  would  be,  if  the  Court 
please,  to  require  him  to  state  as  to  a  whole  mass 
of  testimony.  It  is  an  improper  method.  They 
can  ask  him  whether  he  swore  to  sucli  a  thing  on 
that  trial. 

The  Court :    Certainly.   l>>it  to  contradict  him — 

Mr.  Griggs:     That  is  a  different  matter.  ^" 

Mr.  Collins:  We  prove  he  was  sworn  in  the 
case,  and  then  asked  him  whether  he  looked  over 
tiiat  testimony  to  see  if  it  was  correct,  and  if  he 
did,  then  we  have  got  his  admission. 

The  Court :  There  is  nothing  yet  to  contradict 
him  that  I  am  aware  of.  He  has  been  asked  if 
he  said  at  such  and  such  a  time  certain  things,  and 
he  said  he  din't  know.  ^q 
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-'  Mr.  Collins:  Then,  with  a  view  to  subsequent 
contradiction,  have  we  not  a  right  to  ask  him 
whether  he  read  over  his  testimony. 

The  Court :     lie  was  not  asked    that  question. 

Q.  Did  vou  read  over  the  ori$i;iiial  testimony  ? 
A.  I  never  read  it  over  and  compared  it. 
Q.  But  you  did  read  a  printed  copy  ? 
A.   Read  a  printed  copy. 

Q.  Is  this  the  printed  copy  that  you  referred  to  that  you 
read  ;  I  mean  the  same  book  ? 

Mr.  T.  N.  McCarter  :  Is  the  question  that  that 
is  the  identical  copy  he  read. 

Mr.  Collins  :     No ;  a  copy. 

Mr.  T.  N.  McCarter:  That  is  still  further  re- 
moved. 

A.  I  presume  that  it  is  the  same  ;  two  volumes. 

Q.  Did  you  find  anything  to  correct  in  the  testimony  ? 

Mr.  R.  H.  McCarter:     I  object. 

Mr.  Parker  :  It  is  the  best  evidence  that  can 
be  had;  we  cannot  get  any  better,  as  the  original 
was  not  signed. 

30  The  Court :     1  suppose  the  best  evidence  is  the 

person  who  took  his  affidavit  and  recorded  it  in 
the  paper  which  you  say  is  the  original  here. 
That  is  the  best  evidence. 

Mr.  Parker :  I  ask  the  question,  sir  ;  does  your 
Honor  rule  it  out  ? 

The  Court :     What  is  the  question  * 

.Q  (Question  read.) 
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The  Court:  I  will  Iinvc  to  rule  tliat  out,  tliat 
is  objectionable. 

Q.   Is  tlie  printed  testinionj'  correct? 

Mr.  McCarter :     1  object  to  tliat. 

Tbe  Court :     Wliat  flo  you  mean  by  correct? 

Mr.  Parker :  As  be  gave  it  to  me  ;  does  lie 
Hud  it  correct  as  be  gave  it.  10 

Mr.  McCarter :     I  object  to  tliat. 

Tbe  Court:  I  will  exclude  it ;  tal<e  an  ex 
ception. 

Mr.  Parker :  I  respectfully  pray  an  exception. 
I  will  ask  one  more  question,  sir. 

Q.  Refresbing  your  memory  by  page  840  of  tbis  printed 
book,  cross-question  230,  where  you  asked,  "  Suppose  tbe 
ore  contained  seventy  per  cent,  of  franklinite,  and  thirty 
per  cent,  of  silicate  of  zinc  and  red  oxide,  what  would  it  be 
called  in  a  commercial  sense  "? 

Mr.  McCarter  :     I  object. 

Tbe  Court :  Tbe  question  cannot  be  put  that 
way ;  you  cannot  ask  a  man  with  the  book  before 
yon  and  not  before  him  to  refresh  his  memory  by 
tiie  book.  ^^ 

]V[r.  Parker  :     I  propose  to  hand  it  to  him.  sir. 

Tbe  Court:     You  hand  him  the  book. 

I'y  tlie  Court :     Now,  what  do  you  say  ? 

A.  It  has  been  so  long  since  I  gave  tliat  testimony,  and 
I  have  not  read  it  over  certainly,  since  1S80.  that  I  cannot 
say  whether  I  have  answered  that  way  or  not.  aq 
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Q.  No,  the  question  was  wliether  jou  were  asked   that ; 
we  did  not  get  so  far  as  the  answer  ] 
A.  I  don't  remember. 

Farther  cross  : 

Q.  And  you  don't  remember  the  answer  ? 
A.  1  don't  remember  tlie  answer. 

Q.  And  the  answer  would  be  the  same  to  any  questions 
]Q   I  put  from  the  book  ? 
A.  Yes. 

Mr.  McCarter:  What  is  the  question,  Mr. 
Parker  'i 

Mr.  JParker:     He  said  "yes." 
Q.  That  is  all,  sir. 

Ee-direct  : 

^•^  Q.  Dr.  Williams,  Mr.  Parker  asked  yOu  whether  any 
American  author,  after  1816,  in  Cleveland's  book  referred 
to  these  ores  as  being  useful.  Did  not  Messrs.  Vanuxem 
and  Keating  refer  to  them  as  useful,  after  1816  'i 

Mr.  Parker :  I  object.  That  was  not  what  I 
asked  ;  I  asked,  as  being  used  ? 

Mr.  McCarter :     As  being  used  ? 

3Q  Mr.  Parker :     Yes,  sir. 

Mr.  McCarter:  No;  you  were  examined  as  to 
what  books  showed  they  were  useful  ;  whether  at 
certain  periods  he  could  recall  the  name  of  any 
book  which,  as  I  understood  it,  spoke  of  these 
ores  as  useful. 

Mr.   R.    H.    McCarter:     Mr.    Parker    particu- 
larly said,  then  after  1816   is  there  anybody  that 
.Q  refers  to  the  silicate  of  zinc  as  being  useful.    I  ask 
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now  wlietlier  Vanuxein   and  Keating  in  1824  did 
not  refer  to  this  particular  ore  as  being  useful  ? 

Mr.  Griggs  :     Available? 

The  Court :  Put  it  that  way,  if  you  find  it  in 
the  cross-examination. 

Mr.  Parker  :  Counsel  cannot  make  my  words 
other  than  tliey  were. 

The  Court :  I  have  directed  them  to  put  it  in 
the  way  it  appears  you  did  put  it  in  your  cross- 
examination.  I  think  he  said  it  on  direct  examin- 
ation, too. 

Q.  What  year  did  Vanuxem  and   Keating  pnblish  their 
report,  in  which  they  referred  to  this  very  hill? 
A.  1824. 

Q.  And  tiiey  weie  American  writers,  were  they  not  ? 
A.  Yes,  sir.  20 

Mr.  Collins :  You  have  not  read  what  they 
said. 

Mr.  R.  H.  McCarter:  1  very  much  prefer,  if  a 
question  is  to  l>e  objected  to,  it  be  objected  to,  and 
not  criticised. 


The  Court :  I  suppose  that  was  a  remark  on 
evidence,  which  had  better,  perliaps,  be  retained 
until  the  summing  up. 
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Q.  You  were  asked  by  Mr.  Parker  whether  you  consid- 
ered Whitney's  book  of  1854  an  authority,  and  whether 
anything  that  was  read  from  it  by  Mr.  Parker  to  you  shook 
your  opinion.     Why  did  it  not  shake  your  opinion  ? 

A.  Because  I  know  silicate  of  zinc — willemite,  was  being 
worked  at  the  time  that  book — had  been  worked  some 
years  before  that  book  was  published. 

Q.   Yes.     You  wore  asked    by   Mr.  Parker  whether  the  40 
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paper  written  by  Messrs.  Piot  and  Mnrialile  sliook  yonr 
opinion,  and  you  answered  tliat  it  did  not.  Will  you  ex- 
plain briefly  to  the  jury  why  the  paper  of  Piot  and  Muri- 
ahle  did  not  sliake  3'our  opinion? 

A.  It  did  not  shake  my  opinion,  did  not  alter  my  opin- 
ion, because  of  Messrs.  Piot  and  Mnriahle,  one  of  them 
was  a  young  student  that  spent  a  very  short  time  at  the 
works,  and  the  other  one,  Piot,  spent  but  two  days  there ; 
I  don't  think  that  the  data  collected  in    that  time  was  sufti- 

]Q  cient  to  enable  tlietn  to  pronounce  so  emphatically  as  they 
do  in  that  paper;  in  addition  to  tiiat,  their  method  of  esti- 
mating the  condition  of  the  zinc  in  the  ore,  that  is  to  say 
whether  it  was  silicate  or  cai'bonate,  was  entirely  erroneous. 
They  relied  on  the  vinegar  or  acetic  acid  method,  and 
assume  all  the  zinc  that  was  dissolved  i)y  the  vinegar  or 
acetic  acid  was  in  the  form  of  carbonate,  whereas  it  is  well 
known,  and  was  then,  that  acetic  acid  dissolved  the  zinc  out 
of  the  silicate  of  zinc:  Monheini  criticised  that  and  pointed 
out  the  inaccuracy  of  that  method  ;  the  third  reason  is,  that 

20  while  they  have  pointed  out  all  the  sources  of  loss  in  the 
smelting  of  zinc,  in  the  extraction  of  zinc,  that  is,  namely, 
tiie  absorption  of  the  zinc  in  the  retorts,  the  oxidation 
of  the  zinc  in  the  process  of  distillation,  and  the  boring  of 
the  zinc  through  the  retorts,  or  leakage  of  zinc  through  the 
retorts,  as  explained  by  Mr.  Stone,  and  illustrated  by  the 
photographs  and  by  the  specimens  he  produced  ;  while  thej' 
admit  that  loss  they  do  not  take  into  account  in  their  state- 
ment of  the  residue  at  all ;  they  assume  that  all  the  zinc 
that  is  not  collected   in  the  spelter,  in  the  form  of  spelter, 

30   remains  in  the  residue,  which  is  entirely  erroneous. 

Q.  Now,  doctor,  you  have  spoken  of  acetic  acid  reduc- 
ing or  affecting  the  silicate  as  well  as  the  carbonate.  I 
show  you  a  bottle,  please  explain  how  that  appears  there  ? 

A.  The  gelatinous  mass  in  there,  the  mass  of  jelly  in 
that  tube  is  produced  by  the  action  of  acetic  acid  or 
vinegar  on  silicious  calamine,  silicate  of  zinc,  and  shows 
that  the  ore  is  decomposed  to  that  extent ;  the  silica  separa- 
ted from  the  ore — or  the  silicate  of  zinc,  and  it  appears  in 
the  form  of  that  jelly. 

40       Q.  What  is  the  jelly? 
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A.  Tlie  jolly  is  silica  froin  the  silicate  of  zinc.  There 
(iixlicating)  are  some  zinc  coinpomuls,  niul,  perhaps,  some 
decomposed  ore. 

Q.  What  is  the  matter  you  have  just  referred  to,  that  at 
t!ie  extreme  bottom  ? 

A.  Yes,  sir ;  the  lower  part ;  and  tiie  upper  part,  the 
jelly,  is  the  silica  from  the  silicate  of  zinc. 

Q.  Indicating? 

A.  That  the  ore  has  been  acted  upon  hy  the  acetic    acid. 

Q.  And  showing  ?  20 

A.  That  the  method  adopted  hy  Plot  and  Muriahle  was 
not  correct. 

Q.  And  I  understand  that  they  also  ignore  the  losses  in- 
dicrited  on  the  photographs  by  the  oxide  getting  out  into 
the  air? 

A.  Yes,  sir. 

Q.  And  the  losses  shown  in  those  crystals  that  Mr.  Stone 
has  referied  to ? 

A.  Yes,  sir. 

Q.  And  the  absorption  in  the  retort?  20 

A.  Yes,  sir.  They  speak  of  those  losses,  but  thej*  do  not 
take  them  into  account  in  the  final  statement. 

Q  These  are  the  reaso'ns  that  you  miiinly  rely  on  as 
showing  the  unreliability  of  Plot  and  Muriahle's  paper,  and 
why  it  lias  not  influenced  your  opinion  at  all,  are  they  ? 

A.  They  also  make  no — they  weighed  no  amount  of  resi- 
due, they  have  no  means  of  calculating  the  proportion  be- 
tween the  zinc  in  the  residue,  and  that  collected  or  lost — and 
lost,  and  they  make  no  analysis  of  the  I'esidue.  Moidieim's 
paper  explains  that  acetic  acid  method  thoroughly.  3q 

Q.  Some  refeience  was  made  as  to  whether  Mr.  Mon- 
heim,  whom  you  say  explains  all  these  errors  of  Piot  and 
Muriahle,  was  or  was  not  referred  to  with  approval  in  the 
papers  or  books  between  1850  and  18G0.  Can  you  refer  to 
some  authorities  published  between  1850  and  1860  that  do 
refer  with  approval  to  Mr.  Monheim  ? 

A.  Well,  I  can  recall  Raunelsberg's  Mineralogy  and  al- 
so Dana's  Mineralogy  citing  the  analysis  made  by  Mon- 
heim. 

Q.  The  analysis  contained  Monheiiii's  paper?  40 
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A.  Yes,  sir. 

Q.  Do  3^ou  remember  any  otliers  ? 

A.  In  1859,  the  edition  of  Phillip's— J.  Arthur  Pliiilip's 
Metallurgy  speaks  of  the  silicate  of  zinc  being  worked  in 
England,  and  that  it  is  mostly  derived  from  America.  I 
don't  know  that  tiiey  mentioned  Monlieim's  paper  speciH- 
caily. 

Q.  Do  you  remember  whether  Kurr  of  1855 — 

A.  Kurr's  edition  includes  silicate  of  zinc  among  the — 

Mr.  Collins :     The  (Question  is  whether  it  refers 
to  Monheim  with  approval. 

The  Witness:     He  gives  the  analysis  by    Mon- 
heim. 

Q.  Does  he  give  Monlmim's  analysis? 

A.  I  think  so,  my  recollection  is  that  he  does. 

Mr.  T.  N.  McCarter  :     Will  the   Court   permit 
20  nie  to  ask  this  witness  a  question  ?     It  is  a   little 

out  of  order. 

The  Court :     It  depenas  entirely  on   the   other 
side,  as  to  whether  they  consent. 

Mr.  Parker :     We  have  no  objection. 

The  Court :     Well,  I  hope   it    will   not   be   re- 
peated if  possible,  as  it  tends  to  prolong   the   case 
30  so.     Proceed,  Mr.  McCarter. 

By.  Mr.  T.  N.  McCarter : 

Q.  You  were  examined  yesterday  from  a  book  that  was 
shown  you,  and  asked  if  it  was  recorded  that  you  had  given 
your  opinion  that  there  ought  to  be  from  thirty  to  thirty- 
tive  per  cent,  of  oxide  of  zinc  in  the  material  to  lix  it  as  an 
ore. 

^Q  Objected  to. 
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Mr.  T.  N.  McCarter :  I  propose  now  to  read 
to  tlie  witness  from  that  book,  the  context  im- 
mediately followino;  tliat  qnestion  on  the  same 
subject  so  tliat  the  Court  may  liave  all  he  said  on 
tlie  subject. 

Mr.  Parker:  I  object.  Is  it  necessary  that 
when  a  witness  refuses  to  be  bound  by  a  book  or 
remembers  that  he  used  words  in  tliat  book  tliat 
be  read  over  in  that  examination,  and  when  we  \q 
were  driven  to  ask  him  what  his  real  opinion  is — 
is  it  possible  then  that  counsel  on  the  side  where 
he  is  can  call  that  book  and  put  in  what  is  in  that 
book  on  his  side  ? 

Mr.  McCarter  :     If  it   is   out   on   your   side,  I 
won't  put  it  in  at  all. 

The  Court :     Just  explain  that ;  Mr.   McCarter 
he  is  addressing  himself  to  what  was  asked  of  the  20 
witness  yesterday,  and  without  objection  as   I   re- 
member. 

Mr.  R.  H.  McCarter :     Under  exception,  sir. 

Mr.  Collins:     Your  Honor  lias  not   that   right. 
Will  I  be  permitted  to  state  what  the  fact  was  ? 
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Tiie  Court :     Certainly,  wasn't  it  yesterda}'  ? 

Mr.  Collins  :     Yes,  sir. 

The  Court :  Then  that  is  all  I  have  said  ;  I 
haven't  said  what  was  asked  him.  Proceed  to 
give  me  what  he  was  asked  yesterday.  He  said 
yesterday,  according  to  my  recollection,  that  lie 
had  said  from  tiiirty  to  thirty-tive  per  cent,  of 
zinc. 


Mr.  R.  H.  McCarter  :     Shall  I  read  the  record  ?  ^ 
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Tlie  Court :     Head  the  record. 

Mr.  R.  H.  McCarter:  (Reading  from  record.) 
"I  permit  the  question  ;  take  an  exception.  Q. 
At  tile  time  of  tlie  Taylor  accounting,  was  your 
opinion  tliat  a  sufficient  admixture,"  &c.  "Ex- 
ception.    A.  Tliat  was  tlien  iny  opinion,  sir." 

Tiie  Couit :     Exactly.     Now,  you  can  ask  liim 
to   explain    his  opinion.     He  was   not  then    per- 
10  initted  to  read  anything  from  the  hooks. 

Mr.  T.  N.  McCarter:  I  was  under  the  im- 
pression lie  was  permitted  to  read  from  the  book, 
and  I  wanted  to  sliow  the  context. 

The  Court :  Certainly;  you  could  do  that  if 
he  had  been  permitted  to  read  from  the  book. 

Q.    Your  opinion  now  is  difterent  from  that,  is  it  not? 

A.  Yes,  sir. 
OQ       Q.  To  what  do  you  attribute  the  difference? 

A.  A  good  deal  more  extensive  experience,  further  study 
of  the  question,  and  testimony  I  have  heard  here— sworn 
testimony  in  the  Court — Mr.  Squier  stating  it  could  be 
worked  as  low  as  18  per  cent,  and  a  contract,  I  think,  in 
which  the  minimum  amount  was  26  per  cent.,  and  a  sworn 
statement  in  the  last  suit  that  the  average  of  the  ore 
shipped,  a  large  amount  worked,  was  30  per  cent. — 29  and 
a  fraction.     Those  things  made  me  modify  my  opinion. 

Q.  On  what  was  the  opinion  which  you   then  expressed 
3Q   founded  ? 

A.  It  was  a  mineralogical  and  metallurgical  opinion 
entirely,  taking  into  account  questions  of  value. 

Q.  I  didn't  mean  to  say  the  opinion  there  expressed,  but 
the  opinion  which  you  say  you  then  held? 

A.  Well,  it  was  a  metallurgical  opinion,  and  mineralogi- 
cal. 

Q.  What  knowledge  had  you  then  of  the  actual  working 
of  those  ores  in  1848  ? 

A.   I  don't  think   any  of    the   ore  w:is  being  worked  in 
40  1848. 
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Rt-croas  ex< mi  i nation  : 

Q.  Doctor,  did  you  nndei'stand  tlmt  Mr.  Sqnier  said  tliat 
18  per  cent,  ores  could  be  worked  ? 

A.  That  is  wliat  I  recollect  hearing. 

Q.  Didn't  he  correct  it  to  say  it  was  IS  per  cent  yield 
won  Id  pay? 

A.  I  don't   remember  that;  hut  if   18   per  cent,  yield  it 

would  pay. 

Q.  That  is  a  very  different  thing?  jq 

A.  It  is  less  than  the  analysis. 

Q.  Eighteen  per  cent,  would  be  less  than  the  analysis. 
Mr.  DnFaur  stated  there  was  15  per  cent,  in  the  residue; 
you  heiird  that? 

A.   I  think  so. 

Q.  That  would  be  33  per  cent.,  anyhow— 

Mr.  T.  N.  McCarter  ;     Anybody  can  tell   that. 

Q.  Do  you  say  that  Piot  was  what,  you  say  ?  ^o 

A.  Piot  spent  two  days,  and  Muriaiile  was  a  young  stu- 
Q.  Muriahle  was  a  young  student? 
A.  Yes,  sir. 

Q.  Have  yon  read  Montheiin's  appendix  to  his  article  in 
1849,  in  which  he  speaks  of  this  article  of  Piot  and  Mu- 
riahle? 

A.  I  have. 

Q.  Have  you  a  traiislatien  of  it  there  ? 
A.  I  have  a  translation  ;  yes,  sir. 

Q.   Do  you  read  German  ?  g^ 

A.  Yes,  I  read  Gcman. 

Q.   Does  he  speak  of  Piot  as  a  French  mining  engineer  ? 
A.  Engineer  of  mines. 

Q.  Then  not  as  a  student — does  he  speak  of  Mons.  Mu- 
riahle as  a  graduate  of  the  School  of  Mines,  and  does  he 
not  sav  that  for  the  last  few  years  he  had  had  tiie  direction 
of  the  Altenherg  furnace? 

A.   For  a  few  years  back  has  had  the  direction. 

Q.  Had  had? 

A.  I  don't  read  it  that  way.  40 
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Tlie  Court :     Are  we  to  determine  wlietlier  Mr. 
Murialile  was  a  student  by  this  book  ? 

Mr.  Parker  :     I  tliiuk  tliat  is  wliere  he  got   bis 
information. 

Mr.  11.  H.  McCarter :     He  didn't  say  so. 

Q,   Is  tliat  where  you  got  your  information  as  to  their 
ciiaracter  ? 
'^       A.  From  Monbeim's  papers,  but  I  don't  read    it  tiiat 
way;  I  read   it, '■  For    tiie   last    few  years   he   lias  been"; 
subsequent  to  that  paper. 

Q.  What  do  you  understand    by  having  direction  of  tlie 
Altenberg  ;  that  he  was  in  full  control  as  superintendent  „ 

Mr.  T.  N.  McCarter  :     I  object  to  tiiat. 

The  Court :     I  suppose   the   book  will   have  to 

speak  for  itself,  if  it  is  evidence  at  all. 

20 

Q.  That  was  your  oidy  information,  anjdiow  ? 

A.  Tliat  was  my  oidy  information. 

Mr.  T.  N.  McCarter :  I  now,  if  your  Honor 
please,  renew  tiie  offer  which  1  made  to  put  in 
evidence  the  original  contract  of  the  4th  of  Sep- 
tember, 1851,  for  the  consolidation  of  the  Sussex 
Company  and  the  New  Jersey  Zinc  Com  pan}', 
tlie  execution  of  which  was  proved  by  Mr.  Squier. 
The  Court  has,  when  a  certified  copy  of  this  con- 
tract was  offered  in  the  former  pai't  of  our  case, 
ruled  it  out,  as  I  understand,  upon  the  ground 
that  it  was  irrelevant,  and  was  merged  in  the 
deed,  and  that  the  deed  rendered  the  contract 
irrelevant.  So  far  as  passing  the  title  to  the  real 
estate  conveyed  by  the  deed  is  concerned,  that  is 
undoubtedly  true,  but  this  contract  provides  for  a 
good  deal  more.  It  provides  for  an  absolute  surren- 
der and  consolidation  of  the  Sussex  Zinc  Company 
.„  with  the  New  Jersey  Zinc  Company,  with  transfer 
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of  all  its  property,  and  I  offer  tliis  for  the  purpose 
of  showing  that  tliereby  tlie  New  Jersey  Zinc 
Company  ac(|nired  tlie  possession  of  tlie  vein  of 
ore  described  in  tlie  deed.  And  it  was  sometliing 
more  than  the  mere  possession  wliicli  follows  from 
the  transfer  of  the  title.  I  don't  know  wiiether 
your  Honor  has  read  the  contract  or  not  and  is 
familiar  with  its  contents,  hut  I  offer  it  for  the 
purpose  of  showing  that  it  does  provide  for  more 
than  the  mere  transfer  of  title,  which  might  be  jq 
said  to  be  merged  under  the  deed,  but  provides 
for  such  a  transfer  as  will  operate  under  law  to 
put  the  New  Jersey  Zinc  Company  in  possession 
of  the  vein  in  question.  I  refer,  in  support  of 
that  view  to  the  statement  of  Judge  Vredenberg 
in  liis  opinion  in  the  Court  of  Errors  to  this  effect. 
He  was  speaking  of  the  execution  of  that  contract 
and  what  was  done  under  it.  "  Under  the  secir- 
cumstances,  which  of  these  parties,  the  Zinc  Com- 
pany or  the  Franklinite  Company,  is  the  owner  20 
in  equity  of  this  vein  of  ores  ?  By  the  terms  of 
said  agreement  the  Sussex  Company  agree  to  con- 
vey to  the  Zinc  Company  all  their  real  and  per- 
sonal estate,  and  all  mines,  minerals,  leases  and 
rights,  and  all  their  capital  stock,  and  the  Zinc 
Company  agree  to  recognize  and  admit  the  whole 
stock  of  the  Sussex  Company  to  the  same  divi- 
dends as  their  own  ;  they  agree  to  get  an  act  of 
the  Legislature  to  enable  them  to  carry  out 
such  agreement.  The  Sussex  Company,  by  the  30 
agreement,  put  the  Zinc  Company  into  present 
possession  of  this  very  vein  of  ores."  Both  pai-- 
tiesaj)plied  to  the  Legislature,  &c.  I  offer  it  now 
in  that  point  of  view. 

Mr.  Collins  :     Wc    object    to  it ;  the  same  ob- 
jection that  we  interposed  to  the  certified  copy. 

The  Court :     I  cannot  carry  everything  in  my 
mind.     I  will  hear  you  on  it.  ^q 
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Mr.  T.  N.  MeCarter;  The  objection  was,  it  was 
irrelevant,  and  merged  in  the  deed. 

Mr.  Collins  :  The  original  is  no  better  than  the 
copy  ;  we  made  no  objection  to  tlie  fact  tiiat  it 
was  ii  copy;  this  instrument  is  not  relevant,  and 
certainly  cannot  be  on  any  such  ground  as  ur^ed 
by  Mr.  MeCarter.  The  natural  objection  to  it  is 
tliat  it  was  an  agreement  which  was  merged  in  a 

1Q  consummated  deed.     Now  he  says  that  he  wants 

to  use  it  as  evidence  of  a  transfer  of  possession. 
How  could  that  possibly  be?  It  was  an  agree- 
ment that  they  would  convey  all  their  property. 
That  raised  the  very  question.  If  they  did  not 
own  this  property  they  could  not  convey  it. 
What  has  this  to  do  with  this  controversy  *  We 
claim  in  this  suit,  under  Samuel  Fowler,  not  un- 
der the  Sussex  Company.  If  their  deed  did  not 
convey  it,  this   agreement    could    not   convey  it. 

20  '^''"^  Court  of  Appeals  has  decided  that  whatever 

they  had,  they  conveyed.  That  is  all  he  needs 
now.  A  possession  that  did  not  attach  to  a  deed 
would  be  of  no  value.  Besides  that,  all  that 
Judge  Vredenberg  is  saying  is  this.  There  was  a 
distinction  between  the  tirst  deed,  the  one  from 
Fowler  to  the  Sussex  Company,  and  the  one  from 
the  Sussex  Company  to  the  Zinc  Company,  [and 
it  was  claimed  that  one  did  not  pass  as  much  as 
the  other,  and  Judge  Vredenberg  said  it  must  be 
3(j  held  to  do  so,  because  they  agreed   to    convey   all 

they  had.     That  is  all  there  is  to   it.     It  has   no 
relevancy  to  this  controversy. 

Mr.  T.  N.  MeCarter :  The  part  of  the  contract 
to  which  I  refer  as  being  something  more  than 
the  mere  providing  for  a  deed  which  was  eifected 
by  the  actual  transfer  afterwards  is,  that  the 
parties  agree  "  Tlris  union  is  based  upon  the 
principle  of  entire  equality  between  the  individual 
4Q  stockholders  composing  the  shareholders  of  each 
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company.  It  is  contemplated  to  appl)'  to  tlie 
Legislature  of  New  Jersex'  for  an  increase  of  the 
capital  stock  of  tlie  New  Jerse)'  Exploring  & 
Mining  Company  to  an  amonnt  equal  to  that  of 
said  Sussex  Zinc  &  Copper  Mining  &  Manufac- 
turing Company,  and  in  case  'of  such  increase, 
then  the  said  stock  of  the  said  Sussex  Company" 
— I  use  the  short  name — "is  to  he  surrendered, 
and  the  said  stock  of  the  New  Jersey  Company 
issued  in  lieu  thereof.  The  real  estate  of  such  10 
Sussex  Company,  and  all  personal  property,  is  to 
be  transferi'ed  to  said  New  Jersey  Company,  thus 
forming  a  complete  union,  and  bring  together  and 
uniting  under  one  charter  all  the  propei-ty  rights 
or  advantages  now  owned  and  enjoyed  by  both 
said  companies.  But  until  such  Legislature's  sanc- 
tion shall  be  obtained,  tlie  entire  management  of 
the  joint  property  shall  be  vested  in  the  New  Jer- 
sey Exploring  &  Mining  Company,  and  all  divi- 
dends shall  be  declared  and  paid  equally  upon  the  20 
issued  stock  of  both  companies."  It  put  the  en- 
tire management  of  the  whole  property  in  the 
New  Jersey  Company  before  the  Legislative  sanc- 
tion was  obtained. 

The  Court :  I  do  not  see  that  that  alters  the 
relation  of  this  agreement.  If  they  did  go  into 
actual  possession  it  might  be,  perhaps,  a  question 
as  to  whether  ii  was  an  adverse  possession  as 
against  either  of  the  parties  to  that  agreement,  ^0 
and  I  do  not  see  that  the  permissive  possession 
that  the  agreement  provides  for,  will  avail  in  the 
case.  Anyhow,  it  is  admitted  that  it  cannot  alter 
the  title  that  passed  bv  the  deed,  and  I  do  not  see 
that  it  tends  to  establish  possession,  or  adverse 
possession. 

Mr.  T.  N.  McCai'ter:  If  your  Honor  will  allow 
me  one  suggestion.  The  possession  we  estab- 
lish   is  against  the   persons  owning  the  title,  not   40 
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against  tlie  Sussex  Zinc  Copper  Mining  &  Man- 
ufacturing Company.  It  was  the  same  as  the  pos- 
session of  one  grantee  is  not  adverse  to  his  grantor, 
hut  it  is  adverse  to  those  holding  the  fraiiklinite 
title  under  which  the  defendants  claim. 

The  Court :  Where  did  that  come  from  origi- 
inally  ? 

Mr.  T.  N.  MeCarter  :     The  franklinite  title  ? 

The  Court :     Yes. 

Mr.  T.  N.  McCarter :  It  came  from  Samuel 
Fowler. 

The  Court :  Yes,  and  from  the  Snssex  Com- 
pany, revivified  under  another  name. 

Mr.  T.  N.  McCarter:     No,  sir. 

Mr.  Collins :  Not  to  North  Mine  Hill,  but  to 
South  Mine  Hill. 

Mr.  T.  N.  McCarter  :  The  only  title  which  the 
Fraidvlinite  Company  had  was  that  which  they 
supposed  existed  by  reason  of  the  deeds. 

The  Court :     I  know.     The   difference  in  the 
30  deeds.     I  do  not  see  that  it    tends  to  do  anything 

more  than  to  show  that  as  between  two  owners, 
one  goes  in  possession  by  permission  of  the  other. 
It  does  not  show  adverse  possession  against  the 
other  claimants,  outside  claimants.  That  must  be 
shown  from  the  actual  possession,  not  by  this 
agreement.     I  tiiink  1  will  exclude  it. 

Mr.  T.  N.  McCarter :  We  respectfully  ask  an 
exception. 
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1  Tlie  Court;     Take  an  exception. 

To  which  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

'W.   J.   MAGIE,  [ffi^ 

/.  ^.  c. 


Mr.  T.  N.  MeCarter :  I  now  wish  to  renew  my 
offer  of  the  record  in  the  suit  between  the  New 
Jersey  Zinc  Company  and  the  New  Jersey  Franlv- 
linite  Company  and  the  Boston  Franklinite  Com- 
pany. I  understand  by  the  ruling  of  tliis  Court, 
that  record  lias  been  admitted  for  the  purpose  of 
showing  the  trans:nission  of  the  title,  and  that  it 
is  not  to  be  used  for  any  other  purpose.  So  I  un- 
derstood the  Court  to  limit  us  to  the  use  of  that 
record  merely  as  showing  title.  I  now  propose  to 
offer  that  record  and  the  declarations  and  state- 
ments in  the  bill,  contained  in-  that  record,  as 
showing  the  character  of  the  plaintiff's  claim  at 
that  time,  and  I  put  it  on  this  ground,  that  that 
suit  came  to  a  final  decree  and  it  was  by  law  no. 
ticed  to  all  the  world  of  its  existence  and  of  its 
contents,  and  therefore  that  decree,  with  this 
record  and  tiie  claim  on  both  sides,  was  notice  to 
all  persons  who  owned  or  claimed  other  ores  or 
other  rights  in  this  vein,  and  notice  to  all  the  world 
of  the  claim  of  the  New  Jersey  Zinc  Company,  in 
order  to  characterize  the  possession  which  they 
had  of  the  vein  that  is  in  dispute  here.  I  think  I 
onglit  to  have  a  right  to  resort  to  the  claim  stated 
in  that  bill  as  characterizing  the  character  of  the 
possession  which  they  had  in  the  vein.  .q 
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Mr.  Parker:     Objection  lias  been  taken,  sir. 

Tlie  Court:  Not  to  this,  because  tliis  is  a  new 
pliiise,  as  I  understand  it. 

Mr.  (Joliiiis :  Tiie  record  was  offered  and  ob- 
jected to  on  every  ground.  Yonr  Honor  said  that 
it  would  be  admitted  in  evidence.  That  ended 
that,  and  we  excepted.  Yonr  Honor  said  that  you 
would  admit  it  as  a  fact,  as  to  what  the  Court  of 
Appeals  said,  an  adjudication  between  those  par- 
ties who  were  both  then  claiming  the  entire  prop- 
erty, as  between  themselves  under  tiiat  controversy. 
That  it  would  operate  to  pass  title. 

The  Court:  The  adjudication  as  to  the  con- 
struction of  the  deed. 

Mr.  Collins  :     That  is  all  you  said.     Now,  they 
ask  to  permit  them  to  go  further.     I  thought  that 
20  was  a  matter  to  lie  dealt  with  in  the  charge. 

The  Court :  It  probai)ly  would  be  proper  to 
ask  me  to  charge  as  to  the  effect  of  that  record, 
which  is  in  evidence ;  but  I  did  limit  it,  and  there- 
fore gave  notice  to  counsel,  so  that  it  is  quite 
proper  to  open  the  question   now. 

Mr.  McCarter  :  Yonr  Honor  will  recollect  that 
at  the  last  trial  I  undertook  to  sum  up  on  the  con- 
tents of  tiiat  bill,  and  your  Honor  stopped  me, 
sayiiitr  that  it  was  not  admitted  for  tiiat  purpose; 
I  therefore  open  very  frankly'  what  I  propose  to 
do  with  it,  because  I  do  not  understand  that  the 
admission  hitherto  will  entitle  me  to  do  that. 

The  Court :  I  think  it  is  very  proper  that  you 
should  do  so,  in  order  that  counsel  and  the  Court 
may  understand.  1  do  not  understand  you  pro- 
pose to  use  it  in  the  aspect  in  which  it  seemed  to 
ine  Justice  Depue  was  inclined  to  take  it — that  it 
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was  not  only  evidence  as  to  the  construction  of 
the  deed,  but  evidence  on  tlie  vviiole  question,  but 
Judge  Dixon  said  it  liad  no  evidential  force  in 
that  respect.  Of  course,  you  have  a  right  to  ask 
ine  to  do  tliat — to  take  it  in  that  light,  and  you 
have  also  a  right  to  ask  me  to  take  it  in  the  light 
you  do  now,  wliich  is,  that  the  claims  of  the  bill 
were  notice,  and  notice  of  your  occujjation  under 
those  claims.  I  should  like  to  hear  counsel  on 
that  subject,  if  they  desire  to  be  heard.  jq 

Mr.  Parker:  I  do  not  care  to  be  heard  at  all, 
except  to  say  that  it  is  between  different  parties  as 
to  different  property,  and  the  claims  were  claims  as 
to  matters  of  fact  as  to  which  other  parties  have 
a  right  to  try  those  facts — what  was  in  1848  the 
ore  known  or  designated  as  fi'anklinite,  or  the 
metal  or  ore  known  and  designated  as  franklinite, 
and  what  metals  in  18-t8,  and  what  bodies  of  zinc 
ore  were  in  contemplation  of  the  parties.  It  can- 
not be  true  tiiat  as  between  different  parties  as  to 
different  parts  of  the  property,  the  southern  part 
of  this  hill,  any  effect  can  be  had  as  to  that  hj 
this  deci'ee. 


Mr.  McCarter:  Counsel  misapprehends  the 
point  of  my  offer. 

The  Court:  I  will  hold  this  <piestion ;  tiie 
record  is  in.  I  have  said  it  will  be  limited  ;  I  do 
not  propose  to  confine  myself  to  that  if  I  iind  rea- 
son to  change  my  mind.  I  understand  the  motion 
is  made  now,  and  I  will  deal  with  it  before  vou 
come  to  sum  up. 

Mr.  Parker:  If  your  Honor  will  kindly  deal 
with  it  as  early  as  possible,  it  would,  perhaps,  gov- 
ern us  in  the  offer  of  our  evidence. 
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The  Court :     As  to  what?  .,, 

40 


594 

Mr.  Collins:     It  may  effect  some  of  onr  proof. 

The  Court :  Well,  proceed  ;  go  on  Mr.  Me- 
Carter.     I  will  deal  with  it  earlier. 

Mr.  McCarter :  Now,  I  offer  the  paper  testi- 
fied to  by  Mr.  Sqiiier  as  the  report  he  received 
from  Gideon  E.  Moore,  and  the  analysis  of  the 
Marshall  fraiiklinite  sample. 

10  The  Court :     What  do  yon  saj',  orentlemeii  ? 

Mr.  Collins  :     We  object  to  it  as  incompetent. 

Mr.  McCarter:  I  think  it  is  incompetent  in 
view  of  the  fact  that  it  is  a  mere  memorandum, 
and  HS  Moore  has  not  sworn  to  it,  or. proved  ifi 
any  way,  I  don't  think  I  have  a  riglit  to  offer  it 
as  original  evidence,  but  I  supposed  after  all  that 
occurred  on  tiie  cross-examination  of  Mr.  Squier, 
and  the  testimony  about  it,  that  it  is  competent. 
I  do  not  offer  it,  if  they  insist  on  the  objection  that 
it  is  not  verified,  if  that  is  the  ground  of  the  ob- 
jection ;  I  don't  wish  to  give  it  in  over  sueli  an 
objection  as  tiiat. 

Tiie  Court :     Then  it  will  be  excluded. 

Mr.  McCarter  :  Has  it  been  marked  for  iden- 
tification ? 

.30  The  Court :     Yes  ;  "  Squire  No.  3." 

Mr.  E.  II.  McCarter:  Tiie  Atkinson  patent 
was  offered  yesterday  and  marked — 1  forgot  to 
offer  it  on  the  direct,  and  rather  than  have  any 
question  about  it,  I  again  offer  it.  It  does  not 
appear  to  have  been  actually  accepted  ;  the  Court 
said,  offer  it  after  Mr.  Williams'  cross-examination 
was  finished.  We  offer  that  and  will  have  it 
marked.  With  the  exception  I  believe  of  one 
Ar,  witness  who  will  testify  as  to  the — 


20 


10 


595 

Mr.  Parker :  Have  yon  done  witli  the  Atkin- 
son patent?  We  do  not  object  on  tlie  question  of 
certilicate,  or  any  question  of  that  sort,  bnt  as  to 
tiie  availability  of  u  patent  issued  in  England, 
where  they  issue  the  patent  first,  and  let  a  man 
put  in  any  description  that  he  pleases,  I  tliink  it 
stands  very  much  in  the  nature  of  tlie  evidence 
your  Honor  has  ruled  out  all  the  way  through. 

Mr.  Collins :     It  is  incompetent  evidence. 

Mr.  McCarter :  With  regard  to  the  certifica- 
tion ? 

Mr.  Parker:  Yes,  sir;  we  do  not  object  to  the 
certification. 

Mr.  McCarter:     We  take  an  exception. 

To  -ssrhich  ruling  the  plaintiffs  coun- 
1  prays  an  Exception,  and  that  his  said 
xception  may  be  sealed  and  it  is  sealed 
ccordingly. 

^HT.   J.   MAGIE,  tifj^ 

/.  ^.  c. 


Mr.  R.  H.  McCarter:  Counsel  for  the  plaintiff  30 
desire  to  .state  that  surmising  from  the  conduct 
from  the  other  side,  the  attitude  of  the  other  side 
yesterday  or  the  day  before,  that  objection  will  be 
made  to  the  use  Ijy  us  of  the  Gideon  E.  Moore 
analysis,  which  has  been  excluded,  we  took  steps 
to  have  an  analysis  made,  and  expected  the  analy- 
sis and  the  analyzer  would  be  here  before  this; 
and  with  the  right  to  call  him  when  he  does 
ariivc,  to  prove  that  partienhir  analysis,  and 
that  particular  sample,  we  rest.  ^q 
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The  Conrt :     If  tliere  is  no  objection,  tliat   per- 
son iiiav  be  called  when  he  comes  in. 


PLAINTIFF    RESTS. 

(With  above  reservation.) 

Mr.  Collins:     Tlien  made  the  foiiowini;  motion 
for  a  non-suit  and  denied  exception. 


30 
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TESTIMONY  FOR  DEFENDANT. 


Mr.  Thompson  :  I  shall  offer  onr  title  deeds 
very  iiniehiii  the  same  order  in  vv'nich  tliey  were 
presented  last  year. 

I  first  offer  a  certified  copy  of  a  deed  from  Sam- 
uel Fowler  and  wife  to  James  L.  Curtis  and 
Daniel  H.  Curtis,  trustee  for  the  Franklinite  Min- 
ing Company,  dated  December  13,  1850,  acknowl- 
edged by  Fowler  and  wife  on  the  l-lth  of  De- 
cember, 1850,  and  recorded  in  Sussex  County 
Clerk's  Office  in  Book  M  4,  page  167,  conveys 
all  the  reserved  iron  ore  called  franklinite,  &c. 

Said  deed  marked  Exhibit  Dl. 

Next,  a  deed  of  release  from  Oakes  Ames   and  20 
wife  to  James  L.  Burtis,  dated  November  1,  1853, 
acknowledged  November  12,  1853,  and    recorded 
October  14,  1853,  in  Book  O   4   of   Deeds,   page 
634,  &c. 

Mr.  T.  N.  McCarter:  Let  us  see  that  deed, 
please.     Is  this  a  certified  cop}'  ? 

Mr.  Thompson  :     Yes,  sir. 

30 

Mr.  T.  N.  McCarter  :  We  object  to  this  certi- 
fied copy,  it  don't  seem  to  be  properly  acknowl- 
edged. 

Mr.  Tiiompson  :  Tlie  same  objection  was  made 
at  the  last  trial. 

The  Court :  I  have  forgotten  in  what  way  it 
was  said  nor  to  be  properly  acknowledged. 

Mr.  T.  N.  McCarter ;     It  is  certified  to  be  ac-  40 
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knowledged  before  a  New  York  commissioner, 
and  the  deed  states  that  tlie  t^rantors  reside  in 
Massachusetts. 

The  Court:    1  will  admit  it.  Take  an  exceptioi). 

Mr.  T.  N.  NeCarter:     We  take  an  exception. 

Said  deed  marked  Exhibit  U  2. 

10  (Mr.  Thompson  reads  the  terms  of  tiie  release.) 

Mr.  T.  N.  McCarter  :  The  deed  is  irrelevant, 
because  it  seems  to  be  from  Oakes  Ames  to  James 
L.  Curtis,  and  it  is  already  in  evidence  that  Oakes 
Ames  had  before  that  date  parted  with  all  his 
ores. 

Mr.  Thompson  :     We   offer  it   for   what   it   is 
worth.     We  think  it  is  effective.     We  will   ex- 
2Q  plain  more  fully  hereafter.    Oakes  Ames  had  con- 

veyed to  Fowler  a  half  interest  in  certain  lands 
conveyed,  as  I  understand  it,  by  McCarter,  sheriff, 
to  him.  This  was  a  confirmatory  deed,  which 
was  taken  back  in  1853,  and  is  a  part  of  our  title 
as  it  was  oifered  and  admitted  last  time. 

Mr.  T.  N.  McCarter:  Let  me  see  that  again, 
Mr.  Thompson  ? 

Mr.  Parker :     If  I  may  state,  Ames  had   con- 
30  veyed  all   franklinite  and   other  ores,  excepting 

iron  ores,  and  1  think  there  was  a  little  doubt 
whether  franklinite  was  not  iron  ore,  and  there- 
fore might  be  excepted,  and  so  we  took  a  lease. 

Mr.  T.  N.  McCarter:  Our  objection  is  that 
Oakes  Ames  had  no  title  at  the  time  he  made  that 
conveyance. 

The  Court :     I  will  allow  it  to  stand,  and  will 
4j>  look  at  the  two  to  see  its  effect.     As  Mr.  Parker 
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states,  if  tliere  was  a  question  as  to  whether  frank- 
liiiite  was  excepted  under  iron  ores,  it  may  be  a 
confirmatory  deed  to  avoid  the  question. 

Mr.  Tliou)pson ;  I  can  refer  your  Honor  to 
tiie  languaoje  of  the  deed  which  they  offered  from 
Ames,  if  your  Honor  desires  to  see  it. 

We  next  offer  a  deed  from  James  L.  Curtis  and 
Daniel  H.  Curtis,  trustees  for  tlie  Franiiliiiite 
Mining  Company,  to  the  Fowler  Frauklinite  Com- 
pany,  dated  February  2,  1858,  acknowledged  Feb- 
ruary 5,  1858,  and  recorded  February  6,  1858,  in 
Book  V  4  of  Deeds,  page  130.  Said  deed  marked 
Exhibit  D.  3. 

Tiie  next  is  a  lease  from  the  Fowler  Frauklinite 
Company  to  the  Consolidated  Franklinite  Com- 
pany of  New  York,  dated  June  29,  1859,  and  re- 
corded in  X  4,  page  86. 

Same  marked  Exhibit  D.  4.  20 

Tiie  next  a  deed  of  assignment  from  the  Con- 
solidated Franklinite  Company  of  New  York,  to 
Samuel  F.  Headly,  assigning  the  lease  just  de- 
scribed in  D.  4,  dated  June  8,  I860,  acknowl- 
edged Jutie  19,  1860,  and  recorded  June  28,  in 
X  4,  page  80. 


Same  marked  Exhibit  D.  5. 

Next  an  assignment  back  from  Samuel  F. 
Headl}'  to  the  Consolidated  Franklinite  Company 
of  New  Jersey,  dated  June  14,  1860,  being  a  tri- 
partite assignment  between  Samuel  F.  Headly,  of 
the  first  part,  the  Consolidated  Franklinite  Com- 
pany of  the  second  part,  and  the  Franklinite 
Steel  Company  and  others,  of  the  third  part, 
record  in  Book  X  4,  page  86,  acknowledged  and 
approved  June  19,  1850,  and  assigns  the  same 
lease  together  with  the  other  property. 
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Same  marked  Exhibit  D.  6. 

Next  a  deed  from  George  W.  Savage,  i-eceived 
for  tlie  creditors  and  stockholders  of  tlie  Consol- 
idated Fraiiklinite  Company  of  New  Jersey,  to 
James  L.  Curtis  and  Daniel  H.  Curtis,  trnstees  of 
the  Fraiiklinite  Mining  Company,  getting  buck 
now  to  the  original  grantees 'from  Fowler. 

Mr.  T.  N.  McCarter :     We  object  to  tiiat  deed, 
10  sir,  on  the  ground  that  it  does  not  appear  that 

Savage   was  receiver,  and    liad   an}'  authority    to 
convey. 

Mr.  Thompson;  We  will  produce  the  records 
of  the  Court  of  Chancery  directing  him  to  sell,  if 
there  is  any  difficulty  about  it.  The  deed  lias 
been  offered  and  accepted,  both  in  the  Trover 
case  and  in  this  case,  at  the  other  trial.  If  you 
insist  upon  the  objection  we  will  ask  permission 
to  produce  tiie  records  of  the  Court  of  Chancery. 
We  cannot  do  it  tiiis  aftei'noon.  We  will  have  to 
send  for  them. 

The  Court:  If  you  will  say  that  you  will  pro- 
duce it,  I  will  admit  it  for  the  present,  subject  to 
the  objection. 

Mr.  Tiiompson :  The  deed  is  dated  June  23, 
1863  ;  acknowledged  June  23,  1863,  recorded  Au- 
gust 8,  1863,  in  Book  E  5,  page  97. 

Same  marked  Exhibit  D.  7. 

Next  a  deed  from  tiie  Fotvler  Franklinite  Com- 
pany to  James  L.  Curtis  and  Daniel  H.  Curtis, 
trustees  for  the  Franklinite  Mining  Company, 
dated  January  26,  1863,  recorded  Jaiiuary  31, 
1863,  in  Book  D  5,  page  198. 

Same  marked  Exhibit  D.  8. 

Next,  a  certified  copy  of  a  lease  from  James  L. 
ijy  Curtis,  sole   surviving   trustee  of   the  Franklinite 
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Mining   Ooinpiiny,  to   Cliarles  W.  Trotter,   dated 
March  6,  1877,  acknowledged   Marcli  7,  1877,  re- 
corded  March    24,  1877,  in    Book  W  6  of    Deeds 
for  Snssex  County,  page  409. 
Same  marked  Exhibit  D.  9. 

Mr.  T.  N.  McCarter  :  I  object  to  the  admission 
of  that  deed  npon  the  ground  that  it  appears  1)\' 
the  previous  deed  that  Curtis  and  his  brotlier, 
Daniel  H.,were  trustees  of  the  Franklinite  Mining  ..„ 
Company,  and  were  tenants  in  common  of  this 
ore.  Tliis  is  a  lease  by  the  surviving  trustee  to 
Trotter,  for  a  specified  portion  of  the  common 
property.  Now,  I  hold  it  is  a  well  settled  prin- 
ciple of  law  that  one  tenant  in  common  of  prop- 
erty cannot  make  any  conveyance  of  one  specific 
portion  of  the  common  property.  He  can  convey 
his  interest  in  the  whole,  but  cannot  so  convey  the 
property  as  to  give  anybody  else  an  interest  in  the 
specific  portion  of  tiie  property  over  which  the  an 
heiis  of  his  co-trustees  have  an  equal  right.  1  refer 
the  Court  to  the  case  of  Condit  v.  The  Boston 
Franklinite  Company.  I  do  not  recollect  the  ref- 
erence, where  tiie  Chancellor  of  New  Jersey  held 
that  a  deed  by  one  of  two  tenants  in  common  for 
a  specified  vein  of  ore,  passed  no  title,  because 
tiie  tenant  in  common  had  no  rigiit  to  give  any- 
body an  interest  in  a  specified  portion  of  the  vein 
to  the  exclusion  of  any  right  his  co-tenant  might 
have  in  the  whole  premises.  „/. 

The  Court :     They  are  tenants  in  common    by 
the  deed  ? 

Mr!  T.  N.  McCarter:     Yes,  sir. 

Mr.  Collins  :    You  mean  tiiat  is  the  result  of  the 
deed  ;  the  deed  doesn't  say  so. 

Mr.   McCarter :     The    statement    makes  them 
tenants  in  common.  40 
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Mr.  Parker :     I  refer  the  Court  to  that  act. 

The  Court ;  Tliey  call  my  attention  to  the  act 
of  1874,  Mr.  McCarter.  Have  you  got  that  case 
liere  ? 

Mr.  R.  H.  McCarter:  No,  sir.  I  understand 
the  trouble  about  this  thing  is  that  there  is  not  any 
proof  of  the  existence  of  the  Franklinite  Mining 
Company  of  whom  these  men  are  said  to  be  trus- 
tees,  and  I  am  informed  that  there  was  no  such 
corporation,  and  that  therefore  they  were  not 
trustees,  except  for  what  Mr.  Curtis  calls  a  kind 
of  common  law  corporation.  It  is  a  mere  name 
for  something  that  did  not  exist,  so  that  the  mere 
description,  "  Trustees,"  without  proof  of  the  ex- 
istence of  the  corporation,  cesti  gui  trust,  cannot 
bring-  this  deed  in. 
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The  Coui't :     What  have  you  to  say  on  the  act  ? 

Mr.  T.  N.  McCarter :  The  act  of  1874  says 
where  the  conveyance  is  vested  in  trustees.  Now, 
simply  calling  parties  trustees  does  not  make  them 
trustees  ;  you  cannot  confer  a  tenancy  in  common 
to  trustees  in  conmion  ;  there  should  be  some 
cesti  qui  trust.  There  being  no  such  evidence, 
the  fact  of  their  calling  themselves  trustees  could 
not  change  the  statute  in  reference  to  tenants  in 
common. 

Mr.  Parker:  There  will  be  proof  in  the  case 
by  Mr.  Curtis,  that  there  \vas  an  association  under 
that  name. 

The  Court :  I  will  admit  it  for  the  present  over 
this  objection,  and  allow  you  to  move  to  shut  it 
wut  if  that  does  not  satisfy  me  that  they  are  trus- 
tees, when  that  evidence  comes  in. 
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Mr.  T.  N.  McCarter :     We  ask  an  exception  to 
that.  : 


(103 
The  Court :     Take  an  exception. 

To  -whicli  ruling  the  plaintiff's  coun- 
el  prays  an  Exception,  and  that  his  said 
Jxception  may  be  sealed  and  it  is  sealed 
ccordingly. 

'W.   J.   MAGIB,  ifBrnl 

/.  6'.  C. 
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Mr.  Tliompson  :  We  ne.xt  offer  a  lease  from 
James  L.  Curtis,  sole  surviving  trustee  of  the 
Fraiiklinite  Mining  Company,  to  Charles  W.  Trot- 
ter, dated  April  10,  1S79,  acknowledged  April  16, 
1879,  recorded  April    18,  1879,  in  D  7,  page  326! 

Mr.  T.  N.  McCarter:  We  object  to  that  lease 
for  two  reasons :  one,  the  same  as  to  the  other, 
made  by  the  surviving  tenants  in  common,  and 
also  that  the  term  of  that  lease  has  expired. 

Mr.  Thompson :  It  had  not  expired  when  this 
suit  was  brought,  so  that  objection  is  not  good. 

The  Court :  What  is  the  object  of  offerino-  the 
lease?  "  "^         30 

Mr.  Thompson  :  It  is  a  part  of  the  general 
chain  of  title,  showing,  among  other  things,  pos- 
session and  occupation  of  this  part  of  the  vein. 

The  Court :  I  will  admit  it  as  to  the  first  objec- 
tion, in  the  same  way  that  I  admitted  the  one  last 
objected  to. 

Mr.  T.  N.  McCarter:     We  pray  an  exception.  40 
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Tlic  Court :     Take  an  exception. 

To  wliicli  ruling  the  plaintifP's  coun- 
sel prays  an  Exception,  and  tliat  his  said 
Exception  may  be  sealed  and  it  is  sealed 

accordingly.  ,_ — . 

IST.   J.  MAGIB,  OEI 

/.  S.  C. 

Same  marked  Exliibit  D.  10. 

Next,  a  confirmatory  deed  from  tlie  Fowler 
Fraiiklinite  Company  of  New  Jersey  to  James  L. 
Curtis,  trnstee  for  the  Franklinite  Mining  Com- 
pany of  New  York,  dated  June  1,  18S1,  approved 
June  10,  1S81,  recorded  in  Book  K  7,  page  500. 

Mr.  T.  N.  McCarter  :  We  object  to  this  deed 
on  tlie  ground  that  the  Fowler  Franklinite  Com- 
pany, by  this  deed,  state  that  in  their  former  deed 
they  intended  to  make  it  a  joint  tenancy,  and  only 
made  it  tenant  in  common,  and  also  intended  to 
make  it  a  conveyance  in  fee,  and  now  conveys  to 
Curtis  the  fee,  and  make  it  a  joint  tenancy.  Of 
cpurse,  they  cannot  offer  against  the  estate  of  the 
other  co-tenants  in  any  way  whatever,  a  recital  of 
what  the  deed  was  intended  to  be  ;  they  cannot 
change  the  effect  of  the  deed. 

The  Court :  1  will  admit  that  deed.  Take  an 
exception. 

■  Mr.  T.  N.  McCarter  :     We  take  an  exception. 

To  -Bsrliich.  ruling  the  plaintiff's  coui 
sel  prays  an  Exception,  and  that  his  sai 
Exception  may  be  sealed  and  it  is  seale 
accordingly. 

■W.   J.   MAGIE,  I 

/.  5.  C. 
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Same  marked  Exliibit  D  11. 

Mr.  Parker  :  I  ask  now  tliat  the  other  deed  be 
admitted  without  restriction. 

The  Court :  1  do  not  see  tiiat  tliis  removes  the 
objection  to  those  deeds. 

That  is  Exhibit  D.  11,  I  believp  ? 

Mr.  Thompson  :     Yes,  sir.  ,q 

The  next,  is  a  deed  of  contirmation  from  James 
L.  Curtis,  trustee  to  the  Frankiintte  Mining 
Company  of  New  York  and  Cliarles  W.  Trotter, 
and  is  confirmatory  of  the  two  leases  heretofore 
granted.  It  is  dated  June  1,  ISSl,  acknowl- 
edged June  10,  1881,  and  recorded  June  18, 1881, 
in  K  7,  page  503. 

Mr.  McCarter :    I  object  to  tliat,  on  the  ground 
that   it   can  have  no   operation ;  the  term  of  the  20 
lease  having  expired. 

Mr.  Thompson  ;     No,  it  has  not. 

The  Court :     Well,  that  will  be  D.  12. 

Mr.  Thompson  :  Yes,  sir.  Tlie  next  is  a  deed 
from  James  L.  Curtis,  sole  surviving  trustee  of  the 
Frankinite  Mining  Company  to  the  Franklinite 
Steel  &  Zinc  Company,  a  corporation  of  New 
Jersey,  dated  March  5,  1883,  acknowledged  the  30 
same  day,  recorded  March  20,  1883,  in  Q  7,  on 
page  54,  and  conveys  (read  description). 

Marked  Exhibit  D.  13. 

The  next,  is  a  deed  from  the  Franklinite  Steel 
&  Zinc  Company,  a  corporation  of  New  Jersey, 
to  August  Ilecksclier,  dated  March  19,  1S83,  re- 
corded March  20,  1883,  in  Q  7,  page  56,  read 
description). 


Miirked  Exhibit  D.  14. 
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Tlie  next,  is  the  confirmatory  deed  between  the 
same  parties,  dated  July  31,  1883,  between  the 
Frankliiiite  Steel  &  Zinc  Company  and  August 
Hecksclier,  acknowledged  July  31,  1883  ;  re- 
corded August  3,  1883,  in  Book  R  7,  435,  and  it 
recites — I  (read  from  deed). 

Marked  Exhibit  D.  15. 

Tlie  next,  is  another  deed  between  the  Frank- 
linite  Steel  &  Zinc  Company  and  August  Heck- 
sclier, bearing  date  July  7,  1887,  recorded  July 
16,  1887,  in  Book  D  18,  page  41  ;  it  is  proved  on 
the  7th  d  July,  1887.  That  deed  recites  (read 
from  deed). 

Marked  Exhibit  D.  16. 

The  next,  is  a  certified  copy  of  an  agreement 
between  Charles  W.  Trotter,  August  Hecescher 
and  the  Lehigh  Zinc  &  Iron  Company,  Limited, 
dated  August  11,  1887,  and  recorded  in  Book  D 
20  8,  page  409.     It   recites  the    fact   tliat  there  had 

been  litigation — (counsel  read  from  the  agree- 
ment). 

Marked  Exhibit  D.  17. 

The  next,  is  a  deed  bearing  date  January  31, 
1888,  between  August  Heekscher,  of  Philadel- 
phia, and  his  wife  of  the  one  part,  and  the  Lehigh 
Zinc  &  lyou  Company,  that  is  the  present  defend- 
ant, a  corporation  of  Pennsylvania ;  acknowl- 
30  edged  January  31,  1888,   recorded   February    25, 

1888,  in  Book  D  8,  of  Deeds,  page  298. 
Marked  Exhibit  D.  18. 
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fiOT 
ANDREW  H.  KONKLE,  sworn  for  the  defendant. 

Direct-examination  by  Mr.  Tliompson  : 

Q.  Wliere  do  yon  reside  ? 

A.  Newton. 

Q.   What  is  your  occupation  ? 

A.  Surveyor. 

Q.  And  how  long  have  you  been  in  tlie  turveying  bu- 
siness? JQ 

A.  Very  nearly  thirty  years. 

Q.  I  call  your  attention  to  the  map  that  you  just  put  up 
there  beside  you  ;  just  describe  that  map,  will  you,  what 
it  is  ? 

A.  It  is  a  map  showing  the  boundary  lines  and  the  ore 
vein  on  Mine  Hill,  in  Hardyston  township.  The  red  lines 
are  the  boundary  lines  of  the  properties,  starting,  for  in- 
stance, at  No.  2,  No.  3,  No.  4,  No.  5,  No.  6  (indicating  on 
the  map)  is  the  boundary  lines  of   the  Mine  Hill  property. 

Q.  Do  3'ou  know  how  many  acres  as  described  ?  oq 

A.  Ninety  some  acres,  I  think  ;  I  am  not  positive  about  it. 

The  Court :     I  believe  all  the  deeds  have  said 
ninety-three  aci'es. 

'  Mr.  McCarter  :     I  suppose  the  witness  has  not 

computed  the  contents. 

Q.  On  the  side,  marked  6>4 — and  the  prolongation  of  that; 
what  is  that  ? 

A.  A  small  lot  conveyed  by  one  Benjamin  Scott  to 
Dr.  Samuel  Fowler  in  the  year  1841 ;  and  the  lot  adjoining 
to  the  north  of  the  6J4  acres  is  what  is  known  as  the 
parallelogram. 

Q.  Do  you  know  what  deed  that  is  intended  to  be  de- 
scribed in  ? 

A.  The  parallelogram  ? 

Q.  Yes? 

A.  Well,  I  could  not  tell  you  now. 

Q.  Don't  recall  it.  What  is  the  line  running  across  the 
Hill  in  the  centre  there  ?  40 
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A.  The  line  starting  from  No.  1,  in  the  public  road, 
marked  on  the  map,  is  tlie  due  east  line  running  across  the 
vein  at  a  point  called  the  Double  Rock  and  striking  the 
easterly  line  of  the  Mine  Hill  tract  near  the  corner 
marked  4. 

Q.  Did  you  survey  that  line  ? 

A.  Yes,  sir. 

Q.  This  map  is  made  from  measurements  taken  by  your- 
self ? 
■^Q       A.  I  made  a  survey  of  the  whole  Mine  Ilill  tract,  also, 
the  6%  acres  and  the  parallelogram  and  a  measurement  of 
the  vein  and  its  general  direction. 

Q.  What  are  indicated  by  the  black  lines,  the  one  run- 
ning across  the  top  there,  and  that  just  at  the  right  of  the 
map  ? 

A.  The  black  line  is  to  represent  stone  fences. 

Q.  And  are  there  other  fences  on  the  property  besides 
all  those  marked  by  black  lines  ? 

A.  Yes,  sir;  tiiere  are  some  other  fences  not  shown  here. 
20       Q-  What  is  meant  to  be  indicjited   by  the  colors  along- 
side of  the  vem  ? 

A.  That  is  simply  to  show  the  boundary  line  of  the  vein 
and  to  more  readily  describe  oi'  show  the  different  owner- 
ships of  the  property. 

Q.  What  do  you  mean  to  indicate  then  by  the  green 
colored  pai't  of  the  vein  ? 

A.  The   greet)   color    is   that  owned,  operated    bj'    the 
Lehigh  Zinc  &  Iron  Company  ;  and  the   pink   coloring  by 
the  New  Jersey  Zinc  &  Iron  Company. 
30       Q.  And' the  road  that  yon  have  marked  Hamburg  road  ; 
is  that  an  actual  road  in  existence  and  travelled  ? 

A.  It  is  there;  yes,  sir. 

Q.  And  this  red  line  that  runs  over  here  under  the  arrow, 
runs  off  into  the  left  and  stops  there  without  seeming  to  go 
anywhere;  what  is  that  the  line  of? 

A.  That  was  at  one  time  the  most  northerly  bonndarj' 
line  of  the  Fowler  property. 

Q.  Part  of  what  is  known  as  the — 

A.  Scott's  farm. 
40       Q.  I  notice  that  you  have  the  vein  colored  ;  the  middle 
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of  tlie  vein  eolnreri  in  different  slindes  of  dark   and    liglit ; 
wiiat  is  that  meant  to  indicate? 

A.  Tiie  darkest  sliades  are  tiie  openings;  the  next  or 
lighter  shade  is  piihirs  for  that  portion  of  the  mine  that 
lias  heen  partially  opened  ;  tlie  lightest  color  is  that  portion 
of  the  mine  that  has  not  been  disturbed. 

Q.  And  some  that  yon  have  there  near  the  Double  Rock 
is  white  like  the  rest  of  the  map ;  what  is  that  meant  to 
indicate? 

A.  That  is  a  portion  that  hasn't  been  disturbed,  or  some   jq 
portion  of  rock  there. 

Q.  Some  portion  of  rock  ? 

A.   Yes,  sir. 

Q.  Tlie  names  there  that  are  attached  to  the  various 
openings,  do  you  know  them  of  your  own  ktiowledge? 

A.  Part  of  them  I  do,  not  all  of  them.  1  know  the 
Ding  Dong  shaft.  No.  4  shaft,  No.  1  shaft,  and  the  Greer 
opening. 

Q.   Yes;  and  the  Buckwheat? 

A.  The  Buckwheat ;  1  know  that  opening  there.  20 

Q.  And  the  Tunnel  opening  ? 

A.  Yes,  sir. 

Q.  And  the  Southwest  opeijing? 

A.  Yes,  sir ;  I  located  that  also. 

Q.  You  have  some  black  spots  on  the  outside  of  the 
vein  at  the  lower  end,  between  the  name  of  the  Weights 
and  Measures  and  the  Southwest  opening;  what  is  that  meant 
to  be  ? 

A.  Those  are  to  represent  ore  heaps. 

Q.  What  is  the  scale  of  that  map,  Mr.  Conklin?  30 

A.  Forty  feet  to  the  inch. 

Q.  I  notice  that  you  have  above  the  No.  4  shaft  marked 
across  there  what  looks  from  here  like  a  pencil  mark  ;  what 
is  that  meant  to  indicate  ? 

A.  I  don't  know  that  that  is  my  mai'k,  but  it  isprobablv 
to  indicate  the  live  hundred  feet  from  the  Double  Rock. 

Q.  Have  yon  got  a  rule  with  you  ;  will  you  kindly  scale 
that  and  see  if  it  is  accurate  ? 

A.  (After  measuring).  That  is  what  it  is  intended  to 
represent.  40 
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Q.  And  what  distance  is  tliat  from  the  east  and  west  line  ? 

A.  Five  hundred  feet. 

Q.  Wiiat  is  the  distance  from  the  east  and  west  line  to 
the  southerly  line  of  the  parallelogram  ? 

A.  775  feet  from  the  Double  Rock  to  the  iron  pin  on  the 
easterly  or  iianging  wall  of  the  vein. 

Q.  I  see  you  iiave  two  marks  there,  "  Iron  pib  "  ?  wiiat  is 
there  there? 

A.  Tiiere  are  two  iron  pins. 
10       Q.  Well? 

A.  Cemented  in  tiie  rock. 

Q.  What  size  pins  are  tliey — what  do  you  mean  by  iron 
pini 

A.  I  think  they  are  at  least  one  inch  in  diameter. 

Q.  Iron  bars,  tiien  ? 

A.  Iron  rods  ;  they  have  been  cemented  in  the  rock,  or 
leaded. 

Q.  Do  you  know  the  length  of  the  vein,  the  whole  vein 
from  the  point  above  the  Hamburg  I'oad  to  the  Southwest 
20  opening. 

A.  No,  sir,  I  don't;  that  is,  I  can't  give  it  to  you  in  fig- 
ures. 

By  Mr.  R.  H.  McCarter : 
Q.  Will  you  scale  it,  Mr.  Konkle ;  we  would  like  to  have 
that? 

Further  direct : 

30  Q.  From  the  open  part  above  the  Hamburg  road  down 
to  the  Southwest  opening  ? 

A.  About  2,500  feet. 

Q.  Now,  will  you  scale  the  east  vein,  the  Buckwheat 
vein,  as  it  marked  on  the  map  ? 

A.  680  feet.      . 

Q.  I  notice  that  the  width  of  the  vein  varies  there  as  you 
go  up.  Did  yon  make  that  map  from  actual  measurement 
of  widths  yourself  ? 

A.  Quite  a  number  of  places  the  width  was  taken,  my 
40   own  measurements,  some  years  before  I  made  this  map. 
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Q.  Yes? 

A.  Portions  of  them  were  scaled  from  another  map  not 
of  my  own  measuring,  but  tliat  map  tiiat  I  took  tlie  scale 
from  I  found  varied,  I  found  agreed  very  well  with  the 
measurements  that  I  had  taken  of  points  where  they  coin 
cided. 

Q.  And  the  map  is  then  meant  to  represent,  as  near  as 
may  be,  the  width  of  the  vein  in  the  various  places  ? 

A.  That  is  the  intention  of  it. 

Q.  I  notice  there  are   three   black    points  marked  where  jq 
there  are  iron  pins.     Are  there  more  than  two  iron  pins  in 
the  vein  there  ? 

A.  Only  two. 

Q.  Is  there  not  a  third  opposite  the  figure  3  ? 

A.  That  is  a  reference  point  to  some  piiotographs  that 
were  taken. 

Q.  Oh,  I  thought   there  was  another  pin  there  ? 

By  the  Foreman  : 

Q.  How  do   you   obtain   tiie  complete  parallelogram — it  20 
seems  to  overrun  the  original  lines? 

A.  The  opposite  sides  are  parallel  to  each  other. 

Q.  But  you  I'un  tiiem  out  of  bounds,  according  to  the  first 
lines  you  gave  i 

A.  The  whole  property  was  supposed  to  belong  to  the 
grantor  at  the  time  this  parallelogram  was  conveyed,  con- 
sequently he  was  not  binding  on  any  line  except  the  most 
northerly  line. 

Q.  You  do  not  mean,  then,  the  line  from  two  to  three 
was  the  limit  of  his  possessions  in  that  direction  ?  30 

A.  I  suppose  it  would  perhaps  go  over  the  boundary 
there  at  that  point  where  it  crosses  above  the  red  line  and 
the  ari'ow. 

The  Court :  The  foreman's  question  is  whether 
the  line  from  two  to  tliree  represented  Dr.  Fow- 
ler's title  by  that  Mine  Hill  deed,  the  boundary 
of  it? 

A.  Yes,  that    represents    the    boundary  of   the  93  acres,   ^q 
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Imt  at   the   same   time   lie   owned  lands  lying  west  of  the 
boundary'  line  of  the  93  acres. 

Q.   Bnt  not  north  of  that  long  red  line  ? 

A.  Not  north  of  the  red  line  and  the  arrow. 

Further'  direct  : 

Q.  You  have  studied  the  titles  of  Mine  Hill  and  vicinity 
and  examined  the  deeds? 
^Q       A.  Well,  I  had  them  at  one   time  quite  familiarly,  some 
years  ago. 

Q.  When  Dr.  Fowler  died  he  was  in  possession  of  the 
Mine  Hill  tract — the  93  acre  tract,  or  a  part  of  it,  was  he 
not  ? 

Mr.  McCarter:     How  does  he  know  that? 

A.  Well,  I  am  not  certain  about  that. 
Q.  Have  you  examined  the  title  in  regard  to  the  Sterling 
Hill  property  in  Sparta  township? 

A.  I  have  examined  it  somewliat ;  yes,  sir. 
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Mr.  Collins:  We  just  want  to  prove  by  the 
witness,  to  save  recalling  him — it  will  come  up 
more  fully  when  we  offer  it,  if  we  do — tlie  loca- 
tion of  the  New  Jersey  Zinc  Company's  property 
at  Sterling  Hill  to  be  within  a  certain  deed  that 
he  will  state,  as  a  surveyor — that  is  all ;  the  deed 
to  Samuel  Fowler  from  Ogden,  1  think. 

30  Mr.  McCarter  :     We  object  to  that. 

Mr.  Collins:  Only  to  identify  it  by  this  wit- 
ness. We  don't  offer  the  deed  ;  it  is  to  save  re- 
calling him  to  prove  that  the  tract  of  land  within 
which  the  New  Jersey  Zinc  Company  mined  at 
Sterling  Hill  is  within  the  deed  to  Samuel  Fowler. 
I  want  to  ideiitifv  it,  that  is  all. 
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Mr.  McCarter:     I  don't  think  the  witness  can 
do  it. 
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The  Coui't :  It  could  come  more  properly  after 
the  deed  is  put  in. 

Mr.  Collins  :  Yes  ;  it  is  only  to  save  Mr.  Konk- 
lin's  time,  as  he  may  be  away. 

Tlie  Court :  The  Court  would  be  glad  to  do 
that,  but  under  objection  I  do  not  see  how  it  can 
be  done. 

Cross-examination  by  Mr.  R.  H.  McCarter  :  10 

Q.  How  did  you  project  the  parallelogram  on  the  map  ? 

A.  The  deed,  I  think,  from  Fowler  to  one  of  the  Zinc  Com- 
panies, 1  am  not  positive  which  one,  which  tirst  described 
the  parallelogram,  commences  at  one  of  the  corners  of  the 
6/4  acre  tract,  at  the  beginning  corner,!  think.  No.  1, 
thence  to  2  and  3,  and  then  continues  that  line  to  the 
most  northerly  boundary  of  Fowler's  land ;  thence  it  gives 
a  course  and  distance  which  is  parallel  to  the  third  course 
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and  distance  of  the  6j4  acre  lot.  a;id  then  runs  from  that 
point  (indicating)  of  the  parallelogram,  a  line  that  will 
carry  to  the  fourth  corner  of  the  6j4  acres. 

Q.  Were  you  able,  from  the  olddeed,  to  project  it  just  as 
it  is  shown  on  that  map  ? 

A.   No,  sir;  there  is  an  error  in  the  deed. 

Q.  How  did  you  overcome  that  erioi'? 

A.  We  had  to  put  a  consti-uction  upon  it. 

Q.  That  is  what  1  am  trying  to  get  at ;  what  was  your' 
construction  ? 

A.  It  would  not  close.  oa 

Q.  The  original  description  would  not  close? 

A.  No,  sir. 

Q.  There  was  a  confusion  in  the  boundaiy  ? 

A.  The  easterly  line  of  the  parallelogram,  in  point  of 
fact,  by  the  bearing  is  a  parallel  line  to  the  6^  acre  line, 
and  consequently  would  carry  it  away  oif  to  the  east  of  the 
vein  ;  but  the  call  says  to  come  to  the  fourth  or  easterly  cor- 
ner of  the  6^  acres. 

Q.  So,  by  a  construction  you  have  projected  the  parallel^ 
grain  in  ilie  way  that  yuu  have?  40 
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A.  Yes,  sir. 

Q.  How  did  joii  survey  the  east  and  west  line? 

A.  We  started  from  point  No.  1  of  the  6^  acres,  in  the 
Hamburg  roiid,  or  tlio  road  from  Franklin  to  Hamburg, 
and  ran  a  due  east  line  by  instruments. 

Q.  Is  there  ;iny  natural  boundary  or  monument  there? 

A.  There  is  nothing,  only  tlie  beginning  is  tried  up  to 
the  corner  of  the  liamraond  property,  and  also  that  corner 
of  the  6)4  acres. 
IQ       Q.  There  is  no  natural  division  there? 

A.  No,  sir. 

Q.  How  did  yon  leani  the  names,  Weights  and  Meas- 
ures opening  and  Southwest  opening  ? 

A.  They  were  given  me  by  tlie  parties. 

A.  I  notice  a  little  crescent-shaped  ore  heap  down  at  the 
bottom  of  the  Southwest  opening  ;  are  those  ore  heaps 
shown  to  a  scale  ? 

A.  About  that. 

Q.  What  is  the  width  of  the  vein,  going  up? 
20       A.  I  don't  think  I  could  give  you   that   now  in  figures, 
only  from  a  scale. 

By  the  Court : 

Q.   Is  that  map  made  according  to  scale? 
A.  Yes,  sir. 

Further  cross : 

Q.  In  the  way  you  have  stated,  taken  fi'cm  another  map 
partly  ? 

A.  Yes,  sir,  and  partly  from  measni'ements  I  had  taken 
in  1879,  when  they  were  working  tiiere,  but  those  figures 
I  have  mislaid. 

Q.  The  sizes  you  put  tliere  from  your  own  work,  were 
descriptive  of  the  condition  in  1879  ? 

A.  Yes,  sir. 

Q.  And  not  in  1890? 

A.  No,  sir. 
A{)       Q.  How  did  you  distinguish   between   the — we  will  take 


30 


615 

tlie  iio'-tli   part  of  Mine  Hill,  north  of   the  east  and  west 
line;  how  did  you  distinguisii  between  vein  and  gangne? 

A.  Well,  the  hanging  walls  and  foot  walls  were  there. 

Q.  Is  it  all  open  ? 

A.  Nearly  all  of  it — not  quite  all  of  it. 

Q.  Where  it  was  not  open,  how  did  yon  distinguish  it? 

A.  The  rock  is  there  where  it  is  not  opened  at  all  ;  down 
at  this  point  in  white  the  rock  is  thei'e ;  the  vein  is  on  each 
side  of  the  rock. 

Q.   Where  it  was  not  open,  how  did  you  distinguish  the   jq 
vein  from  the  rock  ? 

A.  I  don't  think  there  is  any  portion  of  it  excepting 
along  there,  that  was  not  open — partially  open. 

Q.  But  where  it  was  not  opened,  how  did  you  dis- 
tinguish between  the  vein  and  the  rock? 

A.  That  wouhi  be  south  of  the  line? 

Q.  Either  place  ? 

A.  There  (indicating)  a  few  measurements  were  taken, 
as  the  best  we  could  take  them,  of  the  out-crop. 

Q.  It  was  quite  ditficult  to  distinguish  between   the  vein   20 
and  the  rock  ? 

A.  It  might  i)e  for  me,  perhaps,  but  not  a  mining  engi. 
neer. 

Q.  Is  that  not  one  reason  why  you  did  not  make  absolute 
mensurements  of  the  width  of  the  vein,  owing  to  the  diffi- 
culty to  distinguisii  between  the  black  rock  and  tlni  vein 
itself? 

A.  I  don't  think  that  that  w?s  it.  1  think  at  the  time 
I  thought  I  had  sutficieiit  data  for  making  the  map. 

Q.  That  map  was  the  result  of  a  careful  survey?  3q 

A.   It  was. 

Q.   How  much  time  were  you  over  theie  ? 

A.  I  was  there  weeks  when  1  was  making  the  first  sur- 
vey of  the  mine. 

Q.  Why  didn't  j'ou  take  your  own  meusurements  of  the 
width  of  the  vein  rather  than  rely  upon  some    other    map? 

A.  Well,  I  did  take  a  good  many  of  the  measurements 
north  of  the  line. 

Q.  I  understand  you  did  ;  but  I  ask  you  why  you  did  not 
make  such  nieastirements  all  the  way  along  rather  than  relj'   4.0 
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npon  some  other  map  ? 

A.  There  was  some  other  measurements  taken  down  be- 
low—7 

Q  Please  answer  my  question  ? 

A.  I  will  try. 

Q.  Why  didn't  you  take  the  measurements  all  the  way 
along  of  the  width  of  the  vein  rather  than  rely  upon  some 
other  map  ? 

A.  At  the  time  those  measurements  were  taken   there  1 
■jQ  was   pressed  for  time,  and  took   all   the  measurements  I 
thought  necessary  for  making  the  map,  and  I'elied  upon  the 
other  map  to  carry  me  out. 

Q.  You  had  not  time  to  spend  the  necessary  time  to  dis- 
tinguish between  rock  and  vein,  had  you  ? 

A.  South  of  the  east  line. 

Q.  It  is  then  quite  difficult,  is  it  not,  south  of  the  east 
and  west  line  to  distinguish  between  the  vein  and  rock  ? 

A.  Oh,  yes. 

Q.  It  is  all  black  ? 
20       A.  Yes,  sir. 

Q.  Is  it  not  also  difficult  east  of  the  north  and  west  line 
where  it  has  not  been  opened  to  distinguish  between  the 
vein  and  rock  ? 

A.  There  is  so  little  that  has  not  been  opened. 

Q.  Where  it  has  not  been  opened  ? 

A.  Well,  it  would  be  if  it  had  not  been  opened,  bnt  1  do 
not  think  there  is  any  thei'e  that  has  not  been,  excepting 
whei-e  the  rock  crops  out. 

Q.  Are  there  not  some  places  within  the  projected   par- 
30  allelogram    where  you  indicated  ont-crops  and   not  open- 
ings ? 

A.  I  do  not  call  to  mind  any  ;  I  do  not  see  it  on  the  map. 

Q.  I  understood  you  made  a  difference  in  telling  Mr. 
Thompson  about  tlie  light  and  dark  colors? 

A.  Yes,  sir. 

Q.  Are  there  not  places  indicated  on  your  map  north  of 
the  east  and  west  line,  which  show  out  crop — 

A.  The  white  here  (indicating)  showsthe  rock,  that  which 
is  slightly  colored    is  pillars  or  partial  opening  of  the  vein  ; 
40   that  vein  was  mined  all  the  wav  on  the  surface. 
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Q.  What  do  you  mean  by-tlie  liglit  color  within  the  piiiiv 
boundaries  south  of  the  east  and  west  line  ? 

A.  That  is  the  rock. 

Q.  Now,  further  down,  the  light — the  gray,  what  do  you 
mean  by  that? 

A.  This  is  the  out-crop  here  (indicating). 

Q.  What  do  you  mean  by  the  same,  color  north  of  the 
east  and  west  line? 

A.  This  is  a  partial  opening  here  (indicating). 

Q.  Are  there  not  some  out-croppings  shown  by  your  map  in 
north  of  the  east  and  west  line,  between  the  Newcoine  and 
the  Nicholas,  for  instance? 

A.  1  don't  think  there  is  but  little,  if  any,  but  what  has 
been  partially  opened  there. 

Q.  Does  the  light  color  north  of  the  east  and  west  line 
indicate  a  different  thing  on  your  map  from  the  same  color 
south  of  the  east  and  west  line?    • 

A.  Well,  it  would  seem  so. 

Q.  Is  it  a  fact  that  the  light  gray  between  the  Newcome 
and  Nicholas   shafts   on    the    north  half  of  the  vein  there,  20 
indicates  the  same  thing  as  the  dark  colors  above  and   be- 
low it  ? 

A.  The  light  color  there  (indicating)  does  not  represent 
the  deep  mining;  that  is  simply  sui-face  mining  there,  par- 
tial openings  of  ihe  mine. 

Q.  Does  that  represent  then  the  same  thing  as  it  does 
south  of  the  east  and  west  line? 

A.  No,  it  does  not. 

Q.   Why,  then,   have  you  not  distinguished  those  colors? 

A.  Well,    it  miglit  be  an  oversight  in  making    the    map  3Q 
that  it  was  not  distinguished. 

Q.  How  about  the  extreme  north  end  of  the  vein  ]'ust 
above  the  word  "  shaft,"  we  have  some  of  that  mysterioug 
gray;  what  does  that  indicate  there? 

A.  There  it  was  mined  on  the  surface. 

Q.  What  do  you  mean  by  mined  on  the  surface  ? 

A  For  a  few  feet  down,  the  whole  veins  seems  to  have 
been  skinned  off  in  the  lirst  start. 

Q.  As  deep  as  tlie  Weights  and  Measures  ? 

A.   Well,  I  don't  know  that  it  was.  4.Q 
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Q.  You  liave  indicated  the  Weiglits  and  Measures  in 
black,  why  didn't  you  indicate  tlie  other  holes  the  same 
way  ? 

A.  I  wanted  to  indicate  tiie  deeper  ones  and  those  only 
slightly  mined. 

Q.  How  deep  is  the  Weights  and  Measures  ? 

A.  Not  very  deep. 

Q.  How  deep  is  tiio  Cedar  Tree  ? 

A.  I  don't  iinow  any  Cedar  Tree. 
10       Q.  You  never  heard  of  that,  well,  it  is  the   same   tiling, 
they  come  into  each  other.     How  deep  is  the  Weights  and 
Measures  ? 

A.  I  don't  know  how  deep  it  is. 

Q.  Is  the  light  portion  between  Newcome  and  Nicholas 
as  deep  as  the  Weights  and  Measures  ? 

A.  It  may  be. 

Q.  Then,  why  didn't  you  indicate  it  as  you  did  the  other, 
a  black  ? 

A.  I  had  to  indicate  that  by  some  color   to   show    wiiere 
20   the  opening  was. 

Q.  Is  it  not  a  fact  that  all  that  portion  of  the  map,  every 
place  which  is  shown  by  that  light  gray  color,  is  out-crop, 
and  you  could  not  distinguish  the  out-crop  from  thegangne 
lying  on  either  side  of  it  so  as  to  measure  it? 

A.  Oh,  no;  not  at  all,  I  could  distinguish  from  that  line 
(indicating)  up  to  the  Hamburg  road. 

Be-direct  : 

30  Q.  Counsel  asked  yon  if  there  was  no  natural  indication 
at  the  east  line.  Wliat  is  the  conformation  of  the  hill  from 
there  south,  from  the  point  about  where  the  due  east  line 
crosses  the  vein  south,  what  is  the  formation  of  the  hill  ? 

A.  It  drops  down  quite  rapidly  for  100  or  150  feet,  and 
then  not  so  rapidly  again  until  you  get  below  the  Weights 
and  Measures. 

Q.  What  is  the  relative  height  of  the  vein  at  the  due 
east  line  compared  with  the  rest  of  the  vein  north  and 
South  of  it.     Is  that  a  summit   of — is    the   summit  further 

40   away  from  thei'e? 
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A.  I  don't  think  there  is  very  mucii  difference  between 
the  elevation  of  tlie  vein  at  the  Double  Rock  and  north  of 
it ;  but  from  the  Double  Rock  south,  the  vein  drops  down ; 
it  slopes  there  and  drops  very  much. 

Q.  There  is  quite  a  hill  there  between  the  Double  Rock 
and  the  Southwest  opening? 

A.   Ves,  sir. 

Q.  When  you  located  the  south  line  of  the  parallelogram, 
did  you  do  it  in  any  coimection  with  the  iron  pins — I  mean 
on  this  map  ?  jq 

A.  Yes,  sir  ;  the  iron  pins  were  there  at  the  time  I  took 
the  measurements  on  the  vein  and  located  the  parallel- 
ogram . 

Q.  Were  you  instructed  or  not  to  put  the  south  line  of 
the  parallelogram  on  the  lines  indicated  by  tiie  pins  ? 

A.  Yes,  sir. 

Be- cross  : 

Q.   Does  the  hill  recede  or  go  down  north  of  tlie  Double   20 
Rock  also  ? 

A.  It  drops  off  to  the  west,  but  not  northerly. 

Q.  The  Double  Rock  is  about  the  summit  or  apex,  is  it 
not  ? 

A.  Well,  it  is  very  near  it;  it  may  be  a  little  higher  at 
the  Ding  Dong  shaft,  but  not  ver}'  much  higher. 

Q.  Can  you  tell  the  jury  now  where  the  village  of 
Franklin  lies  ? 

A.  Off  south  of  tiie  map. 

g.  And  the  Walkill  river?  30 

A.  That  is  south,  it  is  not  shown  there. 

By  Mr.  Thompson  : 

Q.  That  southerly  part  of  the  map,  where  would  it  be  if 
it  was  unrolled — do  you  know  where  that  is  located  in  con- 
nection with  the  furnace  and  the  pond  there  at  Franklin? 

A.  Well,  not  exactly,  I  can  describe  it;  the  Wallkill 
comes,  1  think,  very  near  point  seven,  a  little  south  of 
point  seven  and  south  of  point  one.  40 
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Q.  But  the  point  that  would  be   six    if   it  was   iiiironed 
is  in  the  furnace  pond,  is  it  not? 
A.  Near  the  pond,  not  in  the  pond. 

By  the  Court : 

Q.  What  is  the  meaning  of  the  figures  1,  2,  3,  &c.,  on 
the  vein  ? 

A.  They  have  reference  to  the  pliotographs  tliat  were 
taken  '( 

Q.  They  iiave  nothing  to  do  with  anything  on  the  map? 

A.  No,  sir;  it  is  only  to  refer  to  the  positions  wliere  the 
photographs  were  taken. 


WILLIAM  P.  BLAKE,  sworn  for  tlie  defendant. 

Direct  examination  by  Mr.  Collins: 
20 

Q.  Where  do  you  live  ? 

A.  At  New  Haven,  Connecticut. 

Q.  What  is  your  age  ? 

A.  In  my  sixty-eighth  year. 

Q.  Wliere  were  you  educated  ? 

A.  In  New  York  and  New  Haven,  at  Yale,  the  Sheffield 
Scientitic  School,  Yale  University. 

Q.  Graduated  from  there  ? 

A.  Graduated  there. 
30       Q-  When  ? 

A.  In  1852,  though  I  left  the   school    in    1850.     It    was 
the  first  class  that  was  graduated. 

Q.   What  special  studies  have  you    pursued    apart   from 
genej'al  education? 

A.  My  studies  froni  my  earl}'  youth  have  been  devoted 
to  Natural  Science,  especially  to  the  science  of  Mineralogy, 
Metallurgy  Geology,  and  I  pursued  tiiose  studies  before  I 
went  to  the  Sheffield  and  completed  them  there  about 
1850,  when  I  went  to  New  York,  and  was  there  engaged 
40  in  instructing  in  Mineralogy,  in  the  winter  of  1850. 
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Q.  Instructing  in  some  seiiool  ? 

A.  In  tiie  New  York  Medical  College  ;  I  gave   a   course 
of  lectures  on    Mineralogy. 

Q.   What  other  experiences  have  jou    had   in   an   educa- 
tional line  as  instructor? 

A.  I  also  gave  some  instruction  in  the  Sheffield  School 
after  having  been  there  some  time,  in  the  same  line, 
mineralogy;  and  subsequently  in  Japan,  I,  in  connection 
with  Mr.  Pompelli,  established  the  first  school  of  science  in 
that  Empire.  I  then  returned  to  San  Francisco,  and  was  -iq 
appointed  professor  of  mineralogy  and  geology  in  the 
college  that  was  the  forerunner  of  the  present  university. 

Q.  In  California  ? 

A.  In  California. 

Q.  Were  you  assistant  to  any  pi'ofessor  at  Yale ;  at  the 
Sheffield  Scientific  School  ? 

A.  Not  particularly  in  any  school ;  but  I  used  to  assist 
the  Eider  Silliman  in  some  of  his  experiments. 

Q.  And  before  for  wiiom  ? 

A.  I  was  with  Professor  Dana  more  or  less ;  not  as  his  oq 
assistant,  but  as  his  pupil. 

Q.  James  B.  Dana  ? 

A.  James  B.  Dana. 

Q.  Did  you  know  him  in  his  life  time  ? 

A.  Very  well. 

Q.  Where  did  he  live  ? 

A.  In  New  Haven. 

Q.  Is  he  dead  ? 

A.  lie  died  a  few  months  ago. 

Q.  Was  living  at  New  Haven  at  the  time  of  his   death  ?  oa 

A.  Yes,  sir. 

Q.  Have  you  made  a  special  study  of  zinc  ores  in  the 
production  of  zinc  ? 

A.  It  has  been  a  special  study  of  mine  :  because,  in  1850, 
I  was  requested  by  Col.  Curtis,  an  old  friend  of  mine — 

Q.  James  L.  Curtis? 

A.  James  Langdon  Curtis,  to — 

Mr.  T.  N.  McCarter  :     One  moment.  Professor. 
I  do  not  think  it  is  material  what  he  was  requested  40 
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to  do;  iie  can  tell  what  lie  did. 

Q.   At  the  request  of  Col.  Curtis,  what  did  yon  do  ? 

A.  I  went  into  the  employ  of  the  New  Jersey  Zine 
Company  in  1851. 

Q.  What  was  its  name  then  ? 

A.  The  New  Jersey  Exploring  &  Mining  Company,  I 
think. 

Q.  Yes,  sir  ? 

A.  I  came  Iiere  to  Sussex  County  by  his  orders,  with 
Major  Alexander  C.  Farrington,  the  mining  engineer  of 
the  company.  My  instructions  were  to  familiarize  myself 
with  these  ores — 

Mr.    T.    N.    McCarter :       Never    mind ;     one 
moment. 

The  Court :     That  is  objected  to  ;  what  your  in- 
structions were ;  what  you  did  is  competent. 

20  Mr.  T.  N.  McCarter  :     The  date  he  gave  is  be- 

fore the  New  Jersey  Exploring  &  Mining  Com- 
pany became  the  owner  of  this  propertj'. 

Q.  I  shall  come  to  that  general  subject  later,  Professor. 
My  question  at  present  is,  whether  you  made  a  special  study 
of  zinc  ores,  and  the  production  of  zinc  ? 

A.  I  had. 

Q.  And  you  have  stated  this  employment  in  1850  ;  but 
prior  to  1850  had  you  studied  the  subject? 
30  A.  I  had  studied  the  ores  before  the  period  of  which  I 
have  just  been  speaking.  I  was  familiar  with  the  ores  as 
early  as  1848,  1849  and  1850,  having  them  in  my  collection, 
and  using  them  in  my  lectures. 

Q.  Now,  what  practical  experience  have  you  had  since 
1852.  I  will  speak  of  the  period  between  1850  and  1852 
by  itself.  Since  1852  what  practical  experience  have  you 
had  ? 

A.  You  mean  in  relation  to  the  ores  of  zinc  ? 

Q.  Yes ;  generally,   and    your  present  connection   with 
40   them  and  so  on  1 
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A.  I  frequently  liave  been  called  to  investigate  questions 
arising  out  of  the  litigation  in  i-egard  to  this  property,  or 
these  properties  on  Sterling  and  Mine  Hills,  and  have 
frequently  visited  the  mines  since  1852.  I  have  also  been 
engaged  of  late  years  in  the  zinc  region  of  Wisconsin,  in 
the  Mississppi  Valley,  where  I  am  now  engaged  in  managing 
zinc  mines,  and  working  zinc  ores. 

Q.  During  all  the  period  since  1848  what  you  mention, 
until  the  present  time,  yon  have  been  familiar  with  zinc 
ores  ?  IQ 

A.  I  have. 

Q.  Now,  you  say  that  yon  went — you  came  up  to  Sussex 
County  at  the  request  of  Col.  Curtis,  accompanied  by 
Major  Farrington,  in  1850,  did  you  say,  sir? 

A.  It  was  in  May,  1851. 

Q.  1851.  In  the  employ  of  the  New  Jersey  Exploring 
Company  ? 

A.  In  their  employ. 

Q.  How  long  did  you  remain  in  their  employ? 

A.  Until  the  spring  of  1853,  I  think  ;  about   two   years.  20 

Q.  Did  yon  become  familiar  by  your  previous  study  and 
by  your  practical  experience  in  Sussex  County  with  the 
ores  in  Sussex  County  ? 

A.  I  did. 

Q.  What  ores  were  there  in  Sussex  County  ? 

Mr.  McCarter:     I  object  to  that;  giving  a  list 
of  all  the  ores  in  Sussex  County. 

Mr.  Collins:     It  is  quite  a  simple  preliminary 
question  ;  I  think  it  is  a  perfectly  proper  question  30 
to  ask ;  he  will  state  what  ores  there   are,   and 
then  I  will  have  him  describe  them  ;  it   will  not 
be  necessary  to  take  them  all. 

Q.  What  ores  are  there  in  Mine  Hill  and  its  neighbor- 
liood  ? 

Mr.  McCarter :     I  object   to  the  latter  part  of 
the  question. 


Mr.  Collins  :     We  cannot  be  limited    to   Mine 
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Hill.  We  are  dealing  with  deeds  of  certain  ores 
on  Mine  Hill.  Now,  the  names  of  those  ores  are 
given  in  certain  deeds.  In  order  to  ascertain  what 
the  parties  meant,  we  have  a  right  to  learn  what 
ores  existed  in  the  neigiiborhood  of  the  lands 
where  the  deeds  were  to  apply.  We  are  not  lim- 
ited to  the  ares  of  a  particular  field.  When  the 
ores  in  a  tield  are  given  -  a  deed  for  them,  and  the 
question  is  one  of  name,  the  jury  are  to  determine, 
^Q  and  we  have  a  right  to  ask,  in  order  to  understand 

what  the  parties  meant,  what  ores  existed  in  the 
neighborhood.  Now,  we  ask  that  question,  and 
then  we  come  to  the  provision  of  the  deed.  Surely 
we  have  a  right  to  ask  such  a  question. 

The  Court :  Well,  counsel  is  very  sure.  I  do 
not  feel  so  at  present.  1  do  not  know  but  what 
you  may  make  that  competent.  At  present,  I  do 
not  think  you  can. 

20 

Mr.  Collins :  Very  well ;  I  dislike  to  ask  lead- 
ing questions,  but  I  will  have  to  do  it. 

Q.  Did  you    become   familiar  with  the  ores   of   Sussex 
County  ? 

The  Court :     He  said  that. 

Q.  Now  then,  did  you  become  acquainted  with  the  zinc 
ore  of  the  region  ? 

Mr.  R.  H.  McCarter :     Objected  to. 

Mr.  Collins :     I  think  that  is  proper. 

The  Court :    I  will  have  to  rule  the  same  way. 

Mr.  Collins :  You  exclude  it  ?  I  pray  an  excep- 
tion. 
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Q.   Did  3'ou  become  acquainted  witli  tlie  zinc  ore  ? 

A.  I  did. 

Q.  Describe  it  'i 

Mr.  R.  H.  McCarter :     Where  ? 

Mr.  Collins:     I  ask  the  question. 

Mr.  E.  H.  McCarter :  We  object  to  it  as  being 
indefinite. 

10 

Mr.  T.  N.  McCarter :  That  question  would  en- 
title him  to  describe  all  the  zinc  ores  in  the  Sile- 
sian  region,  Belgian  region,  and  all  creation.  The 
Court  knows  what  the  object  is,  and  can  nip  it  in 
the  bud. 

The  Court :  1  am  not  to  nip  any  project  in  the 
bud,  but  I  certainly  do  not  think  we  ought  to  sit 
here  and  have  a  scientific  disquisition  on  everj' 
ore  of  zinc  that  exists.  20 

Mr.  Collins :     I  do  not  mean  to  do  that. 

The  Court :     That  was  your  question  ? 

Mr.  Collins:  1  asked  him,  "Did  you  become 
acquainted  with  the  zinc  ores  of  Sussex  County  "  '{ 

The  Court :  He  has  become  acquainted  with 
the  zinc  ore. 

30 
Q.   Did  you  become  acquainted  witii  the  zinc  ore  of  Sus- 
sex County  ? 
A.  I  did. 
Q.  Describe  it? 

Mr.  R.  H.  NcCarter :     Objected  to. 

The  Court :     That  is  the  question  in  dispute. 

Q.  Did  you  find  any  more  than   one  zinc  ore  in  Sussez 
County?  AQ 
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Mr.  R.  H.  McCarter  :     01)jeeted  to. 

Mr.  Collins:  Have  I  not  the  right  to  ask  if 
there  is  more  than  one  zinc  ore  ? 

Tlie  Court:  Not  at  present.  I  think  you  must 
begin  with  your  investigation  of  tiie  thing  before 
us ;  if  tliat  introduces  a  comparison  it  is  proper, 
and  the  Court  would  not  exclude  it  if  it  was  proper, 
but  I  do  not  think  we  ought  to  begin  in  this  gen- 
eral way. 

Q.  What  ores  did  you  find  on  Mine  Hill,  in  Sussex 
County  ? 

A.  Magnetic  iron  ore,  franklinite,  red  zinc  ore. 

Q.  Describe  the  fi-anklinite  ore  ? 

A.  A  mass  of  dark  colored  ore,  extending  from  Franklin 
Furnace,  or  near  Franklin  Furnace  on  the  south,  about  tliree- 
quarters  of  a  nule  to  the  north,  beyond  the  Hamburg  road, 
averaging  twelve  to  thirty  feet  in  thickness,  or  width. 

By  the  Court : 

Q.   Is  thickness  the  proper  word^ — I  ask  for  information  ? 
A.  Yes,  sir  ;  thickness   is   tiie  proper  word  applied    to  a 
bed  or  vein. 

Farther  direct : 

Q.  Going  down  into  tlie  vein  would  be  called  depth  ? 
Q/)       A.  It  would  be  depth,  following  tlie  dip  of  the  vein. 

Q.  Do  you  mean  three-quarters  of  a  mile  beyond  the 
Hamburg  road,  or  three-quarters  of  a  mile  in  all,  extending 
beyond  the  Hamburg  road  ? 

A.  I  mean  three-quarters  of  a  mile  from  the  lower  end 
of  what  is  called  on  this  map  before  me  the  Southwest 
opening,  northwest  to  a  short  distance  beyond  the  Hamburg 
road.     I  think  I  have  described  it. 

Q.  Yes.     Did  it  lie  in  a  vein  or  bed  ? 

A.  It  lies — it  was  in  a  bed,  or  vein ;  I  prefer  to  call  it  a 
40  bed. 
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Q.  Wliat  were  its  mineral  coiistitnents? 

A.  The  mineral  called  frankliiiite  and  various  silicates, 
including  troostite,  tephorite,  gariiite,  and  some  other 
more  unimportant  mixtures  with  it,  and  carbonate  of  lime 
or  calcite  ;  this  mass  was  mixed  together,  the  minerals  are 
mixed  togetiier,  generally  arranged  in  parallel  layers,  some- 
thing like  the  leaves  of  a  book,  only  set  upon  edge,  having 
a  distinct  longitudinal  extension  on  the  surface,  showing 
the  parallelism  of  the  layers  of  different  kinds  ;  red  oxide 
was  also  a  constituent ;  I  think  I  failed  to  mention  it.  jq 

Q.  In  what  proportion,  the  red  oxide  ? 

A.  The  red  oxide  in  this  bed  was  extremely  variable  in 
proportion  ;  generally  it  was  in  small  quantity,  but  it  ex- 
isted— 

Q.  I  mean  the  red  oxide  in  the  franklinite  now,  1  am 
speaking  of  that,  in  the  franklinite  ore. 

The  Court :  I  think  he  has  been  speaking  of 
that. 

Mr.  Collins :     In  the  bed  of  franklinite  ore.         ^^ 

Mr.  McCarter :  I  think  we  ought  to  object  to 
their  calling  it  franklinite  ore;  they  would  not 
allow  us  to  call  it  zinc  ore. 

Mr.  Collins:  This  is  liis  description  of  frank- 
linite ore. 

The  Court :  Well,  go  on  ;  we  won't  quarrel 
about  phrases.  qo 

Q.  In  this  franklinite  ore  that  you  have  described,  what 
was  the  pi-oportion  of  the  mineral  red  oxide  ? 

A.   Genei'ally  about  one  or  two  per  cent. 

Q.  Now,  sir,  you  have  said  that  you  found  red  zinc  ore 
also  at  Mine  Hill  ?     Describe  the  red  zinc  ore  ? 

A.  The  red  zinc  ore  is  a  mixture  of  the  oxide  of  zinc 
called  red  oxide  of  zinc  and  definite  crystals  of  the  mineral 
called  franklinite:  the  two  together  make  what  has  been 
called  a  metaliferons  porphyry  from  the  fact  that   the  crys-  40 
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tals  of  frankliiiite  are  disseminated  in  a  paste  or  matric  or 
some  otlier  substance,  wliich  in  this  case  is  oxide  of  zinc, 
red  oxide  of  zinc.  It  sometimes  has  other  minerals  mixed 
in  with  it  wliich  are  of  smaller  quantity  and  are  generally 
unimportant. 

q.  Such  as—? 

A.  The  minerals  that  I  have  referred  to  as  mixed  in  are 
sometimes  tephorite,  silicate  of  manganese,  troostite,  silicate 
of  zinc  and  manganese — 
jQ       Q.  Troostite  is  silicate  of  zinc  and  manganese? 

A.  And  manganese. 

Q,.  Yes. 

A.  And  garnite  another  silicate. 

Q.  What  mineral  preponderates  ? 

A.  The  preponderating  mineral  in  red  zinc  ore  is  frank- 
linite. 

Q.  In  red  zinc  ore  ? 

A.  In  red  zinc  ore. 

Q.  And  the  next  is  what? 

A.  Red  oxide  of  zinc. 

Q.   And  what,  about  what  percentages? 

A.  Oh,  usually  about  half  and  half. 

Q.  And  what  propoi'tion  is  there  of  the  silicates  of 
which  you  speak  ? 

A.  That  is  extremely  variable.  The  best  red  zinc  ore 
contains  very  little  of  these — a  very  small  quantity  I 
should  say  of  these  other  minerals. 
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Mr.  McCarter  :  I  think  the  witness  ought  to 
confine  himself  to  tiie  ores  in  this  vein. 

Mr.  ColliuM :  I  have  a  right  to  ask  about  red 
zinc  ore,  surely. 

Mr.  McCarter  :     We  object. 

Mr.  Collins:  I  asked  the  witness  what  ores  are 
in  Mine  Hill ;  I  submit,  I  have  a  riglit  to  ask  him 
to  describe  the  ores  which  he  said  he  found  there. 

4()  The  Court :     I  have   not   said  you    had   not   a 
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rio-lit  under  certain  circumstances  to  do  it,  but  I 
think  that  it  ouglit  to  be  done  in  a  way  to  indicate 
to  the  Court  and  jury  wliat  the  witness  is  direct- 
ing his  evidence  to.  I  supposed  it  was  directed 
to  tlie  red  zinc  which  lie  said  he  found  tliere. 

Mr.  McCarter :     Yes,  sir. 

The  Court ;  It  seems  to  me  that  it  should  be 
first  directed  to  that ;  if  it  was  true  for  instance,  -j^q 
1  do  not  mean  to  say  whether  it  is  so  or  not,  sup- 
pose it  was  in  infinitesimal  quantity  so  that  it  would 
have  no  bearing  upon  this  case  at  all  would  there 
be  any  object  in  asking  him  in  a  general  state- 
ment— 

Mr.  Collins  :  I  will  open  very  briefly  what  I 
propose  to  prove :  That  he  found  red  zinc  ore 
there. 

20 

The  Court :     He  said  that. 

Mr.  McCarter:     One  or  two  percent? 

Mr.  Collins:  That  was  in  the  franklinite;  I  am 
going  now  to  red  oxide.  Now,  I  propose  to  prove 
by  him  tliat  he  found  red  zinc  ore  there  by  itself- 
I  did  prove  that.  Now,  I  propose  to  have  him  de- 
fine and  describe  to  us  what  red  zinc  ore  is;  I  then 
propose  to  prove  by  him  the  reason  he,  as  a  geolo.  on 
gist,  had  for  believing  that  an  independent  and 
separate  vein  of  this  ore  could  be  found,  altliough 
there  was  no  such  vein  entirely  visible  as  there 
wasin  other  localities  to  which  he  will  come  later. 
I  do  not  see,  if  your  Honor  please,  how  we  are 
going  to  have  the  jury  understand  the  situation 
of  the  ore  in  this  hill,  without  being  permitted 
to  give  evidence  as  to  the  surroundings  ;  as  to  the 
mineral  formation  of  the  neighborliood  generally 
— your   Honor   recalls  the  last  ti'ial  ?  ^q 
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The  Court :     Vei-}'  well. 

Mr.  Collins :  And  how  Professor  Blake  was 
permitted,  and  properly  permitted  to  prove  the 
geological  reasons  for  arriving  at  the  belief  which 
he  formed,  and  which  tins  case  has  already  shown 
of  what  would  be  found.  Your  Honor  knows 
what  I  am  about  to  come  at ;  I  don't  know  how 
to  reach  it  in  any  better  way. 

Mr.  McCarter :  I  would  like  to  call  the  atten- 
tion of  the  Court  to  the  statement  of  this  witness. 
He  describes  this  ore  as  being  in  a  bed  or  vein, 
and  said  it  contained  different  minerals,  of  which 
he  mentioned  franklinite  and  silicates  and  some 
red  oxide,  and  then  said  one  or  two  per  cent,  of 
red  oxide — 
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Mr.  Collins  :  In  what  he  called  the  franklinite 
ore. 

The  Court :  I  have  in  my  notes  that  the  red 
oxide  ill  the  bed  was  in  variable  proportions,  gen- 
erally small,  about  one  or  two  per  cent. 

The  Court: 

Q.  Is  that  correct  ? 

A.  It  is  correct. 

Q.  That  is  the  way  I  understood  it? 

A.   In  the  bed. 

Further  direct : 


Q.  In  the  bed  of  what? 

A.  Franklinite  ore. 

Q.  Describe  the  red  zinc  ore  on  Mine  Hill  that  you  Siiy 
you  observed  ? 

A.  The  red  zinc  ore  of   Mine   Hill  was  visible  to  me  in 

1851,  in  two  principal  places  ;  first  the  Weights  and  Meas- 

40   ures  opening  so-called,  and  an  opening  near  the  Hambnrg 
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road,  both  of  these  places  being  on  the  western  slope  or 
side  of  tlie  bed  and  near  the  foot  wall.  The  red  zinc  ore 
at  the  Weights  and  Measures  opening  was  in  somewhat 
diflferent  condition  from  that  at  the  Hamburg  road  open- 
ing; it  was  in  coarser  gi'ains,  tlie  red  oxide  of  zinc  was  in 
larger  patches;  it  was  ratlier  distributed  through  the  frank- 
Ijnite,  perhaps,  than  the  reverse,  while  at — 

Q.  Through  the  frankiinite  mineral,  jou  mean  ? 

A.  Through  the  frankiinite  mineral. 

Q.   Yes?  10 

A.  While  at  the  Hamburg  road  opening  the  mixture 
was  more  intimate  and  like  that  of  which  I  have  given  a 
description  ;  it  was  not  as  tiue  an  example  of  the  metalifer- 
ous  porphyry,  so-called,  as  seen  at  other  places  in  Sussex 
County,  but  nevertheless  it  was  a  good  red  zinc  ore,  having 
essentially  the  characteristics  of  that  ore. 

Q.  Did  it  or  not  exist  separate  from  what  you  have  de- 
scribed as  frankiinite  ore  ? 

A.  It  did.  It  was  in  a  separate  bed  or  spratum,  along- 
side of  the  frankiinite  ore,  and  underlined  i'.  20 

Q.  Did  you  form  an  opinion  as  to  how  extensive  this 
bed  of  red  zinc  ore  was? 

Mr.  T.  N.  McCarter :     I  object. 

Mr.  Collins:     The  orrounds  ? 

The  Court  :  An  expert  witness;  from  his  ob- 
servation at  a  period  very  close  to  the  tune;  look- 
ing at  the  vein  ?     It  seems  to  me  it  is  competent. 

30 

Mr.  T.  N.  McCarter  :  He  can  tell,  if  the  Court 
please,  what  he  saw,  how  niucii  he  saw  there,  but 
1  do  not  see  why  his  opinion  is  any  better  than 
anybody's  else  as  to  what  there  was  there  that  he 
could  not  see  ? 

Mr.  Collins:     Because  he  understands  geologv. 

Mr.  T.  N.  McCarter :  He  can  tell  what  he 
saw.     He  has  already  said    he  saw  one   or  two  per  40 
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cent,  at  this  particular  place  on  North  Hill.  He 
can  tell  what  he  saw  there,  what  its  appearance 
was,  but  having  him  tell  his  opinion  of  what  he 
could  not  see,  1  think  is  going  a  little  too  far. 

Tlie  Court :  Under  the  construction  I  have 
given  to  this  deed,  I  think  I  shall  have  to  admit 
this  kind  of  evidence.     Take  an  exception. 

Mr.  McCarter  :     We  pray  an  exception. 

To  -ssrhich  ruling  tlie  plaintiff's  coun 
sel  prays  an  Exception,  and  tliat  liis  sai« 
Exception  may  be  sealed  and  it  is  sealei 
according    j 

Iff".   J.   MAGIE,  I 

/.  s.  c. 


Q.  (Question  read.) 

A.  This  bed  of  red  zinc  ore  was  visible — 

By  the  Court : 

Q.  The  question  is,  did  you  form  an  opinion  ? 
A.  I  did. 

^^  Further  direct  : 

Q.  What  was  your  opinion  ? 

A.  The  opinion  was  that  the  bed  will  extend  down  under 
the  frankliuite,  parallel  with  it,  substantially  as  at  Sterling 
Hill. 

Mr.  T.  N.  McCarter :     I  object  to  that  answer. 


40 


Mr.  Collins  :     I   submit  the  answer  as  proper 
It  would  have  come  a  little  later  in  answer  to  a 
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question  I  was  about  to  ask,  to  give  the  reasons 
for  liis  opinion  ;  bnt  perhaps  he  may  be  permitted 
not  to  give  the  comparison  yet,  until  the  question 
is  asked,  and  we  won't  have  anj'  quarrels  about  it. 

The  Court:     Strike  it  out. 

Q.  Do  not  si\j,  "As  at  Sterling  Ilill?"  But  describe 
its  appearance  ? 

A.  The  question  was  as  to  a  matter  of  opinion  ;  I  prefer 
to  state  matters  of  fact  first,  if  I  could,  on  what  that  opin- 
ion was  based. 

Q.  Do  so. 

Mr.  T.  N.  McOarter :  If  you  propose  to  base 
yonr  opinion  on  facts  at  anotiier  locality,  the 
Court  excludes  it. 

Q.    You  mean  the  facts  at  Mine  Hill,  I  suppose  ? 

A.  My  opinion  based  solely  upon  the  facts  at  Mine  Hill. 
It    was    visible   to  tiie  best   of   my  recollection  for  about  20 
twenty  feet  in  length. 

Q.  At  what  point  was  that  ? 

A.  Near  the  Hamburg  road  and  oti  the  west  side  of  the 
bed. 

Q.  Proceed  ? 

A.  It  was  about  three  feet  wide  ;  it  liad  been  worked 
down  to  a  small  extent,  and  still  more  taken  out.  I 
thought  a  good  exposure  of  zinc  ore,  and  likely  to  continue 
down  in  depth,  and  to  produce  a  considerable  quantity  of 
such  ore.  30 

Q.  Yes,  sir.  Now,  if  you  have  any  otiier  facts  that  you 
say  you  prefer  to  state  first,  do  so,  and  then  state  your 
opinion  ? 

Mr.  Griggs  :     He  has  just  given  his  opinion. 
Mr.  Collins:     No,   he  has  not. 


The  Witness  :     I  think  I  have  given   my   opin- 
ion, and  on  what  it  was  based. 


40 
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Q.  Wiiat  was  your  opinion  as  to  extent  of  the  vein  of  red 
zinc  ore  tliat  yon  thought  existed  there,  and  its  situation  ? 

Mr.  T  N.  McCarter :     He  has  stated  that. 

Mr.  Griggs :  One  moment.  I  would  lilce  to 
know  whether  tliat  rehites  to  this  vein,  as  he  calls 
it,  twenty  feet  long  ? 

Mr.  Collins:     That  was  tiie  exposure. 

Q.  Wiiat  opinion  did  you   form  as  to  the  existence  of  a 
vein  of  red  zinc  ore  separate  from  this  vein  of  franklinite  ? 

Mr.  Griggs :  I  object  to  the  question,  because 
the  opinion  that  he  formed  at  tiiat  time  would  not 
be  evidence.  The  fact  whether  there  was  or  was 
not  another  one,  if  this  witness  knows  it,  might 
be  evidence;  but  wliat  he  happened  to  think 
about  it  in  1852  is  not  evidence.  What  lie  saw 
20  there,    and   what .  he   might   estimate  as   to   the 

amount  of  ore  there  was,  may  be  evidence,  but  an 
opinion  that  he  formed  at  that  time  as  to  wiiether 
there  was  something  else  which  he  could  not  see, 
cannot  help  us  at  all.  If  he  iiolds  that  opinion 
still,  if  that  is  his  opinion  now,  it  might  be  evi- 
dence. 

Mr.  Collins:     We  have  argued  that  already. 

30  The   Court :     His   present   opinion    might    be 

modified  by  what  has  subsequently  occurred,  per- 
haps. But  the  opinion  of  a  scientific  man  going 
there  about  the  time  ot  these  deeds,  would  tend 
to  show  what  might  be  thought  by  those  bargain- 
ing or  deeding  in  respect  to  that  bed,  as  the  wit- 
ness calls  it. 

Mr.  Grisgs  ;     If  your  Honor  please,  that  would 

depend    upon    what    facts    he  formed  his  opinion 

AQ  upon.     If  he  formed  his  opinion    from    what   he 
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saw  there  only,  then  it  might.  If  he  formed  his 
opinion  from  something  lie  had  seen  somewhere 
else,  and  nobody  else  had  seen,  it  would  be  of  no 
value  whatever. 

The  Court :  I  do  not  mean  to  go  into  anything 
else  until  we  reach  it.  The  witness  prefers,  he 
says,  to  state  facts  tirst,  and  opinions  afterwards, 
but  that  is  not  the  way  we  get  at  opinions.  We 
get  the  opinions,  and  then  you  may  ask  what  ..^ 
reasons  he  has  for  his  opinions,  if  you  desire. 

Mr.  T.  N.  McCarter :  Your  Honor  said  his 
opinion  might  be  some  indication  of  the  opinion 
of  others  who  were  dealing  in  this  ore  at  that 
time.  They  were  not  experts,  and  what  his  opin- 
ion was  cantiot  throw  any  light  upon  what  the 
opinion  of  tlie  parties  dealing  in  those  ores  was. 
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The  Court :  Well,  1  have  to  steer  between  the 
Scylla  and  Charybdis  of  adhering  to  the  Court  of 
Errors  decision,  and  yet  excluding,  as  I  think  I 
must,  what  these  parties  actually  knew,  or  actually 
thougiit.  I  have  to  deal  witli  tiiis  as  allowing  a 
description  of  the  whole  situation  there,  to  inter- 
pret that  deed,  and  1  think  1  shall  have  to  inter- 
pret it  as  conveying  what  the  parties  might  have 
thought  from  the  situation  and  surroundings, 
looking  at  it  in  the  lights  of  the  arts  and  sciences 
of  that  day,  and  the  interpreters  of  the  arts  and 
sciences  must  be  some  expert.  ^^ 

Mr.  T.  N.  McCarter :  And  yet  you  could  not 
prove  what  they  did  mean. 

The  Court :  Well,  I  do  not  criticise  the  opin- 
ion ;  I  must  follow  it. 

Q.   What  opinion — 

Mr.  Griggs  :     The  great  difKculty  seems  to  be  40 
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me 

tliat  this  witness'  expei-t  opinion  in  1852  as  to 
what  he,  a  geologist,  might  think  was  tliere  out  of 
sight,  which  could  not  be  seen,  does  not  seem  to 
enlighten  us  as  to  what  ordinary  people  might 
have  thought  in  dealing  with  the  property. 

The  Court:  They  are,  according  to  the  Court 
of  Errors,  to  be  considered,  as  I  think,  according 
to  the  state  of  the  arts  and  sciences  of  that  day. 

Mr.  T.  N.  McCarter :     We   take  an  exception. 

To  which  ruling  the  plaintiff's  co  n 
sel  prays  an  Exception,  and  that  his  s 
Exception  may  be  sealed  and  it  is  sea^ 
according/ 

W.   J.   MAGIE,  13 

/.  3-.  c. 
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Q.  What  opinion  did  you  form  as  to  the  existence,  or 
non-existence,  of  a  bed  of  red  zinc  ore  on  Mine  Hill,  sepa- 
rate and  distinct  from  the  bed  you  have  described  as  frank- 
linite  ore,  and  what  as  to  its  extent  and  location  ? 

Mr.  Griggs  :     Is  that   the  same  question  asked 
^^  before  ? 

Tiie  Court:  I  don't  think  there  was  anything 
asked  about  there  being  a  separate — he  did  say 
there  was  a  separate  bed,  he  didn't  express  any 
opinion  about  the  extent  of  it.  Do  you  want  to 
ask  that? 

Mr.  Collins :     We  want  to  ask  that. 

^1^  The  Court :     Very  well,  take  an  exception. 
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Mr.  T.  N.  McCarter :     We  ask  an  exception. 

To  -ssrliicli  ruling  the  plaintiff's  coun- 
jel  prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
iccording 

TST.   J.   MAGIE,  I^P 

I  /.  5.  C. 
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Q.  Proeec(',  Professor. 

A.  I  tliouglit  tliat  there  was  at  tliat  place  upon  Mine 
Hill,  near  the  Hamburg  road,  a  separate  and  distinct  vein, 
bed  or  spratuiii  of  red  zinc  ore  existing  apart  from  the 
franklinite  ore. 

Q.  And  what  at  the  "Weights  and  Measures  opening  ? 

A.  At  the  Weights  and  Measures  opening,  the  separa- 
tion, or  existence  of  a  separate  bed  was  not  so  clearly 
defined,  and  I  iiave  no  recollection  now  of  having  formed 
any  opinion  as  to  the  probable  extent  of  that  development 
or  bed  of  ore,  partly  for  the  reason  that  it  was  very  inneh 
obscured,  and  not  in  a  condition  to  examine. 

Q.  What  are  the  reasons  for  your  opinion  that  there  was 
a  separate  bed  of  red  zinc  ore  on  Mine  Hill  ? 

Mr.  T.  X.  McCarter:  Tiie  question  is  objected 
to. 

Q.  A  bed  of  red  zinc  ore  8e])arate  from  the  franklinite 
ore  on  Mine  Hill  ? 

Mr.  T.  N.  McCarter  :     I  object  to  the  question. 

Tlie  Court :     For  the  same  reason  ? 

Mr.  T.  N.  McCarter:  Yes.  If  the  Court 
wants  me  tu  be  honest  about  it,  it  is  because  it  is 
a  manifest  attempt  on  the  part    of    the    examiner  4,, 
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to  draw  the  attention  of  the  witness  to  another 
locality',  which  we  have  endeavored  to  keep  out, 
and  wliich  yonr  Honor  has  tried  to  assist  us  in 
doing. 

Mr.  Collins  :     Your  Honor  has  intimated  many 
times  that  it  might  be   perfectly   proper   on    the 
part  of  the  defendant,    when  developed   directly, 
to  bring  in  these  surrounding  facts.     If  this   wit- 
H^  ness  has  an  expert  opinion  based  upon  an  observa- 

tion of  the  geological  structure  of  the  region,  it  is 
perfectly  proper,  and  if  incidentally  it  turns  out 
that  he  had  reason  to  think  that  a  bed  here  was  a 
continuation  of  another  in  plain  sight,  that  is 
their  misfortune,  they  seem  to  want  to  go  to  Bel- 
gium, but  do  not  seem  to  be  willing  to  go  two 
miles  to  Sterling  Hill. 
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The  Court :  I  will  admit  this  question.  The 
Court  has  not  intended  to  indicate  that  it  might 
not  be  proper,  if  that  be  one  of  the  reasons;  we 
do  not  know  that  that  is  one  of  the  reasons. 

Mr.  T.  N.  MeCarter :     We  pray  an  exception. 

The  Court :     Take  an  exception. 

To  -ssrliich  ruling  the  plaintiff's  cour 
sel  prays  an  Exception,  and  th.at  his  sai 
Exception  may  be  sealed  and  it  is  seal© 
accordingly. 

IBT.   J.   MAGIE,  I 

/.  ■S'.  c. 

Q.  What  are  your  reasons  ? 

A.  The  well  known  structure  of  these  beds,  not  only    as 
partly  shown  at  Mine  Hill,  but  as  fully  shown   at   Sterling 
40   Hill  where  extensive  mining  operations  were  in  progress. 
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Q.  How  far  away  is  Sterling  Hill  from  Mine  Hill  ? 
A.  About  two  miles,  1  think. 

Mr.  T.  N.  McCarter :  I  now  move  to  strike 
out  that  part  of  the  answer  which  relates  to  Ster- 
ling Hill. 

Mr.  Collins :  He  has  not  finished  his  reasons. 
I  interjected  a  question  simply  to  get  the  distance. 
He  has  not  finished  his  answer. 

Q.  Proceed  with  your  answer. 

Mr.  R.  H.  McCarter ;  I  suppose  we  have  a 
right  to  a  ruling  on  the  motion  ? 

Mr.  Collins:  I  will  withdraw  the  question,  it 
was  simply  to  have  him  identify  the  location. 

The  Court :  Oh,  no;  1  think  I  will  allow  the 
answer  to  stand.     Take  an  exception. 

To  whicli  ruling  tlae  plaintiffs  coun- 
.  prays  an  Exception,  and  tliat  liis  said 
rception  may  be  sealed  and  it  is   sealed 

cording 

IflT.   J.   MAGIE, 

/.  s.  c. 
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Q.  Now,  Professor,  proceed  with  the  reasons? 

A.  The  same  ores  occurring  at  Sterling  Hill  in  the  same 
formation  of  crystaline  limestone,  under  the  same  geologi- 
cal conditions,  were  in  two  separate  beds.  The  one  en 
masse — 

Mr.  Griggs :  One  moment.  He  is  not  giving 
his  reasons,  he  is  giving  a  description.  I  don't 
think  he  is  entitled  to  go  into  descriptions  down 
there  at  Sterling  Hill. 
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The  Court :  Any  observation  tliat  he  made 
whicli  afforded  a  basis  for  his  reason,  I  think  I 
shall  allow  him  to  give.     Take  an  exception. 

Mr.  McCarter:     We  pray  an  exception. 


To  ■which,  ruling  the  plaintiflfs  coui 
sel  prays  an  Exception,  and  that  his  sa:' 
Exception  may  be  sealed  and  it  is  seale 
accordin  gy 

VsT.  J.  MAGIE,  Qj 

/.  5.  c. 


A.  At  Sterling  there  were  two  beds,  one  a  bed  of  frank- 
Unite  ore,  the  other  a  bed  of  red  zinc  ore.  They  were  evi- 
20  dently  plicated,  that  is,  folded.  And  at  Mine  Hill  there 
were  evidences  of  plication  also.  It  was  apparent  tliat  the 
two  localities  originated  in  the  same  way,  and  at  the  same 
time,  and  were  similar — 

Mr.  Griggs  :     I  object  to  that. 

The  Court :  If  the  witness  means  that  it  was 
apparent  to  sight,  I  suppose  it  is  ol)jectionable. 
If  he  means  that  is  Ids  opinion — 

30  ]vr,-.  T.  N.  McCarter  :     "  It  was   apparent,"    he 

said. 

Mr.  Parker ;  May  we  not  ask  that  when  a  wit- 
ness is  giving  an  opinion,  may  I  ask  tiiat  counsel 
will  not  interrupt  him,  and  move  to  strike  out 
wiiat  he  has  said  ? 

The  Court ;     The  interruption  was  because  the 

witness  seemed  not  to  be  giving   an    opinion,    but 

...  to  be  speaking  about  something  that  was  apparent. 
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Mr.  Collins:     He  meant  geoloffieally. 

The  Court :  Very  well ;  that  is  an  interpre- 
tation that  you  and  I,  wlio  went  throiigli  this  case, 
may  make,  hut  the  jury  would  not ;  it  may  seem 
to  the  jury  that  lie  actually  saw  it  there  in  the 
plication  that  he  speaks  of. 

Mr.  Collins:     Well,  1  understand  that  lie  did? 

The  Court :     Well,  I  mean,  in  the  connection.     ^^ 

Mr.  Collins;  But  they  do  not  suppose  that 
even  though  his  hair  is  white,  that  he  saw  it  put 
there  at  the  same  time  ;  he  said  it  was  apparent 
that  it  was  put  there  at  the  same  time  ;  I  suppose 
that  is  geologically  speaking. 

Q.  Proceed,  Professor  ? 

A.  It  is  my  opinion  that  they  originated  the  same  way  ; 
were  substantially  the  same  ;  were  formerly  connected,  and  20 
that  a  connection   might  be   found,  perhaps,   between   the 
two.     That  was  a  matter  of  opinion. 

Q.  Proceed  with  your  description  of  the  geological 
formation  which  lead  to  this  opinion,  and  how  you  came  to 
think  that  one  was  a  continuation  of  the  other? 

Mr.  Griggs  :  We  object  to  that,  if  the  Court 
please.  The  opinion  that  he  was  asked  to  give 
was  as  to  the  e.xistence  of  another  bed  of  ore  at 
Mine  Hill.  Now,  he  has  interjected,  as  a  ground  30 
for  that  opinion,  an  opinion  on  something  else. 
Now,  counsel  goes  on  to  ask  him  what  further  he 
thinks  of  that  other  opinion,   in   Hnother  locality. 

The  Court  :  1  hardly  think  it  is  an  opinion  up- 
on an  opinion  ;  it  is  an  opinion  upon  fact,  and  I 
think  we  may  have  the  reasons  for  that  opinion. 

Mr.  Griggs  :  I  fail  to  see  where  the  facts  come 
in. 

40 
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The  Court :  Well,  he  has  told  us  where  thej 
are.  I  admit  the  question.  Take  an  exception. 
Proceed,  Professor. 

Mr.  R.  H.  McCarter:     We  take  an  exception. 

To  -sffliicli  ruling  the  plaintiff's  coui 
sel  prays  an  Exception,  and  tliat  his  saic 
Exception  may  be  sealed  and  it  is  seale* 
accordingly. 

"W.   J.   MAGIE,  I 

/.  s.  c. 


Q.  Proceed  fully,  Professor,  to  describe  the  indications? 

A.  The  geological  structure  was  a  foundation  for  the 
opinion.  I  did  not  understand  your  Honor  whetlier  I  was 
permitted  to  state  facts. 

The  Court :  State  the  reasons  for  your  opinion. 
If  it  was  founded  on  facts  that  you  observed  you 
can  state  them,  of  course. 

The  Witness  :  The  facts  are  that  tlie  wliite 
limestone  of  Sussex  County  is  a  very  ancient 
formation  which  is  much  folded  and  altered  by 
io-nenious  or  other  agencies,  there  is  a  change  from 
what  it  formerly  was.  and  the  bed  of  ore  included 
in  it  have  partaken  of  that  alteration  and  change. 
The  extent  of  that  alteration  varies  soniewliiit  at. 
different  places  along  the  line  of  tiiese  beds,  pro- 
ducing different  combinations  or  minerals,  so  that 
the  beds  of  ore  are  not  precisely  similar  at  all 
points  but  vary  according  to  the  influences  to 
which  they  were  subjected  originally.  Of  course, 
I  do  not  now  refer  to  tlie  more  modern  effects  of 
climate    and    weathering    which    do    change    the 
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appeai'aiiee  of  tlie  surface.  Tlie  strnctnre,  by  pli- 
cation, the  metamorpliization  or  change  by  other 
agencies  of  tiie  miiieralogical  constitution  of  the 
beds  all  went  in  to  enable  me  to  form  an  opinion 
that  their  structure  was  substantially  the  same 
either  at  Mine  Hill  or  Sterling  Hill. 

Q.  Suppose  that  no  connection  of  the  bed  or  beds   at 
jMine  Hill  with  the  bed  or  beds   at   Sterling    Hill  was  dis- 
coverable under  the  ground,  would  that  alter  your  opinion,   ^^ 
or  might  they  still  be  parts  of  one  formation   at   the   same 
time  or  a  part  and  the  connection  not  now  exist* 

A.  It  would  not  alter  my  opinion  for  this  reason  ;  that 
the  portion  which  formerly  connected  those  beds,  in  all 
j)robability,  has  been  I'emoved  by  agencies  which  have  cut 
away  the  out-ciops  just  as  the  whole  surface  of  the  moun- 
tains about  us  have  been  cut  away,  planed  down  and  re- 
moved by  the  action  of  ice  and  the  weather,  so  that  the 
intervening  portion,  if  it  formerly  existed  between  those 
two  hills  has  been  removed,  and  we  have  left  only  the  ^^ 
deeper  seated  portions  of  a  formerly  existing  bed. 

Q.  Will  you  explain  that  a  little  more  in  detail,  and 
describe  the  method  which,  in  your  opinion,  accompanied 
the  laying  down  of  these  beds  in  their  plastic  state.  Would 
it  aid  you  to  show,  as  you  did  at  the  last  trial,  on  a  black- 
board { 

A.  I  could,  of  course,  make  it  more  evident  and  clear  to 
the  jury  if  1  were  to  use  diagi'ams  or  make  diagrams. 
I  can  do  that  if  you  like,  and  shall  be  very  happy  to. 

Q.  I  thirdc  the  one  you  made  on  the  blackboard  at  the  last  ^ 
trial  is  still  there,  and  we  will  have  it  brought  in. 

The  Court :     It  is  so  near  the  hour  of   adjourn- 
ment that  you  need  not  bother  about  tliat  to-night. 

Q.  I  will  ask  yon,  then,  to  describe  in  the  few  minutes 
that  are  left,  the  matter  of  the  foldings  of  ore  ? 

A.  1  referred  to  the  folding,  and  will  illustrate  it  by 
crowding  this  book  so  as  to  throw  it  into  folds  very  much 
the  same  way  as  the  original  horizontal  rock  were  thrown 
upon  by  lateral  pressure.     You  will    observe   that  when    I   .^y 
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crowd  the  two  ends  of  this  book  together  I  produce  a  fold 
— two  folds,  iu  fact — one  an  anti-clinal  fold,  the  roof  of  a 
house,  and  the  other,  synclinal  fold  or  trough.  Tliat  will 
illustrate,  in  a  rough  manner,  what  happened  to  the  origi- 
nal horizontal  rocks  of  this  region,  and  the  beds  which  we 
now  find  cropping  out  were  originally  laid  down  with  the 
strata,  and  by  the  removal  of  the  higher  portions  tiiey  come 
to  the  surface  in  lines,  being  only  remnants  of  a  formerly 
existing  bed  of  much  greater  extent.     This,  I  understand, 

■JO  from  observation,  is  what  has  happened  in  this  region,  and 
I  could  show  you  by  a  diagram  how  the  upper  portions 
of  those  folds  being  removed  we  should  have  substantially 
what  you  see  on  the  surface  to-day  ;  that  is  particularly 
well  shown  on  this  map  before  us,  where  you  have  at  the 
Southwest  opening  the  coming  to  the  surface  of  a  trough 
or  one  of  those  synclinal  folds,  it  comes  to  the  surface  very 
much  in  the  inclination  which  I  show  in  this  book  and 
you  have  a  point  at  the  surface,  nothing  more  but  the  ex- 
treme end,  but  the  point.     As  you  follow  that  bed  into  the 

20  ground  it  pitches  downward  and  yon  get  a  larger  extent,  of 
course,  of  bed,  and  where  the  cross-cut  has  been  made 
underground — 1  don't  see  it  indicated  there. 

Q.  Do  you  refer  to  the  tunnel  that  was  spoken  of? 
A.  I  refer  to  what  was  called  the  tunnel  through  the 
bottom  of  this  bed,  which  shows  the  bottom  of  the  trough 
backwards  and  off  from  the  point  of  the  trough,  and  fur- 
ther works  and  explorations  to  the  northward  have  shown 
the  prolongation  of  the  trough,  very  much  as  the  theory 
indicated,  as  was  determined  or  deduced  from  the  out-crops 

30  already  known;  we  were  enabled  to  ascertain  substantially 
the  shape  of  this  bed  where  it  could  not  be  seen  beyond. 

Adjour!ied  until  Friday,  the  24tli  of  May,  A.D. 
1895,  at  9.15  o'clock  A.M. 
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HeW  Jergeg  ^upi^eme  Court. 


THE     NEW     JERSEY    ZINC    & 
IRON  COMPANY, 

Complainant,     I  10 

vs. 

THE  LEHIGH  ZINC  AND  IRON 
COMPANY, 

Defendant. 


Eighth  Day. 

Newton,  N.  J.,  Friday,  May  2i,  1895.       ^^^ 
Continuation  of  the  case  pursuant  to  adjounnnent. 
PROF.  WILLIAM  P.  BLAKE. 

Direct  examination  resumed  by  Mr.  Collins: 

Q.  Professor,  will  you  proceed  to  the  blackboard  and 
illustrate,  as  was  suggested,  the  subject  that  we  were  dis-  30 
cussing  when  the  Court  adjourned. 

Mr.  T.  N.  McCarter :     I  object. 

The  Court :  I  overrule  the  question  and  the 
evidence  intended  to  be  elicited  by  it,  for  two 
reasons — fii'st,  because  it  is  progressive  evidence 
following  with  the  hand  of  the  draughtsman,  im- 
po.ssible  t((  reproduce  in  the  higher  court  on  re- 
view ;  second,  because   it  makes  the  picture  itself  ^y 
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evidence  capable  of  being  ei'ased,  and  not  capable 
of  being  made  permanent  and  marked  as  an  ex- 
liibit. 

Mr.  Collins :     We  pray  an  exception. 

Tlie  Court :     Very  well,  take  an  exception. 

Q.  I  show  you  a  paper  marked  "  Composite  Diagramatic 
Section,"  with  the  words  "  Mine  Hill "  on  the  rigiit,  and 
^^  the  words  "  Sterling  Hill  "  on  the  left  ? 

Mr.  McCarter  :     Let  nssee  it,  will  you,  please? 

(Paper  shown  counsel.) 

Mr.  Collins :  It  is  suggested  that  tliis  may 
obviate  the  difficulty  your  Honor  speaks  of  by 
getting  a  permanent  record.  I  will  leave  this 
biancii  of  the  case  at  present  and  go  to  another. 

20 

Q.  Professor,  what  was  tiie  first  duty  to  which  you  were 

assigned  when  you  came  up  to  Susse.x  County  in  1851,  was 

it  not? 

A.  1851. 

Q.  For  the  New  Jersey  Exploring  &  Mining  Company  ? 

A.  To  inform  myself  of  the  nature  of  the  ores,  their 
mode  of  oecurreiiee,  and  to  prospect  the  ground  from  Mine 
Hill  northwards  as  far  as  the  white  crystalline  limestones 
of  New  Jersey  extended,  for  the  purpose  of  ascertaining 
o,>  whether  any  more  deposits  or  beds  or  veins  of  red  zinc  ore 
and  fianklinite  occurred  in  that  limestone. 

Q.  Did  you  prospect? 

A.  1  prospected  ior  the  entire  season,  the  summer,  until 
the  winter  weather  set  in,  and  examined  evei-y  ledge  of 
limestt)iie  on  Mine  Hill  northwards — to  the  drowned  lands 
northwards  around  Mounts  Adam  and  Eve,  in  Orange 
County,  New  York  State. 

Q.  How  long  did  you  remain  with  the  company,  the 
New  Jersey  Exploring  &  Mining  Company,  afterwards  the 
4.(-)   New  Jersey  Zinc  Company  ? 
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A.  From  tliis  county  and  that  service  I  went  to  the 
works  at  Newark  in  the  winter  of  1851,  and  reminaed 
tlirough  that  winter  and  tlie  next  year,  until  tlie  spring  of 
1853. 

Q.  And  tlieii  > 

A.  And  tlien  I  resigned  tlie  service  with  the  company 
and  went  into  other  occupations. 

Q.  What,  just  then  ? 

A.  For  the  New  York  Exhibition,  to  collect — to  make  a 
collection  to  represent  the  mineral  resources  of  tlie  United  -.q 
States. 

Q.  Referring  to  what  was  commonly  known  as  the  Crystal 
Palace  in  New  York  ? 

A.  The  Crystal  Palace  in  New  York,  succeeding  the 
Crystal  Palace  of  London,  of   1851. 

Q.  You  say  in  the  fall  of  the  year  when  you  were  up 
here  at  the  hills,  yon  went  to  the  works  at  Newark,  I  un- 
derstand you  ? 

A.  I  did. 

Q.  In  what  capacity?  on 

A.  As  chemist  and  mineralogist  for'  the  company. 

Q.  And  remained  there  until  yon  left  there  ? 

A.  Remained  there  in  that  service. 

Q.  What  were  they  doing  there  ? 

A.  They  were  at  that  time  manufacturing  white  oxide  of 
zinc  for  paint. 

Q.  Were  thev  doing  anything  in  the  way  of  separating? 

A.  They  were  not ;  the  experiments  for  scpaiating  had 
been  abandoiieil. 

Q.  What   ore  were    they  using    for    tiie  manufacture  of  on 
white  oxide  of  zinc  ? 

A.  The  red  zinc  ore  of  Sterling   Hill. 

Q.  What  is  that  large  piece  of  ore  hohind  the  teiitli, 
eleventh  and  twelfth  jurymen,  in  tiic  big  bai-row  ? 

A.   It  is  a  mass  of  red  zinc  ore. 

Q.  As  it  appears  in  place  in  the  bed  ? 

A.  Yes;  it  comes — it  shows  very  well  the  constitution  of 
the  bed  from  which  it  was  taken. 

Q.  I  will  show  you  some  other ;  take  that  other  sample 
— mark  that  exhibit — what   is  it,  Mr.  Thompson?     Here  is  ^y 
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a  piece;  is  that  red  oxide  ore,  a  good  specimen  of  red  oxide 
ore  ? 

Mr.  Griggs;     That  is  very  leading. 

Q.  What  is  it,  sir? 

A.  It  is  a  mass  of  red  zinc  ore. 

Q.  (Showing  witness  another  sample).  And  what  is  this, 
and  what  are  tlie  characteristics  of  it  ? 

A.  That  is  a  mass  of  foliated  or  lamilar  red  zinc  ore. 

Q.  Mixed  with  ? 

A.  This  last  specimen  has  with  it  calcite  and  some  frank- 
linite. 

Q.  That  shows  a  different  method  of  occurrence  of  red 
oxide  ? 

A.  This  shows  an  occurrence  which  comes  in  the  beds 
occasionally,  especially  near  the  walls. 

Mr.  Collins :     Mark  these  "  Blake,  1,  2  and  3." 

The  Witness :  It  is  an  example  of  more  com- 
plete— 

Mr.  McCarter :  I  object  to  these  specimens 
unless  they  are  shown  to  come  from  the  locality 
in  question. 

Mr.  Collins  :  They  didn't  do  that ;  tlie  other 
specimens  they  produced,  those  marked  Pierce  1, 
2,  3,  4,  were  not  identified. 

Mr.  McCarter  ;     You  are   mistaken  about  that. 


Mr.  Collins :  Well,  then  I  ani  mistaken.  But 
that  isn't  the  point.  Because  we  did  wrong  once 
there  is  no  reason  why  we  should  do  it  again.  I 
only  call  attention  to  the  fact  that  1  noticed  as 
they  went  along  that  they  did  not  do  it.  We 
wouldn't  object  when  we  were  inquiring  of  frank- 
linite  ore  or  any  other  ore,  red  oxide,  to  showing 
AQ  it  in  different  forms. 
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The  Court :  I  can't  shut  you  out.  I  beg  you 
will  put  in  as  few  specimens  as  possible,  and  only 
where  there  is  some  reason.  I  do  not  see  myself 
any  reason  for  putting  in  any  specimens  of  red 
zinc  ore  on  either  side,  unless  to  explain  the  last 
witness'  testimony.  1  think  the  importance  of  it 
is  to  put  in  red  zinc  ore  from  that  vein. 

Mr.  McCarter :  I  take  an  exception  to  any 
ruling  of  the  Court  that  permits  a  production  of 
specimens  of  ore  except  from  this  locality. 
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Tlie  Court :  I  do  not  admit  everything.  I  will 
admit  specimens  of  red  zinc  ore  for  the  purpose 
of  showing  the  jury  what  it  is  like,  if  it  has  any 
importance  at  all. 

To  -wliich  ruling  th.e  plaintiffs  coun- 
il  prays  an  Exception,  and  that  his  said 
zception  zaay  be  sealed  and  it  is  sealed 
3Cordingy 

"W.  J.   MAGIE, 

/.  s.  c. 
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of  fruiiklinite  containing  bunches  of  lamilar  oxide  of  zinc^ 
and  the  other  specimen  marked  5,  I  suppose— Blake  o' 
Weights  and  Measures,  is  of  tl)e  same  description,  but  con- 
tains s-ime  troostite,  silicate  of  zinc  and  manganese  ;  both 
specimens  have  on  the  surface  a  little  whitish  or  white  dis-  40 
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coloration  whicli  is  superficial,  consists  of  the  oxide  of  car- 
bonate of  zitic,  in  conseqneuce  of  weathering. 

Q.  Would  it  or  not  be  removed  by  a  little  acid  ? 

A.  It  is  easily  removed  by  soluble  acid  or  acetic  acid  ; 
it  is  carbonate  of  zinc  formed  on  the  surface  merely. 

Q.  Is  the  red  oxide  of  zinc  in  this  specimen  available  ? 

Mi'.McCarter  :     I  think  the   question    is  unin- 
telligible. 

Mr.  Collins:     If  he  doesn't   understand    it   he 
will  sav  so. 

Tiie  Court :     Let  us  understand  it  first.    Avail- 
able is  a  very  broad  term. 

Q.  Available  for  zinc  production  ? 
A.  It  is. 

Q.  And  it  has  a  variety  of  red  oxide,  as  I  understand  it 
— what  do  you  call  it? 

A.  Foliated,  or  lamilated  from  the  flat  masses. 

The  Court:     Are   you   asking   him  about  the 
availability  of  this  now? 

Mr.  Collins  :     When   you    were  there  in  1S52. 

Mr.  McCarter  :     Is  that  material  ? 

Mr.  Collins  ;     Near  enough  to  the  time. 

30 

A.  Without  reference  to  dates,  I  should  say  that  in  1851, 

when  I  was  there,  it  would  be  available  only  by  separation, 
containing  franklinite. 

Q.  Where  did  you  get  those  spicimens  from  ? 

A.  These  I  took  from  the  Weights  and  Measures  open- 
ing a  year  ago  by  digging  in  the  bank. 

Q.   By  digging  in  the  bank  ? 

A.  Yes. 

Q.  Pieces,  just  as  they  are  there  ? 
4.Q        A.  Yes,  sir. 
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Mr.  McCaiter  :     By  wliat? 

Tiie  Witness  :     Digging  into  tlie  bank. 

Q.  Tliere  are  pieces  just  as  tliey  are  tiiere? 

A.  Many  pieces  tiiere  and  many  left  tliere.  Tiiesesliow 
on  tiie  surface  considerable  weathering. 

Q.  Now,  come  to  your  work  at  the  zinc  works;  did  you 
have  charge  of  it  as  chemist  { 

A.  As  chemist — I  may  say  so,  but  I  wasn't  in  charge  of 
any — 

Q.  Wiiat  were  you  duties  ? 

A.  To  investigute  the  white  o.xide  product,  test  its  purity 
— its  commercial  purit}' — to  test  the  ores  ;  determine  their 
availability  for  manufacture;  to  examine  the  materials  that 
were  purchased  upon  a  hirge  scale,  and  generally  advise  as 
to  the  processes. 

Q.  What  ores  were  available  for  that  manufacture  and 
what  not — ^wliat  ores  were  available  foi'  manufacture  and 
what  not? 

Objected  to,  because  it  doesn't  appear  in  this 
witness'  evidence  that  he  examined  on  that  occa- 
sion any  ore — the  Zinc  Company  never  became 
the  owner  of  this  property  until  the  fall  of  1852, 
and  it  doesn't  appear  that  they  mined  any  on  this 
hill  prior  to  the  time  of  liis  leaving. 

Q.  The  question  is  what  ores  are  available?  I  am  asking 
him  on  the  state  of  the  art.  In  the  state  of  the  art 
as  then  existing,  what  Sussex  Count3'  ores  were  available 
for  that  manufacture? 

Objected  to. 

Question  overruled. 

Exception  taken. 
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Q.  Was  franklinite  ore,  as  you  have  described    it,  avail- 
able for  that  manufacture  ? 
A.  It  was  not. 

■jQ  Mr.    McCarter:     What  manufacture? 

Mr.  Collins  :     White  oxide  of  zinc. 

Q.  Was  it  available  for  metallic  zinc? 

A.  It  was  not  available  for  the  manufacture  of  metallic 
zinc  because  it  contained  so  large  a  portion  of  iron  and 
manganese,  and  silica  and  foreign  substances,  that  it  was 
not  practically  coinmeroially  available  mineralogically. 

Q.  In  what  minerals  in  that  ore  was  the  silica  combined  ? 

A.  The  silica  existed  in  that  ore  in  combination  with 
zinc,  manganese,  lime  and  iron. 

Q.  Into  what  mineral  was  the  silica  chiefly? 

A.  Composition  of  troostite. 

Q.  Is  that  mineral  ore  some  of  the  plaintiff's  witnesses 
referred  to  the  ores  of  this  hiil,  have  called  willemite? 

A.  It  is. 

Q.  Which  do  you  consider  the  true  name  ? 

A.  Troostite. 

Q.  Which  was  the  earlier  name? 

A.  Troostite,  silicate  oxide  of  silicate  of  zinc. 

Q.  Wherein  does  this  Mine  Hill  willemite,  or  troostite, 
differ  from  European  willemite? 

Objected  to. 

Question  admitted. 

Exception  taken. 

A.  The  Mine  Hill  willemite  carries  a  notable  percentage 
40  of   oxide   of   manganese,   extremely    variable,  but  always 
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present ;  so  tliat  it  is  a  compound  of  silica  of  both  zinc  and 
manganese,  wiiile  tlie  foreign  mineral  called  willemite,  is 
free  from  oxide  of  manganese  and  is  simply  a  silicate  of 
zinc. 

Q.  Why  wasn't  this,  tliat  yon  call  franklinite  ore,  avail- 
able for  the  manufacture  of  white  oxide  of  zinc  ? 

A.  Because  the  iron  and  manganese  were  so  great  rela- 
tively to  the  product  of  white  oxide  that  it  was  not  pro- 
fitable or  even  possible. 

Q.  What  became  of  the  silicates  in    the  process;  where  i0 
did  they  go  ? 

A.  The  silicates  in  the  process? 

Mr.  McCarter  :  I  object  to  this ;  the  witness 
has  not  shown  tlipt  he  ever  worked  it  orJiad  expe- 
rience. 

Q.  Was  there  some  silicate — yon  have  already  said  some 
silicate  in  the  red  oxide  ? 

A.  There  was  always  present  some  silicate  of  zinc  in  the 
red  zinc  ore — not  in  large  quantity — and  it  was  an  unde- 
sirable mixture. 
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Mr.  McCarter :     I  object  to  the  witness — 
The  Court  :     As  not  responsive  to  the  question. 

Q.  Was  it  a  desirable  mixture? 

A.  It  was  not. 

Q.  Why  not  ? 

A.  Because  it  contained  so  much  irreducible  silicate 
which  diluted  the  ore  used  and,  of  course,  diminished  the 
amount  of  product. 

Q.  What  became  of  the  silicate,  whether  of  zinc  or  man- 
ganese, that  was  in  the  red  oxide  ore  in  deduction  ? 

A.  It  is  not  reducible  in  the  temperature  of  the  muffle 
furnace,  and  remains  in  the  slag. 

Q.  Describe  the  process  of  manufacturing  white  oxide 
at  Newark  ? 

A.  The  process  in  use  when  I  went  there  in  1852  and 
1S51  was  what  is  commonly  known   as  the  American  pro-  4Q 
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cess,  consisting  tirst  of  tlielieating  of  the  ore  in  C(>ml)ination 
of  carbon,  by  which  I  mean  coal,  in  a  closed  oven  called 
a  muffle — inuffle  furnace.  Tlie  fumes  of  metallic  zinc 
which  were  generated,  were  drawn  off  at  the  far  end  of 
the  muffle  furnace  by  means  of  a  fan — a  blower — and  then 
blown  through  a  tower  into  very  large  muslin  bags. 

Q.  By  what  power — what  agency  or  power  ? 

A.  By  steam  power  ;  the  fan  was  driven  by  steam  power, 
causing  a  strong  draught  through  the  furnaces,  through 
IQ  the  muffle  into  tiie  pipes  and  power,  and  from  the  tower 
to  the  muslin  bags;  there  tiie  white  oxide  being  caught  in 
the  meshes  of  tlie  cloth  was  retained,  while  the  gases  of 
the  combustion,  gases  of  the  chambers,  furnaces  were 
allowed  to  strain  through  the  outer  air;  and  the  oxide  was 
shaken  out  of  these  bags  and  collected,  packed  in  barrels 
or  ground  in  oil  to  make  paint.  It  was  a  distinctively  new 
process,  much  to  the  honor  of  American  metallurgy,  and 
so  far  as  the  bags  at  least  are  concerned  was  the  invention 
of  Samuel  T.  Jones,  of  New  York. 
20       Q.  When? 

A.  About  1850  or  1851. 

Q.  Patented  by  him  ? 

A.  It  was  patented  by  him. 

Mr.  McCarter:  I  suppose  the  patent  would 
show — 

The  Witness :     I  cannot  be  exact  as  to  date  ;  I 
don't  remember  it ;  I  only  date  it  from  my  knowl- 
edge of  the  time  wlien  it  was  introduced. 
30 

Q.  Do  you  know  of  any — 

Mr.  McCarter :  One  moment.  I  thiidc  the 
statement  of  the  witness,  that  the  process  was 
patented  in  1851  ought  to  be  stricken  out. 

Mr.  Collins :  Like  statements  were  made  by 
the  plaintiffs — 

^0  The  Court :     The    plaintiff   was   permitted    to 


10 


655 

show  by  an  expert,  from  liis  examination  of  books 
and  otlierwise,  that  prior  to  1848  tliere  existed  a 
process — there  was  known,  rather,  a  process  for 
making  wiiite  oxide  by  drawing  its  fumes  into 
a  ciiamber.  Now,  I  think  they  may  show  that 
siiortly  after  1848,  or  abont  tliat  time,there  was 
an  improvement  npon  tliat  process,  be-cause  it 
tiirows  some  liglit  upon  tiie  availabiiityor  tiie 
usefuhiess  of  the  ore  in  1848. 

Mr.  R.  II.  McCarter :  Undoubtedly — we  agree 
witli  yonr  Honor  ;  the  only  difficulty  is  as  to  the 
date  of  the  patents.  He  says  it  was  patented,  and 
patented  at  such  a  time;  we  would  like  proof 
of  that  time. 

The  Court :     lie  did  not  give  tlie  exact  date. 

The  Witness  :  I  don't  know  the  exact  date  of 
the  patent. 

Mr.  McCarter  :  It  gives  me  the  impression  in 
my  mind,  it  was  185U. 

The  Witness  :  Approximately  ;  I  have  mure 
information  by  reference  to  my  notes. 

Q.  Refer  to  them. 

Mr.  Griggs  ;     We  object  to  tiie    witness    testi- 
fying   that    the    process   was  patented.      He  can't  30 
prove  that. 

The  Court ;  I  admitted  the  expert — admitted 
proof  in  your  evidence  of  his  opinion  founded  on 
a  patent ;  you  afterwards  offered  that,  and  I  ex- 
cluded it  as  bearing  the  same  relation  to  the  evi- 
dence— 

Mr.  McCarter :  Tiiat  was  offered  to  show  that 
process  existed   in  1848;  it  don't   contradict  that,    <a 
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to   show   that   after   184S    another  man   worked 
another  process. 

Tlie  Court:  Not  at  all,  but  if  it  was  so  near 
1848,  that  it  might  tlirow  some  h'ght  upon  tlie 
avaihabih'ty  of  that  process  in  1848,  I  tliink  it  is 
admissible.     I  will  admit  it.     Take  an  exception. 

Q.  I  show  yon — you  may  look  at  your  notes. 

^Q  The  Court:     Well,  which  is  it,  Mr.  Collins? 

Q.  Well,  give  jour  dates? 

A.  The  only  date  I  can  give  is  tiie  taking  out  of  the 
English  patent  in  1850. 

Q.  The  English  patent  was  taken  out  in  1850? 

A.  Yes,  sir ;  representing  the  American  process ;  I  am 
not  familiar  with  the  date  of  the  American  patent. 

Q.  (Handing  witness  papers.)  Are  these  the  respective 
English  and  American  patents? 

20  Tlie  Court :     Do  you  offer  them  ? 

Mr.  Collins :  They  demanded  their  produc- 
tion, I  understand. 

Mr.  McCarter:     No,  we  did  not. 

Tlie  Court :  You  ol)jected  to  this  same  evi- 
dence being  read  on  the  other  side. 

Mr.  Parker:     Tliey  were  identified  on  tlie  other 
30  side. 

The  Court :  The  witness  of  the  plaintiff  said 
that  he  relied  upon  certain  patents,  lie  was  per- 
mitted on  cross-examination  to  fix  the  date  and 
nnmber  of  that  patent,  I  presume  for  the  purpose 
of  examination.  Now,  any  patent  that  this  wit- 
ness has  examined  and  relies  on  yon  may  fix  in 
that  way.  The  American  one  he  said  he  didn't 
know  about,  or,  at  least,  he  didn't^know  its  date  ; 
^Q  the  Englisii  one — 
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Mr.  Collins  :     1  liaiided  it  to  liiin  ;  he  can  stnd}' 


The  Court :  He  can  only  identify  it  by  nunaber 
or  date,  or  some  such  way  as  that,  to  show  it  is  the 
tiling  lie  has  examined. 

The  "Witness  ;     I  am  familiar  with  the  English 
patent  of  1850,  No.  13,192,  taken  out  by  Newton, 
on  prepai'ing  and  applying  zinc    and  so   forth,  to   ^„ 
the  mauufactiire  of  alloys  and  metals,  &c. 

Mr.  McCarter  :  What  is  the  name  of  that  pat- 
entee? 

The  Witness  ;  Newton,  "Newton's  Specifica- 
tion," it  is  headed. 

Q.  As  a  mattter  of  scientific  investigation,  for  whom  was 
Newton  acting  ? 

20 
Mr.  McCarter  :     I  object  to  that. 

Mr.  Collins  :     That  is  a  matter  he  can  know. 

Q.   Uo  you  know  from  your  knowledge  acquired — ■ 
A.  Newton  was  acting  generally — 

The  Court :  One  moment.  The  question  is 
objected  to. 

Q.  — acquired  in  the  business?  "^ 

Mr.  Collins  :  1  had  not  finished  my  question. 
It  may  be  a  matter  of  general  knowledge  as  to  the 
fact  that  Mr.  Jones  took  his  patent  in  England  iu 
the  name  of  Newton.  I  do  not  see  why  he  can- 
not say  that  Newton  took  the  patent,  but  the  un- 
derstanding among  the  profession  was  it  was  Jones' 
patent. 

The  Court ;     I  should  be  sorry  to  keep  thisca.se  .^.q 
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waiting   on  a  matter  of   such    trivial   importance. 
What  difference  does  it  make  1 

Mr.  Collins :  1  do  not  see  that  it  makes  any. 
They  seem  to  think  it  does.  I  did  not  think  they 
would  object.     Does  your  Honor  overrule  it? 

The  Court :     Yes. 

Mr.  Collins :     We  except. 

Q.  What  was  there  claimed  as  new  in  that  patent? 

Mr.  McCarter  :     Objected  to. 

The  Court :  I  will  exclude  that  on  the  same 
principle  on  which  I  excluded  the  citation  by  an 
expert  from  books  on  direct  examination. 

Q.  Was  it  practicable  to  manufacture  white  oxide  of 
zinc  profitably  from  ores  before  the  invention  of  the  bag 
process,  and  what  was  the  advantage  derived  from  that 
process  ? 

Mr.    McCarter :     I  object  to  that  question. 

The  Court :  It  seems  to  me  you  have  hardly 
laid  a  sufficient  foundation. 

Mr.  Collins  :     We  have  proved — 

30  ■       The  Court;     That   he  is  a  chemist   and   metal- 

lurgist.    It  is  so  recorded. 

Mr.  Collins  :  Well,  I  will  ask  this  question  ;  it 
will  come  to  the  same  thing. 

Q.  What  was  the  effect  of  the  invention  of  the  Bag  pro- 
cess in  connection  with  the  manufacture  of  white  oxide  of 
zinc  from  the  ore  ? 

Mr  T.  N.  McCarter  :     Objected  to. 
40 
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Mr.  Collins:  I  do  not  mean  that  he  sliall  say  it 
made  it  cheaper,  hut  I  want  to  sliow  what  resulted 
from  it,  wliatwas  made  possible  by  it  that  was  not 
possible  before? 

The  Court :  Now,  yon  are  asking  him  to  ex- 
press an  opinion  whicii  we  ourselves  could  form. 
We  could  determine  that  if  we  know  what  was 
done  before  and  after. 

Mr.  Collins:  It  has  been  proved  that  notwith-  10 
standing  tiie  fact  that  some  one  did  take  out  a 
patent  for  making  white  oxide  of  zinc  away  back 
in  1796,  they  stopped  doing  it  in  1800  and  it  never 
was  done  again.  The  presumption  is  that  it  was 
not  practicable.  Xow,  we  come  to  the  fact  that 
with  a  new  element,  with  the  invention  of  catch- 
ing the  oxide  in  the  large  bags,  it  became  practi- 
cable. Now,  I  want  to  know  what  purpose  the 
invention  served,  what  was  reached  by  it  that 
could  not  be  reached  without  it?  20 

The  Court :  I  have  tried  to  indicate  the  prin- 
ciple. 

Mr.  Collins:     I  do  not  understand  your  Honor. 

The  Court :  The  witness  may  state  what  was 
the  process  before,  and  what  the  process  since.  If 
the  difference  is  understandable  to  tlie  common 
mind  expert  evidence  is  not  proper  ;  if  it  is  not, 
then  expert  evidence  of  an  opinion  as  to  the  effect  30 
of  the  change  is  proper. 

Q.  You  iiave  heard  what  liis  Honor  said? 
A.  1  did.     I  do  not  understand    your   Honor  tliat  I  de- 
scribed any  previous  process. 

Mr.  McCarter  :  Mo,  he  doesn't  seem  to  know 
of  any. 

Mr.  Collins  :  There  was  not  any  ;  there  had  not 
been  any  since  1800.  ^q 
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Mr.  Griggs:  We  object  to  that  kind  of  state- 
ment. 

Tlie  Court ;     I  do  not  think  that  is  proper. 

Mr.  Collins :  I  am  only  replying  to  the  com- 
ments of  the  other  side. 

Q.  Was  there  any  process  known  in  the  art  prior  to  this 
invention  of  Jones,  or  the    Newton   patent,   whoever   in- 
^^  vented  it  for  extracting  oxide  of  zinc  direct  from  ores  and 
saving  it  commercially  ? 

Mr.  Griggs  :  We  object,  on  the  ground  that  the 
witness  has  been  qualified  as  an  expert  on  that 
subject. 

Mr.  Collins ;  He  has ;  he  has  said  lie  has  known 
the  whole  zinc  literature — 

20  The  Court :     Yes,  but  he  has  shown  by  an  ex- 

amination of  the   works,   an  investigation  of  the 
works  of  scientific  men  ? — 

Mr.  Collins  :     I  understand  he  has. 

Q.  Has  he  made  such  an  examination  as  his  Honor  sug- 
gested ? 

A.  I  have,  I  have  studied  the  literature  of  zinc  from  the 
earliest  times. 

Q.  (Last   question   read  to  witness   as  follows:)      Was 

^^   there  any  process  known  in  the  art  prior  to  this  invention 

of  Jones,  or  the  Newton  patent,  whoever  invented    it,   for 

extracting  the  oxide  of  zinc  direct  from  ores  and  saving   it 

commercially  ? 

Objected  to. 

Sustained. 
Q.  Was  the  white   oxide   made   directly   from   the   ore 
40  commercially  before  1850  ( 
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A.  It  was  not,  to  iny  knowledge,  ain'wliere. 

The  Court  :     That  is  tlie  same  question. 

Mr.  MeCarter  :     Exactly. 

Mr.  Collins;     No,  it  is  not  the  same. 

The  Court :     No,  he  said  not  to  liis  knowledge. 
Q.   Had  it  been  tried  ?  jq 

Mr.  MeCarter  :     I  object. 

The  Court ;  I  confess  I  don't  know  what  the 
question  means.   Had  it  been  tried,  cominerciallv  ? 

Mr.  Collins:  Yes,  sir;  had  people  tried  to 
manufacture  it.     I  submit  with  all — 

The  Court :     Certainly,    that  is  correct.     Tried 
to  manufacture  it  commercially,  do  you  mean  for  20 
market? 

Mr.  Collins:  Yes,  sir.  I  will  limit  it,  to  tried 
to  manufacture. 

Mr.  Griggs :  1  don't  think  counsel  ought  to 
interject  inferences  which  he  intends  the  witness 
to  convey,  by  the  answer,  in  that  way. 

Mr.  Collins  ;     I  tlidn't. 

30 

The  Court:  Don't  talk  about  it.  This  is  from 
knowledge  or  opinion. 

Mr.  Collins  :  Derived  from  his  studies  if  he 
knows,  state  of  the  art. 

The  Court :     What  is  the  question  ? 


Q.   Had  it  been  tried  ? 
A.   It  had  not — 
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Mr.  McCarter  :     I  object. 
The  Court :     I  will  take  it. 
Mr.  McCarter :     Exception. 

To  -ssrlxioli  ruling  the  plaintiffs  cou| 
sel  prays  an  Exception,  and  that  his  sal 
10  Exception  may  be  sealed  and  it  is  seal^ 

accordingly. 

-W.   J.  MAaiB,  Q 

/.  .s.  c. 


The  Court :     Aiiswer ;  put  the  question. 

Q.  (Repeated.  "Had  it  been  tried?")  That  is,  zinc 
from  the  ores  before  1850— it  is  the  same  question  ? 

A.  I  think  it  had. 

Q.  Had  it  succeeded? 

A.  It  had  not. 

Q.  What  was  the  special  feature  of  the  bag  process  tliat 
was  advantageous  ? 

A.  It  permitted  the  collection  of  tlie  white  ozide,  wliich 
is  very  light  flocculent,  and  it  goes,  it  follows  the  current  of 
ore  a  great  distance,  a  distance  ;  liaving  been  very  well 
30  described  liere  as  a  white  soot. 

Q.  S-o-o-t? 

A.  Soot,  S-o-o-t ;  it  would  go  off  from  the  producing 
chambers,  just  as  smoke  goes  out  from  a  chimney  and  be 
lost  in  the  air.  The  process  permitted  this  very  liglit  sub- 
stance to  be  collected. 

Q.  The  muffie  furnace  that  you  iiave  described,  what  was 
it  made  of  ? 

A.  Of  fire  clay  tiles,  fire  brick,  shaped  like  a  long  oven, 
or  like  a  gas  retort  on  a  large  scale  ;  its  composition  being 
4.0  chiefly  clay,  tire  clay. 
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(I.  What  was  the  result  of   using  in  such  a   furnace  an}' 
ore  containing  a  considerable  quantity  of  silicate — 

Mr.  McCarter  :     Question  objected  to. 

Q.  (Continuing)  whether  of  zinc  or  manganese.     Why? 

Mr.  McCarter  :  It  don't  appear  that  the  wit- 
ness knows  anything  about  it. 

Q.  Do  you  know  ?  10 

A.   Perfectly  well,  from  experience. 

Q.  State  what  was  the  fact  ? 

A.  It  was  part  of  my  duty  to  e.\amiiie  tiie  furnaces  from 
day  to  da}',  to  e.xamine  the  product  and  the  residues  to 
avoid  the  unnecessary  loss  of  zinc;  to  give  advice  as  to  the 
mixtures,  in  order  to  get  the  best  product.  It  also  Ijecame 
my  work  to  make  improvements  upon  those  furnaces,  to 
design  different  forms  and  modifications  of  them,  also  to 
modify  and  improve  the  apparatus  for  collecting  the  oxide, 
and  I  did  make,  I  believe,  a  great  improvement  which  was  20 
to  the  benefit  of  the  company  in  respect  to  the  reception 
of  the  oxide  into  the  tower;  it  was  formerly  allowed  to  go 
in  at  the  bottom,  by  which  all  the  coal  dust  was  constantly 
stirred  up  and  carried  oft  more  or  less  into  the  bags. 

Mr.  McCarter:     What? 

Mr.  Collins:     Bags,  holders. 

Mr.  McCarter  :     He  is  not  answering  the  ques-  .„ 
tion. 

The  Witness:  1  understood  tiiis  was  to  show 
I  was  familiar  with  the  practical  operation  of  tiie 
furnace  working  and  manufacture  at  tiiat  time. 

Q.  Now,  Come  to  the  question  ? 

Being  so  directed,  the  stenographer  repeated 
the  previous  question  as  follows  :  "  What  was  the 
effect  of  using  in  sueii  a  furnace  any  ore    contain-    lo 


iiig  a  considerable  quantity  of  silicate,  whether  of 
zinc  or  manganese.  Do  you  know "  ?  "  State 
what  was  the  fact "  ? 

A.  If  we  are  forced  to  fire  to  the  degree  necessary  for 
the  attempted  reduction  of  such  silicate,  we  are  in  danger 
of  fusing  the  walls  of  the  furnace,  the  heat  being  transmit- 
ted through  these  thick  walls  of  fire  clay  tiles,  was  neces- 
sarily mucii  less  on  the  sides  of  those  tiles  next  to    the   ore 

^^  than  upon  the  sides  next  to  the  fire.  It  resulted  that  we 
were  unable  to  obtain  in  the  retorts  a  sutiicient  tempera- 
ture to  liquify  the  silicates,  or  to  so  far  decompose  them 
that  they  would  yield  up  their  contents  in  zinc  ;  so  the  use 
of  silicates  in  a  retort  was  a  loss  because  we  had  to  heat 
this  unproductive  mass  and  finally  draw  it  out  unchanged 
or  comparatively  unchanged,  so  that  if  we  heated  up  the 
silicates  to  the  requisite  degree,  we  spoiled  the  tiles,  the 
silicates  made  a  pasty  mass  which  adhered  to  the  tiles  and 
finally  destroyed  them. 

Q„  Q.  Was  there  an  invention  of  a  different  kind  of  fur- 
nace, and  if  so,  when  ? 

A.  There  was.     Mr.  Samuel  Wetherill  who  was  with  me 
at  the  works,  and  myself  consulted  constantly  in  regard    to 
some  improvements  upon  the  furnaces,  I  took    one   Iwanch 
of  inquiry  and  he  took  another,  and  he    produced    what    is 
called  the  Wetheiill  furnace,  or  grate  or  process. 
Q.  When? 
A.  In  1852. 
Q.  Describe  it  ? 

on  A.  It  consisted  of  a  fire  brick  oven  or  box,  at  that  time 
square  in  section  or  area,  with  a  perforated  cast  iron  grate 
at  the  bottom  ;  this  grate  or  hearth  took  the  place  of  the 
fire  clay  tiles ;  and  there  was  another  very  important 
chaiiire,  that  the  f)iel  for  the  I'eduction  of  the  ore  was 
mixed  directly  with  the  ore,  and  the  blast  was  drawn  up 
through  the  perforated  iron  grates  so  as  to  produce  a  high 
temperature  in  direct  contact  with  the  ore  and  the  reducing 
coal,  by  which  it  was  possible  to  get  the  temperature  at  the 
point  most  needed,  that  is,  in  contact  with  the  silicates  and 

4.0    with  the  oxide,  and  affect  their  reduction  and  the  liberation 
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of  tlie  oxide  of  zinc.  Tliis  ina\'  be  called  the  Wetherill 
pneumatic  method  ;  it  was  another  great  inetallnrgical  ad- 
vance redounding  to  the  credit  of  Aiiicrican — 

Mr.  McCarter :     I  object  to  this  witness — 

Q.  Well,  it  was  an  advance,  was  it? 

A.  A  great  advance  in  the  art. 

Q.  (Siiowing  witness  a  casting.)     What  is  this? 

A.  That  is  a  piece  of  the  Wetherill  grate,  evidently.  ^(^ 
The  small  aperature  through  which  1  thrust  the  lead  pencil, 
the  upper  surface,  the  large  aperature  at  the  bottom,  the 
lower  part,  the  same  aperature,  and  the  shape  is  so  that 
substances  falling  through  would  not  clog  the  holes;  an  air 
blast  is  drawn  up  through  these  holes. 

Mr.  Collin.*:     Mark  that    Mr.   Thompson,   the 
last  number. 


(Said  casting  marked  Exhibit  Blake  No.  6.' 


20 
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Q.  What  was  the  effect  of  that  invention,  the  use  of  that 
invention  upon  tlie  workability  of  Sussex  County  ores? 

A.  It  may  be  said  to  have  revolutionized  the  art  of  pro- 
ducing white  oxide,  and  of  speigel  iron.  It  made  it  pos- 
sible to  work  ores  that  before  were  not  acceptable  or  work- 
able with  profit  in  the  old  muffle  furnace.  It  was  no  longer 
necessary  to  cull  the  ores  so  carefully  as  it  was  when  they 
used  the  mutHes. 

Q.  Describe  that  culling? 

A.  It  was  a  method  of  separating  the  low  grade  zinc 
ores  from  a  better  quality,  which  was  necessary  in  ordei-  to 
get  good  results  in  the  muffle  furnace. 

Q.  Where  did  the  culling  take  place? 

A.  The  culling  was  first  done  at  the  mines  in  Sussex 
County,  and  next  at  the  works  to  some  extent,  when  the 
workmen  or  superintendent  found  a  low  grade  ore  contain- 
ing lime  or  franklinite,  they  threw  it  out. 

Q.  So  as  to  put  in  what  ? 

A.  So  as  to  get  in  as  clean  zinc   ore  as   they  could  ;  the   4Q 
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red  zinc  ore  was  the  ore  that  was  the  basis  of  the  manu- 
facture in  the  muffles. 

Q.  Containing  as  mucli,  what? 

A.  Containing  as  high  a  percentage  of  oxide  of  zinc  as 
it  was  possible  to  get. 

Q.  Wliat  mineral  i 

A.  The  mineral  which  was  reduced  was  the  red  oxide  oi 
zinc,  so  called. 

Q.  What  percentage  was  deemed  essential  ? 

10 

Mr.  McCarter  :     1  object  to  that. 

Q.  What  percentage  was  there  in  the  ore  tliat  was  used 
in  the  muffle  furnace  ? 

A.  Thirty  per  cent,  was  about  the  percentage  to  my 
recollection. 

Q.  What  was  the  effect  of  this — tliirty  per  cent,  of  what  ? 

A.  Oxide  of  zinc. 

Q.  Tliirty  per  cent,  of  what  mineral  ? 

^"  Mr.  McCarter:     Oxide  of  zinc,  he  says. 

The  Witness  :     I  was  giving  the  percentage  of 
product  in  oxide  of  zinc. 

Q.  I  mean  in  the  ore,  the  percentage  of  the  mineral  in  the 
ore  that  went  in  the  furnace  ;  what  percentage  of  mineral, 
and  what  mineral  ? 


30 


Mr.  Griggs:  I  think  we  ought  to  know  if  the 
witness  knows. 

The  Court:  I  confess,  I  cannot  see  what  tiiu 
value  of  this  is,  but  still  the  witness  says  he  knew 
all  about  the  manufacture,  and  examined  into  it. 

A.  About  half  and  half;  half  being  franklinite,  half  red 
oxide. 

Q.  Now,  Professor,  what  was  the  effect  of  tiiis  Wetheriil 
furnace  which  permitted  the  use  of  ore  that  liad  more 
silicate  and  more  limestone  in  them  than  you  say  was  used 
40   in  the  muffle  ? 
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A.  Tlie  ores  worked  on  that  half  were  fused  or  semi-fnsed 
so  as  to  make  a  slag  or  cinder,  which  was  afterward  drawn 
out ;  it  was  more  or  less  stuck  together  by  fused  iron  and 
clinker,  the  ashes  of  tlie  fuel  and  the  silicious  residues  from 
the  manganese  and  zinc ;  and  there  was  much  more 
tlioroughly  decoinpositition  of  the  ore  in  the  Wetherill 
heat  than  was  possible  in  the  muffle  furnace. 

Q.  Was  it  complete? 

A.  No;  there  was  no  complete  separation  of  the  zinc 
oxide.     It  would  be  a  great  achievement  if  there  could  be,  jq 
but  it  never  has  been    yet   obtained,    not   even    with    the 
superior  ores  of  the  West. 

Q.  What  ores  were  used  after  they  got  the  Wetherill 
furnace,  during  your  time? 

Mr.  McCarter  :     lie  was  there  in  the  spring  of 
18.53. 

Mr.  Collins:     Yes. 


20 


A.  My  knowledge  extends  to  the  fact  that  it  was  not 
necessary  to  cull  the  ores,  and  that  they  could  use  ores  which 
were  before  thrown  out  as  containing  silicate,  silicates  of 
other  minerals,  or  other  metals. 

Q.  But  what  ore  was  it  that  they  use  without  culling? 

A.  The  red  oxide ;  red  zinc  ore. 

Q.  Yes ;  still  after  the  Wetherill  furnace.  What  per- 
centage of  zinc  was  left  in  the  muffle  residiuum  even  with 
the  best  ore  ? 

A.  Well,  as  I  recollect  it,  it  was  about  from  twelve  to 
eighteen,  it  may  have  been   more.  oa 

Q.  In  1851,  did  they  make  any  other  products  from  the 
red  zinc  ore  at  Newark  except  the  white  oxide  ? 

A.  We  made  a  pigmet  or  paint  by  grinding  up  the  red 
zinc  ore. 

Q.  What  color? 

A.  Brown  color;  about  wliat  is  called  Spanish  brown. 

Q.  That  is  the  natural  color? 

A.  It  is  the  natural  color  by  grinding,  pulverizing. 

Q.  It  appears  that  troostite  sometimes  is  reddish  in  cast; 
is  there  any  (iifficnlty  in  distinguishing  red  oxide  from  that  ?   4,9 
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A.  None  whatever. 

Q.  What  are  the  cliaracteristics  ? 

A.  The  red  oxide  of  zinc  or  red  zinc  ore  has  a  briglit 
ruby  red  or  garnet  red  color  witli  brilliant  fractures,  while 
the  so-called  red  troostite  has  a  duller  brownish  sliade,  is 
not  so  bright,  sparkling,  lacks  the  rub^'  red,  and  the  streaks 
or  powder  has  a  verj  different  color;  the  color  of  the 
powder  of  oxide  of  zinc,  when  it  is  struck  by  a  iianimer  is 
an  orange  color,  the  other  is  not. 
J  (3  Q.  Is  there  any  considerable  (Quantity  of  this  reddish  or 
pinkish  silicate  ? 

A.  There  was  not  in  my  time. 

Q.  Or  have  you  known  of  it  since,  in  any  quantity  ? 

A.  I  have  only,  since,  specimens  and  portions — some  no 
doubt  in  the  bed  ;  1  have  examined  the  bed  frequently 
since  that  time,  and  I  have  tried  to  notice  all  the  minerals 
present. 

Q.  I  mean  in  any  large  quantities? 

A.  I  don't  know  of  it  in  any  large  quantity. 
20  Q-  Now,  Professor,  we  have  procured  a  paper  upon 
which  a  permanent  record  can  be  kept,  it  is  cloth,  and  I 
now  ask  you  to  pljase  delineate  on  that  cloth,  that  may  be 
preserved  and  marked  an  exhibit,  a  graphic  illustration  of 
your  geological  construction. 

.     Same  objection. 

The  Court :  For  the  reasons  I  gave  before  I 
will  exclude  the  evidence. 

3^  Mr.  Collins  :     That  will  not  be  effervescent. 

The  Court :  I  gave  two  reasons,  one  was  it 
was  impossible  to  reproduce  the  evidence  of  the 
witness  as  he  traced  lines  in  the  higher  court. 

Mr.  Collins:  I  am  going  to  ask  him  to  do  it 
by  itself,  if  you  will  allow  me  to  recall  him  ? 

The  Court :     I  can't  help  you    from    recalling 
40  l'i'»- 
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Mr.  Collins :  Then  I  will  have  him  di'aw  it 
and  call  him  after  calling  another  witness. 

Q.  I  show  you  an  exhibit  marked  W.  P.  V.  I,  and  ask 
yon  what  that  is? 

A.  This  specimen  marked  I,  is  massive  willemite. 

Q.  That  is  massive  willemite.  Now,  give  me  that  piece 
of  carbonate  (handing  witness  object),  what  is  that ;  I  don't 
know  as  it  has  been  introduced  ? 

Mr.    Kays  :     I    don't  think    it  is   fair  to   ask  ^^ 
them  to  show  the  witness  carbonate  and  then  ask 
him  what  it  is? 

Mr.  Collins :  Do  you  suppose  there  is  any  dif- 
ficulty about  his  telling  what  it  is?  if  3'ou  think 
there  was  any  such  purpose  as  that — 

Mr.  McCarter:  It  was  the  effect,  not  tiie  pur- 
pose. 

20 
Q.  What  is  it? 

A.  It  is  a  piece  marked  11 — is  a  specimen  of  carbonate 
of  zinc. 

Mr.  Collins:     It  iiasn't  been  offered  yet. 

Q.  Will  3'ou  illustrate  by  the  use  of  acids,  very  shortly, 
the  difference  of  those  two  ores  under  treatment? 

A.  I  will  if  you  will  hand  me  some  acids  and  test   tubs. 

Q.  How  will  the  experiment,  1  suggest,  instruct  us  in  the  ^ 
manner  of  the  workability  of  these  ores? 

McCarter :  We  object  to  any  experiment  on 
carbonate  of  zinc. 

Mr.  Collins:  If  your  Honor  lias  any  doubt 
about  it  we  will  not  bother  with  it. 

The  Court :     I  don't  think  it  is  important. 

Q.  Now  then.  Professor,  in  your  opinion,   was  the  ore  in    aq 
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this  vein  that  out-crops  on  Mine  Hill,  and  I  refer  you  tu  the 
portion  of  it  that  you  have  designated  as  franklinite  ore,  a 
zinc  ore  in  1848  ? 

A.  It  was  not. 

Q.  Give  your  reasons — or  one  moment — was  it  deemed 
commercially  vahiable  for  the  production  of  zinc  in  18i8  ? 

Mr.  Griggs  :     I  object. 
Mr.  Collins :     Yon  asked  it. 
Mr.  Griggs :     You  objected  to  it. 

Mr.  Collins  :     Yon   asked  it,  and  his  Honor  ad- 
mitted it. 


A.  It  was  not. 


20 


Mr.  Griggs:  I  object  to  the  witness  answering 
questions  while  counsel  are  discussing  it. 

My  objection  is,  that  the  question  as  asked  is 
improper,  whether  it  was  reasonable  for  it  to  l)e 
mined  at  that  time — 


30 
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(Interrupted  by  Mr.  Collins—) 

I  was  trying  to  say  that  we  framed  our  question 
witli  great  care  and  used  the  language  of  the  opin- 
ion of  Judge  Dixon  and  put  it  wiiether  knowledge 
on  this  ore  would  have  been  deemed  fit  to  mine, 
and  leaving  the  word  "deemed  "  out.  We  didn't 
ask  whether  it  was  commercially  valuable  at  tliat 
time ;  that  is  not,  so  far  as  I  know,  an  element  in 
the  case,  and  we  object  to  that  view  of  it.  Tiie 
question  of  the  commercial  value  depends  on  his 
knowledge  of  the  market  at  tiiat  time,  and  he  is 
not  an  expert  on  that  subject. 

Mr.  Collins  Maybe  counsel  is  right.  I  will 
get  the  question  exactly  as  they  asked  it. 
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Q.  From  3'otir  Icitowledge  on  the  subject,  wliat  is  your 
opinion  as  to  whether  in  1848  tlie  vein  in  the  ore  in  dispute 
in  tiiis  cause  would  have  been  reasonably — would  liave 
been  deemed  (page  222),  would  have  been  deemed  reason- 
ably fit  for  mining  for  zinc.  The  ore  in  dispute,  Profes- 
sor, is  the  ore — the  vein  in  dispute,  Professor,  is  from  the 
east  and  west  line  to  the  iron  pins. 

A.  It  would  not,  as  a  whole. 

Q.   From  your  knowledge  on  the  subject,   what   is   your 
opinion  as  to  whether  in  '-18  the  ore  in  the  vein  in  dispute  jq 
iti  this  case,  would  have  been  reasonably  fair  to  be   mined 
for  zinc — same  thing  with  the  word  "deemed"  out? 

A.   It  would  not. 

Q.  Give  yonr  reasons  for  these  opinions  ? 

(Next  to  the  hist  answei-  read.) 

Q.  What  do  you  mean  by  that  qualiHeation  "as  a 
whole  ?" 

A.  I  refer  mainly  to  the  bed  of  red  zinc  ore  which  I 
have  described. 

Q.   I  thought — (interrupted.) 

Mr.  Griggs  :     One  moment. 

Q.  I  limited  my  questions  to  the  part  of  the  vein  from 
the  east  and  west  line  up  to  those  iron  pins,  and  not  includ- 
ing the  portion  by  the  Hamburg  ro;id  ? 

A.  I  didn't  so  understand  it;  I  supposed  it  did  include 
the  portion — 

Q.  Because  I  was  interrupted  by  Mr.  Kays — now,  I  ask 
you  whether  tiie  ore  in  that  portion  of  the  vein  which  I 
have  alluded  to  would  have  been  deemed  reasonably  fit  for 
mining  for  zinc  in  1848  ? 

A.   It  would  not  in  1848. 

Q.  And  the  other  question,  whether  it  would  have  been 
fit— 

A.  It  would  have  been  if  we  had  our  present  knowledo-e. 

Q.  In  the  then  state  of  the  art  ? 

A.   I  have  answci'ed  that,  tluit  it  would  not.  aq 
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Q.  Give  tlie  reasons  for  these  opinions? 

A.  That  it  was— the  ore,  snbstantiallj  an  iron  ore  with 
zinc,  manganese  and  lime,  and  so  inanj  substances  that  tlie 
zinc  could  not  be  extracted  from  it  to  a  profit. 

Q.  Why  not? 

A.  Because  the  presence  of  so  many  foreign  substances, 
foreign  to  the  zinc  itself,  interfered  with  the  process  of 
manufacture ;  tlie  then  known  processess  of  manufacture. 

Q.  How? 
1Q  A.  By  in  the  first  place  reducing  the  percentage  of  zinc 
in  the  ore  owing  to  their  presence ;  next,  the  action  upon 
the  retorts  used  at  that  time  for  the  production  of  zinc, 
weighing  them  down  and  causing  them  to  melt,  and  an 
irreducability  of  the  Troostite  silicate  of  the  manganese 
and  zinc,  the  presence  of  garnite  and  other  silicates  which 
interfered  and  made  a  slag,  pasty  mass  in  the  clay  retorts. 

Q.  Was  the  willeraite  known  as  an  ore  of  zinc  in  1848  ? 

It  was  not  in  this  country',  and  I  think  not  as  an   ore   of 
zinc  abroad ;  it  was  known  as  a  mineral,  but  was   not  used 
20  on  a  large  scale  in  works  for  the  production  of  zinc. 

Q.  Is  it  or  not  a  common  mineral  abroad  ? 

A.  It  is  not  a  common  mineral  or  ore,  it  is  more  com- 
mon now  than  formerly. 

Q.  Where  more  common  ? 

A.  In  Europe. 

Mr.  Collins:     Cross  examine. 


30 


Mr.   McCarter:     We    prefer   not   to   cross-ex- 
amine Mr.  Blake  until  his  testimony  is  closed. 


40 
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WILLIAM  G.  SCHOFIELD,  sworn  for  the  defen- 
dant. 

Direct  examination  by  Mr.  Tliompson  : 

Q.  Where  do  you  reside  ? 

A.  Peekskill,  Hudson  river. 

Q  What  is  your  business? 

A.  Farmer. 

Q.  Before  you  were  farming  what  was  your  business  ?       10 

A.  Mining. 

Q.  Where  have  you  mined  ? 

A.  I  have  mined  in  New  Jersey,  Vennoiit. 

Q.  What  part  of  New  Jersey  ? 

A.  New  Hampshire. 

Q.  Wliat  part  of  New  Jersey  ? 

A.  I  liave  mined  on  tills  property  and  then  mined  just 
out  of  Woodport,  Scliotield  mines. 

Q.  When  did  you  mine  on  this  property? 

A.  '55  or  '56  1  think  it  was.  20 

Q.  And  on  what  part  of  the  property  did  you  mine  then  ? 

A.  I  mined — well,  say  300  or  400  feet  from  the  Ham- 
burg road.  On  this  part;  I  think  it  was  somewhere  pi-ob- 
ably  in  there  (pointing). 

Q.  You  mined  on  the  west  vein  ? 

A.  Yes,  sir. 

Mr.  McCarter  :     He  didn't  point  there. 

Mr.  Thompson  :     Somewhere  in  there,  he  said.  30 

The  Witness:     Give  me  a  stick,  sir;  and  I  will 
point  to  the  very  spot ;  I  am  a  little  short. 

Mr.  McCarter:     We  want  you  to   designate   it 
so  as  it  will  go  on  the  record  ? 

The  Witness  :     I  think  it  is  about  in  there.     I 

think  Mr.  Joy  at  that  time,  used  to  work  up  here 

near  the  Hamburg  road. 

^  40 
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The  Court:  The  witness  pointed  to  a  place  a 
little  below  where  the  Nichols  shaft  is  marked 
on  the  map,  a  little  south. 

By  Mr.  McCarter : 

Q.  Mr.  George  was  mining  where? 

A.  Further  north,  up  near  the  Hamburg  road.  This  is 
the  Hamburg  road,  as  I  understand  it. 

The  Court :  Suppose  3'ou  reserve  it  Mr.  Mc- 
Cartei',  for  cross  examination. 

Mr.  McCarter:     With  pleasure. 

Q.  You  say  Mr  George  was  mining  on  the  vein  at  the 
same  time  you  were. 

A.  Yes,  sir. 

Q.  And  mining  north  of  where  you  were? 

A.   Yes,  sir, 
20       Q-  Who  did  you  mine  for  at  that  time? 

A.  Mr.  John  Gardner,  of  New  York  city. 

Q.   What  did  you  mine  ? 

A.  I  mined  franklinite  ore. 

Q.  How  much  did  you  take  out  at  that  time? 

A.  Well,  300  or  400  tons,  perhaps  500,  at  that  time  I 
got  a  little  bit  of  zinc,  which  I  stated  before  was  at  my 
second  opening,  this  was  the  iirst  one  where  I  got  it  at 
that  time. 

Q.   What  was  done  with  that  ? 
30       A.  I  laid  it  up  on  one  side. 

Q.   What  was  the  color  of  it? 

A.  Ked. 

Q.   How  did  yon  happen  to  lay  that  aside? 

A.  At  Mr.  George's  request? 

Q.  Wiiat  did  Mr.  George  say  to  you  ? 

Mr.  McCarter:     We  object  to  that. 

The  Court :     Certainly  not.     You  will  have  to 
iQ  prove  the  authority  first,  then. 
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Q.  In  consequence  of  wlmt  Mr.  George  paid,  what  did 
you  do  ? 

A.  I  iiad  tin-own  out  tlie  zinc  ore,  a  very  limited  quan- 
tity. 

Q.   How  niucii  of  it  was  tiieie  ? 

A.  Oil,  it  didn't  amount  to  anytiiing,  six,  eiglit  or  ten 
quarts. 

Q.  Did  you  ever  mine  any  otlier  time  on  that  vein  ? 

A.  Afterwards. 

Q.  Wlien  was  tiiat?  jq 

A.  Tiie  next  year;  tliis  was  early  in  tlie  spring  that  I 
was  there  this  time,  and  the  next  time  it  was  in  August. 

Q.  And  during  the  second  year  you  were  there,  where 
did  you  mine  then  ? 

A.  Further  south,  probahly  200  or  300  feet. 

By  tlie  Court : 

Q.  Two  or  three  iiundred  feet  furtiier  south  ? 

A.  On  tlie  vein. 

Q.  Than  were  yon  liad  worked  before  ?  20 

A.   Yes,  sir. 

Further  direct  : 

Q.  Was  tliere  any  opening  at  the  time  you  went  there  at 
tills  place  where  you  mined  the  second  time? 

A.  No,  sir. 

Q.  You  opened  it  first  ? 

A.  I  did. 

Q.  What  location  was  there  on  the  vein  near  that;  can   -,q 
yon  locate  it  on  the  vein? 

A.  On  this  map  ? 

Q.  No;  but  from  your  knowledge  of  the  vein  could  you 
locate  it  ? 

A.   Yes,  sir;  on  the  vein. 

Q.   When  have  you  been  there  lately? 

A.  I  was  there  last  month. 

Q.  And  before  that,  when  were  you  there? 

A.  Well,  a  year  ago  or  a  little  more,  perhaps  a  few  days 
more.  _^^y 


676 

Q.  Previous  to  the  otlier  trial  in  this  case? 

A.   Yes,  sir. 

Q.  Before  that,  when  had  you  been  there  ? 

A.  About  forty  years. 

Q.  You  had  not  been  there  for  some  time  ? 

A.  No,  sir. 

Q.  This  second  place  tliat  you  mined,  do  you  recollect 
what  you  saw  there  when  you  were  tliere  last  week, 
whether  it  was  near  any  of  the  present  workings  of  the 
IQ  company. 

A.  It  was  further  south,  considerably  further  south. 

Q.  Do  you  know  which  part  of  this  vein  is  now  being 
worked  by  the  defendant  in  this  case,  the  Lehigh  Zinc  & 
Iron  Company  ? 

A.  They  are  working;  I  think,  the  shaft  is  exactly  wliere 
I  sank  the  first  time  I  was  there  ;  that  is  as  near  as  I  can 
get. 

Q.  That  is  one  of  the  shafts  they  work  ? 

A.  I  picked  up  some  ore  when  I  was  there  the  otlier  day. 

20 

By  Mr.  Collins : 

Q.  The  first  one  that  you  worked  ? 
A.  Yes,  sir. 

Further  direct: 

Q.  And  where  you  were  the  first  time  is  where  one  of 
their  shafts  is  now  ? 

A.  Yes,  sir. 
3Q       Q.  That  is  the  defendant's  siiaft? 

A.  Yes,  sir. 

Q.  Is  there  any  work  going  on  north  of  where  they  are 
working  now,  on  this  vein  ? 

A.  I  did  not  see  any. 

Q.  The  mine  is  apparently  not  being  worked  nortli  of 
that  now  ? 

A.  No,  sir. 

Q.  And  where  you  worked  the  first  time  is  the  northern 
shaft  of  where  they  are  working  now,  is  it  not  ? 
40       A.  I  don't  understand  3'ou  exactly. 
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(■i.  Have  tliey  more  than  one  opening  wliere  tliey  are 
taking  out  ore  on  that  vein  now  ? 

A.   Now ;  no,  sir  ;  I  think  not. 

Q.  There  is  one  phice  where  tliey  are  taking  out  ore? 

A.  Yes,  sir. 

Q.  And  I  understand  that  you  locate  the  place  where 
you  were  first  working  as  near  that  place  where  they  are 
taking  out  ore  now? 

A.  Yes,  sir. 

Q.  And  the  place  where  you  worked  second  was  where  ?  iq 

A.  Further  south  on  the  vein  ;  two  or  three  liundred 
feet,  perhaps. 

Q.  Between  that  and  the  Double  Rock  ? 

A.  Yes,  sir. 

Q.  When  you  were  there  a  year  ago,  did  you  take  any 
samples? 

A.  I  did. 

Q.  (Handing  witness  samples).  Just  look  at  these 
samples;  do  you  recognize  tliose  ? 

A.  Yes,  sir.  20 

Q.  What  are  those  samples? 

A.  What  are  those  samples? 

Q.  Yes? 

A.   Franklinite. 

Q.  Now,  did  you  take  those  samples  yourself  i 

A.  I  did. 

Q.  Where  did  you  get  them  ? 

A.  I  got  them — there  are  some  more  of  them. 

By  the  Court :  ,,  , 

Q.  No ;  where  did  yon  get  them  ? 

A.  I  got  them  right  south  of  the  shaft  that  I  sank  first, 
and  also  where  I  went  the  second  time;  there  is  a  little 
difference  in  the  color. 

J'urt/ie?'  direct. : 

Q.  Do  you  know  which  of  these  is  which,  of  the  two; 
which  came  from  the  place  that  you  mined  first?  ±n 
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A.  This  one. 

Q.  That  is  the  one  marked  Scliotield,  No.  2  ;  where  did 
that  come  from  ? 

A.  From  tlie  place  I  worked  the  tirst  time. 

Q.  Or  the  second  tinieV 

A.  The  first  time. 

Q.  And  this  one  marked  Schofield  No.  1,  where  did 
that  come  from  ? 

A.  From  where  I   mined  the  second   time ;  there  is  a 
10  little  different  cast  in  the  ore,  a  little  different  color. 

Q.  Where  were  those  samples — where  did  you  get  them 
when  you  were  there  ? 

A.  I  got  them  from  a  pillar. 

Q.  You  took  them  from  the  mine — they  were  in  place, 
and  had  never  been  disturbed  ? 

A.  They  had  never  been  disturbed. 

Q.  Who  was  with  you  when  you  took  those  samples? 

A.  These? 

Q.  Yes  ;  do  you  recollect  ? 
20       A.  Yes  ;  you  were  there. 

By  the  Court : 

Q.  Who? 

A.  Mr.  Thompson,  wasn't  you  there  at  tiiat  time  ? 

Further  direct  : 

Q.  Well,  you  are  asked  to  tell  us,  as  well  as  you  can 
remember,  who  was  with  you  at  that  time? 

A.  There  was  three  or  four  of  us,  Mr.  Thompson,  Mr. 
Thompson,  Mr.  Collins,  and  I  think — I  forget  that  other 
counsel's  name. 

By  the  Court : 

Q.  Mr.  Parker? 

A.  Parker — he  was  there,  and  Mr.  Heckscher;  I  think 
that  is  about  all. 
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Further  direct : 

Q.   Did  you  ever  work  any  of  this  ore  ? 

A.  Yes. 

Q.  Wl.ere? 

A.  At  Col.  Stansbiirj's  forge  in  Milton. 

Q.  What  kind  of  a  forge  was  that? 

A.  An  ordinary  forge — a  charcoal  forge  with  open 
hearth. 

Q.   How  did  yoii  work  it  there  ?  iq 

A.  I  mixed  it  with  some  ore  from  tlie  Ogden  mine. 

Q.  In  what  percentage  were  those  niixtnres  made? 

A.  Ten  per  cent.,  twenty  per  cent.,  thirty  per  cent,  and 
forty  per  cent. 

Q.  You  mean  by  that — 

A.  I  mean  to  say  ten  pounds  of  this  ore  with  ninety 
pounds  of  magnetic  ore. 

Q.  Tiie  Ogden  ore  you  spoke  of? 

A.  Yes,  sir. 

Q.  And  then  when  you  had  twenty  percent.,  it  was  how?  oq 

A.  Eighty  per  cent,  of — 

Q.  Twenty  per  cent,  of  what  ? 

A.   Franklinite. 

Q.   And  eighty  per  cent,  of  what  ? 

A.  Magnetic. 

Q.  And  did  you  work  it  foui'  different  times;  you 
spoke  of  four  mixtures  ? 

A.  No ;  I  made  four  different  batches,  ten,  twenty, 
thirty  and  forty  per  cent.,  about  a  half  a  ton  of  each  kind. 

Q.  What  result  did  you  get  from  that  working?  oq 

A.  Well,  it  was  hammered  out  into  bars  and  shipped  to 
New  York. 

Q.  Did  yt)U  notice  anything  about — whether  there  was 
any  appearance  of  vapor  of  any  kind,  or  smoke  or  anything 
of  that  kind  ? 

A.  Yes,  sir. 

Q.  What  was  it ;  just  describe  it  to  the  jury  ? 

A.  Well,  at  ten  per  cent,  there  was  very  little ;  there 
was  a  vapoi  came  out  of  the  chimney,  and  as  we  increased 
the  franklinite   the  vapor   increased,  so   that  when   we  got  ^q 
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up  to  forty  per  cent,  you  could  perceive  it  very  easily. 

Q.  AVliat  was  this  product  that  you  shipped  to  New 
York  ? 

A.  It  was  made  up  into  carbonized  razors. 

Q.  No — what  was  it  that  you  shipped  to  New  York  ? 

A.  Steel. 

Q.  What  did  you  ship  to  New  York? 

A.  Some  called  it  iron,  and  some  called  it  steel. 

Q.  But  what  was  the  product  that  you  got  from  the  fur- 
1Q  nace,  was  it  in  pig,  or  what  shape  was  it  in  ? 

A.  No ;  it  was  hammered  out  into  bars  about  an  inch  or 
an  inch  and  a  quarter  square. 

Q.  What  was  made  of  that  product,  if  you  know  ? 

Mr.  McCarter:     Objected   to,  unless  it  can  be 
shown  that  the  witness  knows. 

The  Court :     Does  he  know  ? 

Q.  Do  yon  know  what  was  made  from  that  ? 
20       A.  I  do  know. 

Q.  Do  you  know  of  your  own  knowledge,  or  from  hear- 
say ? 

A.  No,  I  don't, 

Q.  You  don't  know  of  your  own  knowledge? 

A.  No,  I  didn't  see  it  made  up  into  cutlery. 

Q.  Did  you  get  any  of  the  product  * 

A.  I  got  a  razor. 

Q.  From  whom  ? 

A.  D.  H.  Curtis. 
30       Q.  Have  you  got  it  now  ? 

A.  No,  sir ;  I  lent  it  to  Col.  Curtis  ;  I  shaved  with  it 
about  twenty  years,  and  he  borrowed  it. 

Q.  When  you  were  mining  upon  Mine  Hill,  what  kind 
of  ore  was  it  that  you  were  mining  ? 

A.  Frauklinite. 

Q.  Do  you  mean  the  whole  vein  ? 

A.  Yes,  sir. 

Q.  What  was  the  ore  commonly  called  at  that  time  ? 


40 


Mr.  McCarter :     Objected  to. 
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Mr.  Thompson  :    Does  your  Honor  exclude  the 
question  ? 

Tlie  Court :     Yes. 

Mr.  Tlioiiipson  :     We  beg  an  exception,  if  your 
Honor  please. 

Q.  Were  yon  there  ever  before  you  worked  this  mine  ? 

A.  Yes, sir;  I  was  tiiere  in  1850. 

•  10 

Q.  Wiio  were  you  tliere  with  at  that  time  ? 

A.  Dr.  Jackson. 

Q.  What  was  Dr.  Jackson's  first  name? 

A.  F.  T.,  I  think. 

Q.  Charles  T.? 

A.  Yes,  sir;  C.  T. 

Q.  Do  you  know  what  liis  business  was? 

A.  Miiieralon;ist. 

Q.    And  where  he  came  from  ? 

A.  Yes,  sir. 

Q.  Where?  ^^ 

A.  Boston  ;  he  iiad  been  to  see  me  a  great  many  times 
up  at  Antrim,  when  1  was  in  the  lead  mine,  and  I  became 
well  acquainted  with  him. 

Q.  When  was  it  you  said  you  went  to  Mine  Hill  with 
him  ? 

A.  About  1850. 

Q.  Did  you  go  with  him  over  tlie  hill  at  tiiat  time? 

A.  Yes,  sir. 

A.  Did  you  hear  what  this  vein  was  commonly  called,  in 
1850?  "  '"^^ 

Mr.  McCarter :     Objected  to. 

A.  Yes;  franklinite. 

Mr.  Tliompson  :     Wait  a  moment ;  do  not  an- 
swer. 

The  Court :     It  seems  to  me  tiiat  there  is  a  dis- 
tinction   between    the    admission  of   evidence  of  ^9 
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processes  witliin  a  reasonable  time  of  the  period 
in  question  here,  1848;  the  acquisition  of  a  name 
seems  to  me  to  be  different.  1  thinlv  I  excluded 
this  before  and  I  do  not  see  any  reason  to  change 
my  views. 

The  Court :  If  the  question  is  as  to  wiiat  the 
vein  was  called  in  1850  I  will  admit  it.  Take  an 
exception. 

^^  Mr.  McCarter :     The  Court  admits  tiiat  ? 

The  Court :     Yes  ;  take  an  exception. 

Q.  (Question  read  as  follows:   "  Did  your  liear  what  tiiat 
vein  was  commonly  called  in  1850  "  ?) 
A.  Franklinite. 

Mr.  McCarter :     I  understood  that  was  within 
your  Honor's  ruling,  for  I  did  not  take  any  further 
20  exception. 

The  Court :     You  may  take  an  exception. 

Mr.  McCarter:  I  did  not  desire  to  unless  it  was 
necessary. 

The  Court :  You  may  take  whatever  exception 
you  desire  upon  it. 
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Cro8S-exami7iatimi  by  Mr.  T.  N.  McCarter  : 

Q.  Wliere  was  Jolm  Gardner  ? 

A.  He  lived  in  New  York,  or  he  had  an  office  in  New, 
York — lived  on  Staten  Island  ;  his  office  was  11,  I  think 
Broadway. 

Q.  Do  3-011  know  what  use  was  made  of  the  ore  that 
you  mined  for  him,  or  sent  to  liim  ? 

A.  Yes,  sir ;  most  of  it. 

Q.  What? 

A.   Mixing  with  magnetic  iron. 

Q.  In  what  process  or  nse  ? 

A.  It  was  pnt  in  a  fnrnaee. 

Q.  An  iron  furnace  ? 

A.   Yes,  sir. 

Q.  Where  was  that  iron  fnrnaee? 

A.  Well,  he  sent  some  to  Pittsburg,  some  to  Syracuse 
and  quite  a  good  deal  of  it  was  used  at  Hudson,  by  Mr. 
Isaacs. 

Q.  How  do  you  know  any  of  it  was  used  at  Hudson  ? 

A.  I  heard  Mr.  Gardner  and  Mr.  Isaacs  talk  it  over  in 
the  office  at  different  times. 

Q.  You  don't  know  of  your  own  knowledge? 

A.  No,  sir. 

Q.  Did  you  ever  see  the  ore  after  it  was  shipped  away? 

A.  I  don't  know  as  I  did. 

Q.  You  mined,  yon  said,  some  300  or  400  tons  ? 

A.  Yes,  sir. 

Q.  And  you  laid  aside  a  little  as  zinc  ore? 

A.  Yes,  sir. 

Q.  What  determined  you  in  \'our  selection,  as  to  whether 
it  was  zinc  ore  or  franklinite  ? 

A.  The  color. 

Q.  Well,  how  do  you  mean,  the  color? 

A.  Well,  I — the  franklinite  was  black  and  tiie  zinc  ore 
was  red. 

Q.  Yes,  but  the  red  ore  that  you  found,  all  the  ore  that 
was  not  black,  was  a  verv  small  quantity? 

A.  Very. 

Q.  Compared  with  the  amount  you  mined?  aq 
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A.  It  was  not;  in  some  places  it  would  occur  in  spots 
five  or  six  feet  square,  and  then  it  would  run  down  into  this 
blue  ore,  and  it  would  not  be — some  places  it  would  not  be 
a  quarter  of  an  inch  thick,  or  half  an  inch  thick  ;  I  did  not 
tind  any  that  I  know^  of  that  was  an  inch  thick. 

Q.  Little  streaks  ? 

A.  No;  some  would  spread  right  over,  as  if  you  spread 
a  sheet  of  paper  right  over,  and  then  you  would  come  to 
spots  where  there  would  not  be  any,  and  another  where 
^0  there  would,  and  some  places  it  extended  only  a  short  dis- 
tance ;  did  not  find  but  one  place  where  it  extended  from 
wall  to  wall. 

Q.  Yes,  and  where  you  found  that  red  ore  you  laid  it 
aside  and  shipped  the  black  ? 

A.  Yes,  sir. 

Q.  Why  did  you  suffer  John  George  to  direct  3'ou  about 
it? 

A.  Well,  he  told  me — 

Q.  No— well? 
20       A.  Well,  if  I  can  t  have  the  privilege  of  telling  yon  what 
he  told  me — 

Q.  Was  it  for  any  other  reason  than  what  he  told  you  ? 

A.  Ell  ? 

Q.  Did  you  have  any  other  reason  ? 

A.  I  didn't  from  zinc  ore,  for  one  reason,  because  there 
was  too  much  zinc  in  the  ore,  and  it  was  his  request  that  I 
should  pnt  that  aside,  because  he  said  that  it  belonged  to 
the  New  Jersey  Zinc  Company. 

Q.  Yes? 
30       A.  He  told  me — 

Q.  Well,  never  mind  now. 

A.  Well,  now  1  want  to  tell  you  all  about  it. 

Q.  Hold  on  now. 

A.  I  don't  want  you  to  get  mixed  up. 

The  Court :     You  need  not  tell  him   anything 
but  what  he  asks  you. 

The  Witness;     Well,  now  I  want  him  to  know 
^Q  something  more  than  he  knows. 
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Q.   You  were  not  working  for  John  George? 

A.  No,  sir. 

Q.  But  under  Jolm  Gardner? 

A.  Yes,  sir. 

Q.  Wliy  did  you  taice  instructions  from  John  George  ? 

A.  I  don't  know  wliy  1  did  ;  1  could  not  tell  you  why. 

Q.  At  all  events,  you  did  yield  to  his  directions  about  it, 
did  you  not? 

A.  I  did  not  want  to  interfere  witli  him  ;  he  iiad  been 
generous —  10 

The  Court :     Just  answer  tlie  questions. 

Q.   You  did  yield  to  his  directions  about  it  ? 
A.   Yes,  sir. 

Q.  And  mined  it  under  his  selection,  or  according  to  his 
selection  ? 

A.   I  don't  know  that  I  did. 


The  Court :     lie  snid  he  selected  it  himself. 

Q.  Didn't  you  have  instructions  from  Gardner  to  let 
Mr.   George  direct  j'ou  about  the  mining? 

A.  No,  sir. 

Q.  Yon  had  no  instructions  from  Gardner?  Uo  vou 
mean  to  say  you  went  there  and  mined  for  Gardner  < 

A.  Yes,  sir. 

Q.  And  allowed  your  mining  to  ije  directed  by  somebody 
else? 

A.  I  mean  to  say  that  Mr.  Gardner  gave  me  no  instruc- 
tions; he  sent  me  there  to  get  out  this  franklinite  ore;  he 
didn't  want  any  of  the  zinc  ore  because  lie  said  he  wanted 
me  to  change  from  one  place  to  another,  where  I  would  o-et 
the  least  zinc,  because  the  ore  that  he  had  was  too  much, 
an<l  when  Mr.  George  requested  me,  I  thouglit  it  was  a 
part  of  something  tliat  was  a  gentlemanly  act  for  me  to  do 
as  he  requested  ;  I  didn't  care  anything  about  it. 

Q.  Yes,  you  wanted  to  conduct  your  operations  in  a  gen- 
tlemaidy  manner  ? 

A.  Idi.l. 
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Q  Now  yon  produce  here  two  samples  ? 

A.  Yes,  sir. 

Q.  And  these  specimens  were  got  a  year  ago,    I    under- 
stand you  to  say  ? 

A.  Yes,  sir. 

Q.  And  that  was  liow  long  after  you  did  the  mining? 

A.  Oil,    I   should  think   likely  thirty-five,  thirty-eight, 
perhaps  forty  years. 

Q  Wiio  selected  these  specimens  ? 
]Q       A  I  did  myself. 

Q.  They  liad  not  been  mined,  I  understand  yon? 

A.  No,  sir;  they  were  in  place,  never  been  disturbed. 

Q.  Wiio  loosened  them  ? 

A.  I  took  a  hannner,  myself. 

Q.  And  you  broke  off  both  these  specimens  ? 

A.  Yes,  sir. 

Q.  By  whose  direction  did  you  do  it  ? 

A.  Well,  now,  I  could  not  tell  you. 

Q.   Why  can't  you  tell  me  ? 
20       A.  Because  I  forget. 

Q.  Yes,  good  reason. 

A.  I  don't  recollect  things  now  as  well  as  I  used  to  forty 
or  fifty  years  ago. 

Q.  You  can't  recollect  who  directed  you  or  guided  yon 
in  the  selection  of  these  specimens  a  year  ago  ? 

A.  I  think  nobody  directed  me. 

Q.   You  acted  then  on  your  own  knowledge? 

A.  Yes,  sir. 

Q.   Now,  do  yon  mean  to  say  that  at  this  time,  after  forty 
30  years,  you   can    go   to  that  mine,  and  pick  out  of  the  mine 
specimens  of  the  same  ore  you  mined  ? 
A.  Yes,  sir. 

Q.   Yonr  memory  is  good  eiiougli  for  tiiat? 
A.  Yes,  sir. 
Q.  Bat  not  good  enough   to  tell  me  who  directed  you  a 

year  ago? 

A.  Well,  there  was  two  or  three  there. 

The  Court:     Speak  out. 
40 
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Tlie  Witness  :  I  can  I'ecolleet  tilings  tliat  liap- 
pened  forty  years  a^o,  better  tlian  I  can  twoyeai's 
ago. 

Q.  That  happened  forty  years  ago,  and  this  yon  selected 
a  year  ago  ? 

A.   Yes,  sir. 

Q.  What  had  you  to  guide  you  as  to  the  similaritj'  ®f 
these  specimens,  to  those  that  you  mined  forty  years  be- 
fore ? 

A.  Well,  it  was  the  different  characters  in  the  ore  ? 

Q.  You  selected  this  because  it  was  black? 

A.  les,  sir. 

Q.  And  the  ore  you  mined  was  black  ? 

A.  Yes,  sir. 

Q.  And  then  yon  examined  in  the  place  where  you  had 
mined,  and  you  found  these  black  pieces  and  selected  these  ? 

A.  I  don't  know  as  I  had  any  particular  reference  to 
black  pieces,  or  any  other  pieces;  I  selected  that  that  was 
the  most  pei'inanent ;  that  had  never  been  disturbed. 

Q.  Well,  then  yon  did  not  mine  it  forty  years  ago,  these 
pieces  ? 

A.   No,  sir;   I  don't  think  1  did. 

Q.  And  what  guided  yon  in  the  selection  ? 

A.  Well,  I  wanted  to  get  just  as  fair  samples  of  ore  as  I 
could  get. 

Q.  AVhat  ore? 

A.  Franklinite. 

Q.  What  franklinite? 

A.  Franklinite  on  Mine  Hill. 

Q.  Yes,  you  selected  these,  not  because  it  was  the  ore 
you  mined,  but  because  it  was  franklinite  from  Mine  Hill? 

A.  I  didn't  mine  that  ore  forty  years  ago  ;  I  just  told 
you  that  I  got  it  out  myself.  I  didn't  mine  it  forty  years 
ago ;  if  I  had  I  would  not  have  got  it  a  year  ago. 

Q.  I  undei'stand  ;  you  selected  this  as  franklinite  ore  of 
Mine  Hill? 

A.  I  did. 

Q.  You  did  not  select  it  because  it  is  a  sample  of  what 
3'ou  mined  forty  yeiirs  ago  ?  .^y 
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A.  It  is  the  same  thing. 

Q.  Well,  it  looks  like  it? 

A.  Yes,  sir. 

Q.  Do  you  know  wiiether  it  is  the  same  composition  ? 

A.  No. 

Q.  Simply  it  resembles  it  in  appearance? 

A.  Yes,  sir. 

Q.  And  that  resemblance  is  due  to  its  black  color,  is  it 
not? 
10       -A..  Well,  no;  no,  there  is  a  difference  in   the  grain  of 
those  ores — there  is  a  difference  between  the  grain  of  those 
two  ores. 

Q.  They  are  both  black,  ain't  they? 

A.  No,  they  ain't. 

Q.  Well,  what  difference  is  there  in  the  grain  ? 

A.  Why,  one  is  a  coarse  grained  ore,  and  this  is  a  very 
fine  grain. 

Q.  Whicli  of  this  kind  did  you  mine? 

A.  I  mined  both  kinds. 
20       Q-  Both  the  coarse  grain  and  the  fine  grain  ? 

A.  Yes,  sir. 

Q.  Now,  in   making  your  separation,  you  were   guided 
by  the  ore  tiiat  was  red  ? 

A.  In  saving  the  zinc,  you  mean  ? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  (Showing  witness  a  sample.)     Look  at  tliat ;  would 
you  have  mined  such  ore  as  that  ? 

A.  Would  I  iiave  mined  it  ? 
30       Q.   Yes  ;  sent  it  away  ? 

A.  No,  I  don't  thiidi  I  would. 

Q.  Why? 

A.  Eh? 

Q.  Wliy? 

A.  1  don't  know ;  I  can't  tell.     I  will  tell  yon  in  a  mo- 
ment. 

The  Court :    A  little  louder. 
.Q  The  Witness:    Well,  my  lungs  are  weak.  Well, 
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I  don't  know  that  tliere  would  be  an}-  objection 
to  that  ore  on  account  of  the  zinc  into  it. 

Q.  Wliy? 

A.  Eii^ 

Q.  AVhen  tliere  was  no  zinc  in  it — 

A.  It  would  not  be  franklinite  if  there  was  no  zinc 
into  it,  as  I  always  supposed. 

Q.  The  sample  I  show  you — 

A.  If  there  was  no  zinc  into  it.     I  found  some  back  of  -,(^ 
Madock  there,  that  was  just  the  exact  sample  of  that,  up  in 
Canada — 

Q.   Hold  on,  now  !  put  on  the  brakes  ! 

A.  Well,  put  on  the  brakes. 

Mr.  McCarter  :     This  sample  was  Exhibit  Sam- 
ple 1,  A.  B.  C.  S. 

Q.  Now,  I  did  not  understand  whether  you  would  have 
mined  that  ore —  an 

A.  1  don't  know  but  I  would. 

Q.  I  want  to  know — I  want  you  to  give  us  your  opinion 
whether  you  would  have  mined  that  ore  and  sent  it  away 
as  franklinite,  or  rejected  it  as  zinc? 

A.  I  should  not  have  rejected  it  as  zinc. 

Q.  No  ;  it  is  red  ? 

A.  I  don't  think  there  is  much  zinc  into  that; 

Q.  Is  not  it  red  ? 

A.  Yes. 

Q.  Then  why  would  not  you  reject  it  as  zinc?  ,>,^ 

A.  It  was  a  different  color. 

Q.  Different  color  ? 

A.  Altogether  different;  just  as  much  difference  as  a 
black  cat  would  be  from  a  white  one  ;  it  ain't  the  same 
thing  at  all. 

Q.  Now,  be  good  enough,  Mr.  Scholield,  to  show  me 
where  you  made  your  first  opening,  by  pointing  on  that 
map  ? 

A.  1  think  it  was  here — (indicating). 

Q.   At  the  Nicholas  shaft?  ^y 
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A.  I  tliiitk  so. 

Q.  And  that  is  where  tliey  are  now  mining  ? 

A.  I  think  it  is  ;  1  won't  be  positive. 

Q.  I  want  to  know  ? 

A.  I  think  that  is  the  place. 

Q.  You  said  so  before;  I  want  to  know? 

A.  And  then  1  opened  fartliei- down,  periiaps  somewhere 
down  here,  may  be  further  down  there — (indicating) ;  I  was 
not  sucli  a  very  great  distance  from  Greer's  opening  ;    may 
]Q  have  been  in  iiere — (indicating). 

Q.  Was  Greer's  opening  there,  ati  existing  opening  when 
you  went  there? 

A.  1  forget. 

Q.  Don't  remember?     Was  not  an  opening  made  by  Mr. 
Greer,  mining  for  Gardner  ? 

A.  1  don't  know  tliat. 

Q.  Did  not  Greer  mine  for  Gardner  ? 

A.  I  don't  know  that,  sir. 

Q.  Didn't  while  you  were  there  ? 
20       A.  Didn't  while    I    was   there;  I    done    tlie  mining  for 
Gardner  wiiile  I  was  there. 

Q.  Then,  in  the  year  wliich    you    mined,  tlie  great  mass 
of  it  was  black,  and  yon  thought  it  was  franklinite  ? 

A.  Well,  I  — 

Q.  Hold  on,  now.     Well,  answei' the  question? 

A.  Of  course,  I  thought  it  was   black — I  thought  it  was 
franklinite. 

Q.   And  the  red  which  you    saw  there  was   in  little    thin 
layers,  like  a  sheet  of  paper  laid  over  the  oi'e  ? 
30        A.   Yes,  sir. 

Q.   Was  there  any  continuous,  regular  vein  of  it  ? 

A.  No,' sir. 

Q.  It  was  scattered  through  this  black  ore? 

A.  It  was  scattered  over  the  face  of  the  black  ore. 

Q.   How  do  you  mean,  over  the  face  ? 

A.  I  mean,  like   this  would    be   the  body  of  the  vein — 

(illustrating).     Just  take  and  lay  that  paper  right  on  there, 

like  that ;  some  places  it  was  half  an  inch,  some    places  it 

would  not  be  a  quarter  of  an  inch ;  3'ou  could   see  the  oi'e 

40  beneath  it. 
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Q.  Tlie  bliick  ore  beiieatli  it  f 

A.  Yes,  sir. 

Q.  And  tiiat  is  tlie  way  the  oi-e  tliat — tiie  red  ore  occurred 
ill  tlie  year  you  were  iiiiiiiiig  ? 

A.  Tliat  is  the  way,  on  the  surface  ;  tliat  is,  after  the  dirt 
was  taken  off  tliat  would  occur  in  spots. 

Q.  Wiieii  you  went  down,  got  below  the  sui'face,  did 
these  sprinkles  or  sheets  of  red  oxide  continue  ? 

A.  No,  sir, 

Q.  Only  on  the  surface  ?  jO 

A.  On  the  surface,  and  directly  under  these  sheets  would 
come  this  blue  ore,  and  that  blue  ore  would  hold  on  from 
six  to  eighteen,  perhnps  twenty  inches,-'  then  it  would  be 
franklin  ite. 

Q.  What  is  the  IjIuc  ore  ? 

A.  I  suppose  that  is  frauklinite,  too,  but  did  not  contain 
quite  as  much  zinc,  or  was  supposed  not  to  contain  quite 
as  much  zinc;  it  is  the  best  of  the  franklinite,  and  that  was 
the  ore  they  wanted,  that  Isaacs  told  me  that  he  wanted. 

Q.  Your  oi)ject  was  to  get  the  ore  as    free    from    zinc  as   20 
possible? 

A.   Yes,  sir. 

Q.  And  those  were  your  instructions? 

A.  Yes,  sir. 

Q.  And  you  obeyed  those  instructions  i 

A.  Oertainly,  I  did. 

Q.  Now,  yon  have  shown  us  where  you  made  your  first 
opening.  Please  show  us  on  the  vein  wiiere  you  made 
your  second  opening? 

A.  Well,  I  think  it  was  somewhere  in  here — (indicating).   30 

(i.  '•  Soinevviiere  in  here,"  is  very  iniletinite. 

A.   Well,  in  there — (indicating). 

Q.  Well,  locate  it  by  its  distance  below  the  Ding  Dono- 
shaft? 

A.   I  can't,  for  1  have  never  measured  the  distance. 

Q.  No.  Give  us  your  best  idea  whether  it  was  ten, 
twenty,  thirty  or  fifty  feet  ? 

A.  I  suppose  it  was  two  hundred  or  three  hundred  feet 
ah)ng  there  ;  I  never  measured  it. 

Q.  That  is  the  best  estimate  you  can  give  ?  40 
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A.  Yes,  sir.  I  never  measured  a  distance  but  at  one 
time  in  my  life  ;  that  was  a  distance  between  some  parties, 
some  eiglit  or  ten  miles — 

Q.  I  don't  care  about  that.     Now — 

A.  Well,  what  do  you  want  to  ask  me  so  many  of  these 
foolish  questions  for  ? 

Q.  Well,  perhaps,  because  I  am  a  fool ;  1  don't  know. 

A.  I  would  not  wonder. 

Q.  I  am  beginning  to  think  I  am. 
10        A.  So  do  I,  you  have  got  so  many  things  here  I    don't 
know  anything  about. 

The  Court :     Wait  utitil   you   are   asked    ques- 
tions. 

Q.  Now,  you  have  got  specimen  No.  2  from  your  first 
opening,  and  specimen  No.  1  from  the  second  opening? 

A.  Yes,  sir. 

Q.   You  tell  us  in  your  work  in  the  Stanbury  forge — 

A.  Yes,  sir. 

"Q.  As  you  increased  the  quality  of  this  friuiklinte  ore — 

A.  Yes,  sir. 

Q.  The  volume  of  paper  that  you  saw  increased  ? 

A.  Yes,  sir. 

Q.  To  what  did  you  attribute  that  vapor  ? 

A.  To  the  greater  percentage  of  the  franklinite  ore. 

Q.  Yes,  and  would  the  ingredients — 

A.  I  don't  understand  you. 

Q.  Sir? 

A.  I  don't  understand  you. 

Q.  I  don't  suppose  you  do,  until   you  hear  the    question. 

A.  No,  but  you  started  that  with  sometliing;  I  want  to 
know  the  beginning. 

Q.  To  wliat  ingredients  in  the  franklinite  ore  did  you 
attribute  the  presence  of  that  vapor  ? 

A.  To  the  zinc. 

Q.  To  the  zino  ? 

A.  Yes,  sir. 

Q.  What  made  you  have  that  idea  ? 
AQ       A.   Well,  I  knew  very  well  that    there    was  zinc    in  the 
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fraiikliiiite.  1  knew  very  well  it  would  not  be  called 
franklinite  if  there  was  no  zinc  in  it. 

Q.  Yon  knew  tliat  zinc  therefore  was  a  necessary  con- 
stituent of  franklinite  ? 

A.   Yes,  sir. 

Q.   You  said  you  had  a  razor  ? 

A.  Yes,  sir. 

Q.  That  you  shaved  with,  how  long? 

A.   Twenty  years. 

Q.  And  then  what  did  you  do  with  it  ?  -i q 

A.  I  lent  it  to  Col.  Curtis. 

Q.   How  did  you  come  to  loan  it  to  him  ? 

A.  He  requested  to  borrow  it  of  me. 

Q.  Did  he  retui'n  it "( 

A.  No.     Did  he  ever  return  any  tiling? 

Q.   How  did  you  become  acquainted  with  Col  Curtis? 

A.  Well,  I  don't  know  how  ;  1  could  not  tell  3'ou,  it  is  so 
long  ago  I  could  not  tell  you  how  I  did  become  acquainted 
with  him. 

Q.  Were  you  connected  with  him  in  any  way?  qq 

A.  Not  him. 

Q.   Daniel  H.  Curtis  ? 

A.  Yes,  sir. 

Q.  How? 

A.  He  married  my  sister,  and  Col.  Curtis'  children  used 
to  come  up  to  my  father's  when  1  was  quite  young  and 
stay  there  all  summer  long,  and  the  Major  used  to  be 
there. 

Q.  Show  us  on  tliat  map  where  John  George  was  mining 
when  you  were  mining  there?  ,,q 

A.   Will  I  show  you  where  it  was? 

Q.  H'yon  can,  please? 

A.  It  was  just  this  side  of  the  Hamburg  road. 

Q.  ,1  ust  below  ? 

A.  Yes,  sir. 

Mr.  Griggs;     The  witness  points  to   the  New- 
come  shaft. 

Q.  At  the  place  marked  Newconie  shaft.  Look  on  that 
map  and   see  ?  ^y 
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A.  I  should  think  it  was. 

Q.  What  kind  of  ore  was  he  raining? 

A.  I  never  went  there  to  liis  place  to  see,  and  never 
heard  anyone  say  ;  probably  you  know  more  about  that 
than  I  do. 

The  Conrt :     Jnst  answer  the  question. 
The  Witness :     Well,  I  don't  know. 

10  The  Court :     Then  stop,  when   yon    have    an- 

swered. 

Q.  Now,  you  said  that  that  vein  was  conimonly  called 
franklinite? 

A.  Yes,  sir. 

Q.  How  do  you  know  that  ? 

A.  Always  heard  it  called  that,  never  heard  no  other 
name  for  it,  and  it  was  called  franklinite  in  1853  and  '54  ; 
I  was  there,  all  over  that  property,  probably  a  thousand 
„     times. 

Q.  With  whom  ? 

A.  1  was  there  the  time  the  New  Jersey  Franklinite 
CompaTiy  built  their  works  there. 

Q.  And  that  is  wiien  you  heard  it  called  fraidilinite? 

A.  Always  heard  it  called  franklinite  from  the  time  I 
first  saw  it  in  1850,  with  Dr.  Jackson  ;  it  was  always  called 
franklinite. 

Q.  Now,  you  were  there  in  1853  when  the  Franklinite 
Con)pany  were  building  their  works.  What  works  do  you 
o,\    I'efer  to  i 

A..  Well,  they  built  a  furnace. 

Q.  Where  ? 

A.  Itio-ht  here,  below  this  opening  here;  there  was  a 
brook,  goes  across  here  somewhere. 

Q.  In  the  immediate  neighborhood  of  the  hill  i 

A.  Yes,  sir,  right  close  by  ;  I  could  not  tell  you  how 
many  feet,  probably  200  from  this  (indicating),  well,  may- 
be 400  from  that. 

Q.  How  long  were  you  there  while  they  were  building 
^y  that  furnace  ? 
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A.  Eiglit,  nine  or  ten  months, 

Q.   What  were  you  doing? 

A.  I  was  general  bottle  washer  for  them  all. 

Q.   For  whom  ? 

A.  A.   C.    Farrington  and  Prof.  Howell,  Prof.  Kimball. 

Q.  Prof.  Howell '. 

A.   Yes,  sir  ;   he  is  sitting  there  (indicating). 

Q.  Ptobert  H.  Howell? 

A.  Yes,  sir. 

Q.   Prof.  Kimball,  who  is  that  ?  j^ 

A.  Well,  he  is  here — English  Kimball,  we  called  him  • 
and  A.  C.  Farrington. 

Q.  Now,  these  persons,  Prof.  Howell,  Robert  H.,  and 
English  Kimhall  and  A.  C.  Farrington  were  all  concerned 
in  these  works,  the  franklinite  works,  were  tlie\'  not  ? 

A.  Can  I  take  five  woi'ds  to  answer  that  question  ? 

The  Court :     Answer  the  que.'stion,  please. 
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A.  Well,  think  that  they  were  as  much  concerned  in  the 
springs  up  at  Greer's,  as  they  were  at  the  furnace. 

Q.  In  what  ? 

A.  Mineral  springs  at  Greer's.  Greer  kept  a  liotel,  you 
know. 

Q.  Oh,  1  wish  you  would  answer  the  questions? 

A.  Well,  now,  everything  was  managed  in  very  loose 
hands;  they  spent  about  $240,000,  and  never  made  a 
pound  of  paint  or  a  pound  of  iron,  and  I  lost  heavily  by  it. 

Q.   In  the  franklinite  experiment? 

A.  Yes,  sir. 

Q.   Now,  the  furnace  they  built  was  in  1S53  ? 

A.  Yes,  sir. 

Q.  And  you  were  there  during  that  time? 

A.   Yes,  sir. 

Q.  And  you  said  yon  were  chief  bottle  washer;  what  do 
you  mean  by  that  ? 

A.  Well,  if  anybody  wanted  anything,  off  fifteen  or 
twenty  miles,  I  was  always  sent. 

Q.  What  did  Howell  have  to  do? 

A.  He  was  in  the  store,  I  believe.  ^q 
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Q.   Of  tlie  franklinite  company  ? 

^..  Yes,  sir. 

Q.  And  Kimball,  what  did  he  have  to  do  with  it? 

A.  Well,  he  didn't  have  much  of  anything  to  do;  lie 
was  standing  around. 

Q.  "Who  do  yon  remember  calling  this  vein  a  franklin- 
ite vein  in  1850? 

A.  On  the  ground,  do  you  mean  ?  I  heard  it  called   by 

many  different  parties  in  New  York,  and  I  came  out  there 

■^Q  with  Prof.  Jackson,  and  he  called  it  franklinite,  showed 

me  the  spot  the  first  time  I  ever  saw  it,  and  I  recall  Alger, 

of  Boston,  and  Robeson — oil,  tsventy-five  of  them. 

Q.  Where  did  you  see  them  ? 

A.  In  Curtis'  office  in  New  York. 

Q.  Cnrtis'  office? 

A.  Yes,  sir. 

Q.  And  there  is  where  you  heard  it  called   franklinite? 

A.  I  heard  it  called  franklinite  up  there,  and  I  heard  it 
called  franklinite  here. 
20       Q.  Now,  in  1850,  who  besides  Jackson  do  you  say  called 
it  franklinite,  on  the  grounds  ? 

A.  On  the  grounds? 
'     Q.  Yes? 

A.  Nobody. 

Q.  Well,  in  whose  employ  was  Jackson  at  that  time? 

A.  I  don't  know. 

Q.  That  is  all. 
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Re-direct  by  Mr.  Thompson  : 

Q.  When  did  Daniel  H.  Curtis  die? 
A.  I  could  not  say  what  year  it  was. 
Q.  Many  years  ago  ? 
A.  Yes. 

Mr.  Thompson :  We  offer  these  specimens, 
Scliofield  1  and  2,  and  will  have  them  marked  as 
of  to-day. 
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Re-cross  : 

Q.  Are  jou  sure  Daniel  H.  Curtis  is  dead? 

A.    Well,  I  rather  think  he  is. 

Q.  Well,  I  want  to  know  what  you  know  about  it? 

A.  Well,  1  helped  put  him  under  ground. 

Q.  Oh. 

Further  re-direct : 

Q.  Do  j'ou  recollect  about  how  inan\'  years  ago  ? 

A.  I  conid  not  tell  you  ;  I  should  think  probably  twenty 
years;  I  don't  know  that  it  was  as  long  as  that;  I  could 
not  tell  you. 

Q.  Very  well? 

A.  If  I  could  go  to  work  and  put  in  an  hour's  time, 
I  could  tell  you  very  close  by  certain  circumstances  that 
has  happened  since. 

Mr.  Collins:  Well,  think  it  out,  we  will  ask 
yon. 

Mr.  Collins  then  read  the  deposition  of 
GEORGE  J.  BRUSH,  examined  de  bene  esse  on 
commission. 

1.  "Please  state  your  age,  residence  and  profession. 
To  the  firet  interrogatory,  witness  says  :  "  Sixty-three  ;  resi- 
dence. New  Haven,  Connecticut;  Instructor  in  Mineralocv 
and  Metallurgy,  and  since  1872,  executive  officer  and  di- 
rector of  the  Sheffield  Scientific  School  of  tlie  Yale  Uni- 
versity. 

2.  How  long  have  you  been  Professor  of  Metallui-gvand 
where."  To  the  second  interrosatory  lie  said,  "  I  was  ap- 
pointed Professor  of  Metallurgy  in  Yale  College   in    1855. 

3.  Have  you  ever  visited  the  mineral  deposits  in  the 
County  of  Sussex,  State  of  New  Jersey,  located,  respec- 
tively at  Mine  Hill  and  at  Sterling  Hill,  so  called?  If  so, 
when  did  you  first  visit  these  localities  and  with  wliat  ob- 
ject." To  the  third  interrogatory  he  says:  I  have  fre- 
quently visited  these  mineral  deposits.     The  first    time    in 
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the  spi'ing-  of  1850,  for  tlie  purpose  of  collecting  specimens 
of  the  interesting  minerals  occurring  there  ? 

i.  Upon  the  occasion  of  this  your  first  visit,  do  j'ou 
recollect  whether  any  mining  was  then  being  done  at  Mine 
Hill,  if  so,  please  state  what  was  the  fact  in  that  regard." 
To  the  fourth  interrogatoiy  he  says;  "  I  have  no  recollec- 
tion of  there  being  any  active  mining  operations  on  the 
franklinite  vein  on  Mine  Hill,  in  1850.  There  was,  I 
think,  mining  being  done  on  the  so-called  magnatite  vein 
■iQ  at  that  time,  on  Mine  Hill. 

5.  "  Was  any  mining  then  being  done  for  any  zinc 
mineral  or  minerals  at  Sterling  Hill  ?  If  so,  please  state 
for  what." 

Mr.  McCarter  :     Olijected  to. 

Mr.  Collins:     I  think,  if  your    Honor   please, 
that  it  is  permissible  in  view  of  what   has   already 
been  testified  to  by  Professor    Blake,    who    hasn't 
quite  finished,  but  there  is  enough    in    already    to 
20  justify  it,  and  besides  these    interrogatories    were 

submitted  to  the  Court  and  approved  before  they 
,  were  sent  out,  and  de  bene  esse  testimony  is  taken 

always  in  view  of  the  entire  scope  of  the  case, 
with  wliich  your  Honor  is  familiar,  we  have  been 
over  it. 

Mr.  McCarter  :     This  is  a  matter  of  fact  which 
is  entirely  irrelevant  and  immaterial   to    anything 
in  this  case,  whether  mining  was  done  at  Sterling 
30  Hill  in  1850,  or  not. 

The  Court:  If  the  mining  exposed  a  vein 
there  and  you  undertake  to  prove  that  in  the 
opinion  of  scientific  men  there  was  a  connection 
with  the  vein,  I  think  it  is  one  of  the  circum- 
stances— what  time  is  this? 

Mr.  McCarter :     1850. 

The  Court :     Well,  Mr.  Collins,   you    must   go 
^^y  back  to  1848. 


10 


699 

^Iv.  Collins:  Pardon  me,  the  opinion  mnst  go 
l)iici<  to  1848. 

Tiie  Court:     Knt  the  mining. 

Mr.  Collins :  The  vein  was  there,  the  testi- 
mony will  show  it. 

The  Court:  If  counsel  will  permit  me  to  say 
what  I  was  going  to  say — it  see!ns  to  me  admissi- 
ble to  show  that  that  vein  was  exposed  so  that  a 
person  in  that  neighborhood  dealing  with  that 
kind  of  property,  and  about  to  buy  that  kind  of 
property,  could  see  that  vein,  and  if  the  mining 
that  he  speaks  of  indicated  that  it  had  been  ex- 
posed in  1848  ;  I  think  it  wouUl  be  admissible. 

Mr.  McCarter:  That  isn't  the  question.  "Was 
any  mining  then  being  done,"  1850? 

By  the  Court :     Then  being  done  ?  20 

Mr.  McCarter :     Yes. 

The  Court :  It  may  appear  how  far  it  had 
progressed — as  to  whether  it  miglit  not  have  been 
begun  in  1848;  what  is  the  purpose  of  the  ex- 
amination in  that  direction,  Mr.  Collins,  further 
and  other  than  what  I  have  taken  for  granted. 


30 


Mr.  Collins:  That  I  thought  was  sufficient  to 
admit  it,  but  we  think  we  have  a  right  to  show  what 
the  New  Jersey  Company  were  doing,  and  what 
ores  tiiey  were  using.  You  see  we  shall  show 
that  there  is  a  vein  of  red  zinc  ore  at  Sterling 
Hill  immediately  adjoininji:  a  vein  of  franklinite 
ore,  both  owned  by  the  New  Jersey  Zinc  Com- 
pany, and  that  the  New  Jersey  Zinc  Company 
mined  only  red  zinc  ore  and  used  only  that,  left 
the  franklinite  there.  And  I  think  we  have  a 
right  to  show,  on  the  opening  of  ^Ir.  Parker,  your    j.^ 
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Honor  lias  tlie  opening  before  yon — we  can  only 
progress  witli  tlie  evidence  only  one  step  at  a 
time — your  Honor  knows  what  we  opened,  and 
that  is  wliat  we  intend  to  prove,  and  if  proper  to 
prove  it  the  order  is  immaterial. 

Mr.  McCarter:     The  question  is  a  double   one. 

The  last  part  I  did  not  understand,  "  If  so,  please 

state  for  what."     I  don't  know  as  this    witness    is 

IQ  competent  to  state  for  what ;  nothing   said    about 

any  vein. 

Mr.  Collins  :  Was  any  mining  then  being  done 
for  any  zinc  mineral  or  minerals  at  Sterling  Hill  '( 
If  so,  please  state  for  what." 

The  Court :     I  don't  think  it    is   admissible   in 
the  line  of  the  last  suggestion  you  have  :nade,  but 
perhaps  it  may  be  connected  by    what    Professor 
,oQ  Blake  has  said  ;   unfortunately,  he  has   not   been 

cross  examined  yet,  and  we  doii't  know  the  whole 
stretch  of  his  evidence,  but  as  it  stands  I  will 
have  to  admit  it. 

Exception  taken. 

To  the  tifth  interrogatory  he  says  : 

"  The  so-called  red  zinc  vein  was  being  mined  at  that 
time  for  zinc." 

6.  "  Were  the  anhydrous  silicates  of  zinc  called  vville- 
mite  and  troostite,  then  deetned  worth  mining  for  zinc  at 
either  Mine  Hill  or  Sterling  Hill?  Was  any  mining  then 
being  done  for  these  minerals?" 

Mr.  McCarter  :     That  is  objected  to. 

The  Court;     What  year  was  that  ? 

Mr.  Collins:     1850. 

.„  Mr.  Griggs:     Counsel  stated  a  moment  ago  that 
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tlie  opinion  ninst  relate  to  1848  ;  that  is  wliat  we 
say. 

Mr.  Collins :     No. 

Mr.  Griggs:  That  is  what  we  sa}",  and  what 
our  question  related  to,  and  that  is  what  we  pro- 
pose to  confine  the  question  to,  if  it  is  right. 

Mr.  Collins  :  Counsel  misapprehends  this.  The 
opinion  and  prevailing  time  of  the  dates  of  the  10 
deeds,  would  be,  of  course,  the  main  thing  to 
interpret  the  deeds  of  what  was  the  intention  of 
the  party  and  the  state  of  tlie  art  at  that  time. 
But  counsel  seems  to  fail  t<)  see  that  even  ten  or 
fifteen  years  later  that  the  date  of  the  deeds  tiiat 
it  wasn't  yet  ever  mined  for  zinc,  and  could  not 
be  consequently  in  18+8.  It  is  a  very  diffei'ent 
thing  to  take  time  to  elaborate  and  show  that  a 
thing  even  earlier  than  a  date  in  question  was  not 
valuable  foi'  zinc,  and  tliat  a  date  later  it  was,  be-  20 
cause  if  at  a  date  later  it  was  valuable  why  it 
wouldn't  follow  at  all  that  it  was  at  the  earlier 
date,  but  if  at  the  later  date  it  wasn't,  that  clinches 
it.  When  we  prove  that  it  wasn't  in  184:8.  we 
prove  in  the  most  positive  way  what  it  was  in  1851. 

Mr.  Griggs :  The  question  relates  to  an 
opinion  now  existing  at  a  particular  time. 
Counsel  seems  to  assume  that  this  is  like  an  art — 
I  don't  understand  that  an  opinion  is  like  a  3q 
person  dead,  always  dead,  or  alive,  always  alive, 
and  they  might  have  deemed  fit  for  miniiigin  1818, 
which  they  did  not  deem  fit  foi-  mining  in  1850, 
and  vice  versa.  Counsel  has  stated  in  this  case  that 
there  might  have  been  uii  opinion  that  it  wasn't 
fit  then,  and  that  opinion  might  change  after,  so 
it  might  have  changed  from  one  to  the  other, 
and  it  isn't  necessary  whether  it  was  fit  for 
mining  then,  but  would  a  person  suj)posed  to  o-o 
in  business,  viewing  ail   the   knowledge  he   could    40 
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get,  reasonably  think  that  he  niiglit  make  the 
experiment  there  and  buy  the  zinc  for  that  pur- 
pose ;  that  is  tlie  proper  test  of  it. 

The  Court ;     I  will  admit  the  question.     Take 
an  exception. 

To  -ssrliicli  ruling  the  plaintiff's  coun 
sel  prays  an  Exception,  and  tliat  his  sal 
Exception  maybe  sealed  and  it  is  seale 
accordingly. 

W.   J.  MAGIB,  iS 

/.  ^.  c. 


Mr.    McCarter :       The    question    on   is   wiiat 
20  knowledge  has  this  witness,  the  opinion  as  to  the 

commercial  value  at  that  time. 

Mr.  Collins  :     That  wasn't  the  question. 

(Mr  Collins,  reading.)  6.  •'  Were  the  anhydrous  silicates 
of  zinc  called  willemite  and  troostite  then  deemed  worth 
mining  for  zinc  at  either  Mine  Hill  or  Sterling?  Was  any 
mining  then  being  done  for  these  minerals?"  He  says  i 
"  Tiiese  minerals,  willemite  and  troostite,  were  not  then 
30  considered  worth  mining,  and  no  mining  was  being  specifi- 
cally done  for  them,  either  at  Sterling  Hill  or  Mine  Hill. 
7.  ''What  was  the  great  vein  of  zinciferous  minerals  at 
Mine  Hill  then  called  by  experts,  by  miners  and  i)eople 
living  in  the  vicinity,  and  did  it  out-crop  in  such  manner 
that  its  constituents  could  be  readily  ascertained  ?" 

Objected  to:     It  doesn't  appear  that    he  ever 
heard  of  the  quality. 


40 


Question  admitted. 
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To  tlie  seventli  interrogatory,  he  saj'S : 

It  was  called  tlie  frankliiiite  vein,  as  fraiiklinite  was  the 
most  obvious  and  principal  constituent  mineral  of  the  vein, 
which  has  a  broad  exposure  for  a  long  distance  on  Mine 
Hill." 

8.  What  mineral  substance,  if  any,  in  A.  U.,  1850,  at 
either  Mine  Hill  or  Sterling  Hill  was  called  zinc  ore?" 

Mr.  McCarter :  Objected  to,  because  it  does 
go  back  to  1848.  If  your  Honor  please,  we  have 
the  fact  that  in  1848  a  division  was  made  in  these 
ores  and  what  they  called  it  after  that — 

The  Court :     Head  it  again  ( 

(Interrogatory  re-read.) 

Mr.  Collins  :  It  seems  to  me  that  from  the  de 
cision  of  the  Court  of  Errors  we  would  be 
permitted  to  prove  what  was  called  zinc  ore  in 
1848,  and  we  will  call  witnesses  whose  knowledge 
goes  to  1850,  very  close  to  the  date  of  your 
Honor's  ruling.     I  don't  care  to  argue  it. 

The  Court :  It  was  several  timss  opened  that 
they  have  thought  that  zinc  ore  was  red  zinc  ore ; 
now  what  the  vein  was  called,  a  thing  there  in  the 
locality,  is  one  thing,  that  is  the  way  I  understand 
the  opinion,  but  not  what  metallurgical  substance 
is  called  ;  at  least  it  doesn't  strike  me  so  ;  it  hasn't 
been  my  view  ;  I  don't  think  I  have  admitted  anv 
evidence  of  that  kind.  I  will  have  to  exclude  the  30 
question. 

Exception  by  defendants. 
Interrogatory  9. 

Mr.  Collins:     I  think    this  can  be  answered, 
oven  if  the  other  is  excluded. 


"  Was  any  other  substance  in  the  locality  so  called  at  that 
time  "  ? 


40 
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Tlie  Court :  1  will  exclude  that  on  tlie  same 
ground. 

10.  "  When  did  you  next  visit  these  same  deposits  "  ?  He 
says  "  in  1858." 

1 1.  "  Upon  tlie  occasion  of  this,  your  second  visit,  was 
any  mining  being  done  for  any  zinc  mineral  or  miuerals  at 
either  Mine  Hill  or  Sterling  Hill,  or   both,  and    if   so,    for 

10   what"? 

Objected  to,  as  being  ten  years  after  tlie  deed. 

The  Court :  I  have  somehow  or  otiier  seemed 
to  have  drawn  a  line  of  twelve  years,  and  I  will 
adhere  to  that  as  being  about  the  line. 

Senator  Griggs ;   We  object  to  the  answer  being 

read,  because  it  is  not   responsive  to  the  question, 

20  and  it  involves  a  matter  of  opinion  that  isn't  proper, 

and  I  think  we  ought   to  show  it  to  your  Honor. 

Mr.  Collins  :  Suppose  the  witness  was  on  the 
stand  ? 

Senator  Griggs ;     He  is  not  on  the  stand. 

Mr.  Collins:     I  have  no  objection. 

3(j  The  Court :     It  seems  to  be — 

Mr.  Collins  :  Some  of  it  is  not  responsive,  but 
I  never  thought  tiiat  the  otlier  side  liad  a  riglit  to 
complain  of  that. 

Mr.  McCarter  :  We  have  it,  especially  where 
von  have  the  interrogatories  l)eforehand  — 

Senator  Griggs :     We  cannot  cross-examine   on 
jQ  irresponsive  answers. 


705 

The  Court :  I  tliiuk  I  will  liave  to  strike  out 
from  "and  "  to  the  period. 

Mr.  Collins;  From  the  first  word  "and"  to 
the  period  after  the  words  "zinc  ore." 

Mr.  Collins;  To  the  eleventh  interrogatory  he 
says ; 

"  Mining  was  being  done  at  Sterling  Hill.     1   cannot  re- 
member distinctly  in  regard  to  mining  operations    on  Mine  1^ 
Hill  in  1858." 

To  the  twelfth  interrogatory  ;  "  Were  the  anhydrous 
silicates  of  zinc,  called  willemite  and  troostite,  then  deemed 
worth  mining  for  zinc,  from  either  Mine  Hill  or  Sterlin>r 
Hill — was  any  mining  being  done  for  those  minerals"  ? 

Mr.  Griggs :         We  object. 

Mr.  Collins ;     It  is  exactly  tlie  same  question  as  20 
was  admitted  before,  only  as  to  another  date. 

The  Court;     I  will  admit  it. 

Mr.  T.  N.  McCarter :  If  yonr  Honor  please, 
we  never  claimed  that  at  this  time  the  mineral 
was  willemite  alone,  by  itself;  we  have  not  un- 
dertaken to  prove  any  working  of  the  willemite 
alone  by  itself  ;  our  questions  have  been  directed 
to  the  mixed  ores  found  in  this  vein,  and  the  qiies-  30 
tion  here  is;  "Were  the  anhydrous  silicates  of 
zinc  called  willemite  and  troostite  then  deemed 
wortii  mining  for  zinc,  at  either  Mine  Hill  or  Ster- 
ling Hill"? 

Tiie  Court :  I  admit  the  question.  The  criti- 
cisms seem  rather  to  be  as  to  the  weight  of  the 
testimony,  rather  than  as  to  its  admissibility. 

Mr.  McCarter  :     We  pray  an  exception. 

To  wliich  ruling  the  plaintiff's  coun- 
prays  an  Exception,  and  that  his  said- 
eptionmaybe  sealed  and  it  is  sealed 
ardingly. 

"W.   J.   MAGIE,  ^g 

/.  5.  c. 
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Mr.  Collins :     To    the  twelfth  intel-rogatorj  lie 
says : 

"  The  anhydrous  silicates  of  zinc  called  willemite  and 
troostite  were  then  not  deemed  worth  mining  at  Sterling 
Hill,  and  no  mining  was  being  done  specifically  for  those 
minerals." 

Mr.  Griggs:     Your   Honor   will   perceive   the 
IQ  answer  is  not  responsive  to  the  question  ;   it  does 

not  say  anything  about  Mine  Hill. 

Mr.  Collins :     He  says  there  was  not  any  going 
on  at  Mine  Hill. 

Mr.  Griggs :    All  right ;  I  suppose  we  are  bound 
to  take  it  as  it  is. 

The  Court :     We  will   have   to  take  it  as  it  is  ; 
it  does  not  seem  to  me  to  amount  to  anything  of 
*"  importance  here. 

Mr.  Griggs  :     It  does  not  prove  anything. 

Mr.  Collins  :     The  thirteenth  interrogatory  is  : 

"  In  the  years  1848  and  1849  was  silicate  of  zinc  deemed 
an  ore  of  zinc  metallurgical  f " 


30 


To  the  thirteenth  interrogatory  he  says  ; 

Silicate  of  zinc  was  not  deemed  an  ore  of  zinc,  metal- 
lurgically  speaking,  for  it  was  not  tlien  thought  possible  to 
profitably  extract  metallic  zinc  from  it  by  the  methods  then 
employed  in  the  arts  for  the  production  of  zinc." 

Interrogatory  fourteenth. 

"  Do  you  know  when  metallic  zinc  was  first  made,  com- 
mercially, from  silicate  of  zinc  in  the  United   States,  and 
will   you  please  state  the  locality,  the   time  and  such  cir- 
40  cumstances  connected  therewitii  as  von  may  recall?" 
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Mr.  McCarter :  That  is  not  a  question  of  an 
expert  kind  ;  it  depends  entirely  upon  hearsay. 

Mr.  Collins  :  I  do  not  see  why  you  say  that. 
His  answer  will  show  the  importance  of  it. 

Mr.  Griggs  :     There  is  an  objection  to  both  of 

those  questions,   that   tliis  witness   has  not   been 

shown   to  be  an  e.xpert  on    the  conditions  of  the 

arts. 

10 

Mr.  Collins  ;  I  tliink  that  a  man  wlio  has  been 
a  professor  of  metallurgy  since  1855,  and  who  is 
now  a  director  of  the  Sheffield  Scientific  Sciiool — 

Mr.  Griggs :  I  can't  argue  a  case  with  Mr. 
Collins;  he  is  talking  all  the  time. 

The  Court :     You  say  the  answer  shows  what  ? 

Mr.  Collins:     That  he  visited  the  place. 

^  20 

Mr.  Griggs  :     The  question  is  oijjected  to. 

Mr.  Collins :  Yes,  and  the  objection  is  that  he 
is  not  an  expert ! 

Mr.  Griggs  :  The  objection  really  relates  to 
the  last  question  and  answer,  which,  I  think,  were 
read  without  objection  at  the  time. 

Mr.  Collins  :     He  is  not  swearing  as  an  expert,  30 
but  swearing  as    to  his  knowledge  ;  that  anyone 
can  tell. 

Mr.  Griggs :  The  objection  to  this  question  is, 
that  it  asks  iiim  to  please  state— and  he  does  not 
testify  that  he  has  any  knowledge  of  the  history 
of  the  art. 

Mr.  T.  N.  McCarter  :  It  opens  a  wide  door  for 
this  witness   to   deliver  an   essay  on  a  subject  atid    aq 
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place  having  no  relation  wLatever  to  tliis  case ;  it 
is  not  connected  with  Mine  Hill. 

Mr.  Collins :  It  is  connected  with  the  work- 
ings for  silicate  of  zinc. 

The  Court :  I  will  examine  both  the  question 
and  answer,  for  some  time  if  the  question  is  ob- 
jectionable the  answer  may  not  be.  You  may 
make  any  further  observations  that  yon  desire. 

Mr.  Griggs :  The  answer  is  directly  responsive 
to  tiie  period  of  time  when  it  was  first  made. 

The  Court :  If  you  will  observe,  it' is  when  it 
was  Hrst  made  on  a  commercial  scale. 

Mr.  Griggs;  Yes,  on  a  commercial  scale. 
Another  part  of  the  answer  is  objectionable,  that 
which  describes  the  emotions  of  the  witness. 

The  Court :  Oh,  well,  we  will  permit  the  Pro- 
fessor to  put  his  emotions  in.  I  overrule  tlie  ob- 
jection. 

Mr.  McCarter  ;     We  pray  an  exception. 

To  -ssrliich  ruling  th.e  plaintiffs  coui 
sel  prays  an  Exception,  and  that  liis  saj 
Exception  may  'h&  sealed  and  it  is  sealt 
accordingly. 

MV.   J.   MAGIE, 

/.  s.  c. 


Mr.  Collins :    To  the  fourteenth  interrogatory 
4.Q  he  says : 
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'•  Metallic  zinc  was  tirst  made  on  a  cotmnercial 
scale  from  silicate  of  zinc,  in  the  United  States, 
in  1858  or  1859,  by  Joseph  Wharton,  at  Bethle- 
heip,  in  Pennsylvania.  I  visited  Mr.  Wharton's 
works  repeatedly  at  that  time,  and  was  very  much 
interested  in  his  early  experiments  in  the  matter. 
As  a  student  and  professor  of  metallurgy,  I  had 
known  that  it  was  stated  by  Karsten  and  other 
authorities  that  silicate  of  zinc  could  not  be  com- 
pletely reduced  at  the  temperature  attainable  in  jq 
the  ordinary  methods  used  in  the  production  of 
metallic  zinc.  I  was,  therefore,  both  surprised 
and  gratified  at  the  results  obtained  by  Mr.  Whar- 
ton." 

Mr.  McCarter  :  I  move  to  strike  out  all  after 
the  words,  "ps  a  student  and  px'ofessor"  down  to 
"  that  he  was  surprised  and  gratified  with  the 
results,"  as  not  responsive  to  the  question,  and  as 
not  admissible. 
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The  Court:  Is  it  not  onlj'  another  way  of  ex- 
pressing his  opinion?  Expert  evidence  is  verv 
apt  to  be  of  that  character,  and  I  think  I  will 
allow  it  to  stand. 

Mr.  McCarter :     We  except. 

To  -wliicli  ruling  th.e  plaintiffs  coun- 
1  prays  an  Exception,  and  th.at  liis  said 
cception  may  be  sealed  and  it  is  sealed 
cordingly.  ^^ 

IflT.   J.   MAGIE,  @^ 

/.  •$•.  C. 


Mr.  Collins:     The  fifteenth  interrogators  is:       iq 
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' "'  "Did  you  at  that  time eominunicate  this  fact  to 
any  writer,  on  metallurgy;  and  if  so,  to  whom, 
and  is  he  living  or  dead— was  your  communica- 
tion acknowledged,  and  in  what  manner"  ? 

Mr.  McCarter  :  The  last  part  is  in  the  form  of 
another  question.  We  object  to  question  fifteen 
as  it  appears  in  our  copy  and  to  the  latter  part, 
which  is  questioi)  sixteen. 

Mr.  Collins :     Yes ;  you  are  right. 

Mr.  McCarter:  The  question  whether  he  com- 
municated the  fact  to  anybody  else,  or  whether 
that  person  is  living  or  dead,  or  whether  he  ac- 
knowledged the  receipt  of  the  communication,  is 
all  entirely  immaterial. 

The  Court :  I  do  not  86e  how  that  can  be 
proper. 

Mr.  Collins :  Will  your  Honor  I'ead  the 
answers?     (Handing   depositions  to  the   Court.) 

The  Court :     I  do  not  think  it  is  proper. 

Mr.  Collins  :  That  is  all  embraced  in  the  ques- 
tion fifteen  in  the  document  that  is  signed,  and  I 
suppose  it  is  overruled  ? 

The  Court :    Yes. 

Mr.  Collins  :     And  we  except  to  that. 

The  Court :     Take  an  exception. 

Mr.  Collins  :  I  find  that  there  are  two  ques- 
tions, fifteenth  and  sixteenth,  which  are  overruled, 
and  we  pray  an  exception  to  each  one  specifically. 
That  is  all.  I  presume  the  other  side  will  read 
the  cross-examination. 

i^jQ  (Mr.  R.  H.    McCarter  then    proceeded   to  read 
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tlie  interrogatories  and  Mi'.  Griggs  the  answers  in 
tiie  cross-examination,  as  follows: 

1.  Have  you  ever  engaged  in  tiie  practical  mining  or 
manufacturing  of  zinc  ores  ?  If  so,  state  when  and  where 
and  to  what  extent  you  have  been  so  engaged  and  what 
kinds  of  zinc  ores  were  such  operations  carried  on  ? 

A.  I  have  not,  but  I  have  examined  zinc  smelting  works 
in  Wales,  Belgium,  Silesia,  Pennsylvania  and  Illinois. 

Mr.  T.  N.  McCartei- :  The  wiiole  of  that  an 
swer  is  entirely  irresponsive  after  the  words  "I 
have  not";  tliat  answers  the  question. 

The  Court :     I  will  hear  tiie  answer. 

Mr.  Griggs  :  The  balance  of  the  answer  after 
"  I  have  not."  is  objected  to. 

Mr.  Collins :   The  answer  had  not  been  finished, 
but  the  Court  might  examine,  and  after  the  Court  20 
has  read  it  I  think  I  would  like  to  be  heard. 

(The  Court  then  examined  tiie  answer  referred 

to). 

Mr.  Collins:  I  say  that  the  answer  cannot  be 
limited,  as  evidently  they  think  it  can,  tolas  being 
engaged  in  any  business  on  his  own  account,  and 
whatever  practical  knowledge  he  has  gained  in 
being  engaged  in  the  manufacture,  and  that  an-  .,^ 
swer  is  proper. 

Tiie  Court :     What  is  tlie  question  ? 

Mr.  Griggs:  Whether  he  had  been  engaged  in 
the  mining  works,  and  the  answer  is,  "No,  but  I 
have  examined  some,"  and  then  he  goes  on  to  state 
something  not  responsive  to  the  question  which 
:  we  could  not  anticipate  and  could  not  cross-em- 
aniine  further  on., 

40 
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The  Court :  The  whole  question  seems  to  be 
directed  to  being  engaged  in  the  practical  mining 
and  manufacture  of  zinc.  I  think  the  rest  of  the 
answer  is  not  responsive  to  that  question. 

Mr.  Collins  :     It  is  all  excluded  except  "  I  have 

not "  < 

The  Court :     Yes,  all  but  that. 

Mr.  Collins:     I  pray  an  exception. 

Mr.  Griggs  :  We  only  want  that  part  struck 
out  beginning  with  "  My  visits".  We  have  no 
objection  to  his  stating  he  had  examined  those 
smelting  works,  but  the  part  beginning  with  "My 
visits,"  we  want  struck  out. 

The  Court :     If  you  object  on  the  ground  that 
the  answer  is  not  responsive,  I  will  strike  out   all 
20  that  is  not  responsive. 

Mr.  Griggs  :  I  have  some  doubt  as  to  whether 
the  first  clause  was  not  responsive. 

The  Court :     But  the  Court  has  not  any. 

Mr.  Griggs  :     Very  well,  sir. 

2  If  you  say  in  answer  to  the  fourth  direct  interroga- 
torv  that  mining  was  being  done  at  Mine  Hill  on  the  occa- 
3Q  sion  of  your  first  visit,  then  state  on  what  part  of  the  hill 
such  mining  was  being  done,  how  extensive  such  mining 
operations  were  and  by  or  for  what  person  or  persons  or 
corporations  were  such  operations  being  carried  on  ? 

A.  I  have  stated  that  I  have  no  recollection  of  their 
beino'  any  active  mining  at  that  time  on  Mine  Hill,  ex- 
cept on  the  magnatite  vein. 

3.  On  the  occasion  of  your  tirst  visit  to  the  Mine  Hill 
deposits,  had  any  mining  been  done,  or  had  openings  into 
the  deposits  been  made  i  If  so,  state  the  location  and  ex- 
4y  tent  of  those  from  your  own  recollection  ? 
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A.  I  liave  no  distinct  i-ecoilectioii  of  any  opening  except 
the  so-called  Weights  and  Measures  opening,  and  other 
superficial  explorations  made  for  the  collection  of  mineral 
specimens. 

4.  What  was  your  age  at  the  time  of  such  first  visit,  and 
were  you  not,  at  that  time,  a  student  in  college?  At  what 
time  in  the  year  was  such  visit  made?  Was  it  not  in  the 
spring  vacation  and  about  the  month  of  April,  and  did  yon 
not  so  state  in  your  examination  as  a  witness  in  this  ease  at 
Newton,  in  May,  1894?  ^^ 

A.  1  was  in  my  nineteenth  year,  and  was  a  student  in 
college.  It  was  in  the  spring  vacation  of  1850.  The  vaca- 
tion extended  that  year  from  April  24  to  May  22.  I 
cannot  be  sure  whether  my  visit  was  made  in  April  or 
May.     I  believe  I  so  stated  in  my  examination  at  Newton. 

5.  Had  either  of  the  zinc  minerals  occurring  at  Mine 
Hill  or  Sterling  Hill  been  mined  or  manufactured  to  such 
an  extent  at  the  time  of  your  visit  in  1850,  as  to  determine 
whether  such  mining  or  manufacture  could  be  profitably 
conducted  on  a  large  scale  for  commercial  purposes,  if  so,  qa 
when  and  where  was  such  manufacture  carried  on  ? 

A.  My  impression  is,  that  at  that  time  the  red  zinc  vein 
at  Sterling  Hill  had  been  sufticiently  explored  to  give 
promise  that  it  might  be  profitably  mined  for  the  purpose 
of  manufacturing  white  zinc  oxide,  and  that  steps  had  al- 
ready been  taken  to  carry  on  this  manufacture  at  Newark, 
New  Jersey. 

6.  Was  it  known  as  early  as  1848,  by  actual    working   or 
experiments  whether   any    of    tiie   zinc    bearing    minerals 
found  on  Mine  Hill  or  Sterling   Hill    could    be    mined    or  ^^,) 
manufactured  so  as  to  yield  a  profit  commercially  ? 

A.  I  cannot  say. 

7.  Had  not  the  names  which  had  been  given  to  the  ores 
on  Mine  Hill  prior  to  1850  been  derived  from  the  mineral 
contents  of  such  ores  rather  than  a  profitable  extraction  of 
metals  or  other  commercial  products  therefrom  ? 

A.  That  is  my  understanding  of  the  matter. 

8.  At  the  time  of  yonr  first  visit  to  Mine  Hill,  or  at  &nj 
subsequent  visit,  was  it  possible  ti)  mine  any  of  the  zinc 
minerals  in  that  deposit,  on  any  commercial  scale,    without  40 
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at  the  same  time  mining  one  or   more   of   the   other   zinc 
minerals  occurring  there  ? 

A.  I  do  not  think  it  could  have  been  done. 

9.  Has  it  ever  been  possible  to  mine  any  of  the  other 
zinc  minerals  found  at  Mine  Hill  without  at  the  same  time 
and  by  the  same  mining  operations  mining  the  willemite 
or  silicate  of  zinc  found  there  ? 

A.  I  do  not  think  so. 

10.  In  your  answer  to  the  sixth  interrogatory,  what   do 
IQ  you  understand  to  be  the  meaning  of   the   words,    "  worth 

mining  for  zinc,"  and  what  do  you  make  the   test   of   any 
mineral  being  then  worth  mining  for  zinc  1 

A.  In  1850  it  was  not  thought  possible  to  extract  metal- 
lic ziric  profitably  from  the  anhydrous  silicates  by  the 
methods  then  employed  in  the  arts  for  the  production  of 
zinc.  • 

Mr.  T.  N.  McCarter :     That  is   not  responsive 
at  all. 
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Mr.  E.  H.  McCarter :  The  answer  is  subject 
to  great  criticism,  for  it  confines  itself  entirely  to 
the  production  of  metalliczinc,  entirely  disregard- 
ing that  portion  of  the  question  directed  to  the 
white  oxide. 

The  Court :  Your  criticism  is  that  it  does  not 
fully  answer  the  question  and  is  not  fully  re- 
sponsive.    It  is  responsive  as  far  as  it  goes. 

Mr.  R.  H.  McCarter:  The  question  is,  "In 
your  answer  to  the  sixth  interrogatory,  what  do 
you  understand  to  be  the  meaning  of  the  words, 
'  worth  mining  for  zinc,'  and  what  do  you  make 
the  test  of  any  mineral  being  worth  mining  for 
zinc,  and  the  answer  is—'  In  1850  it  was  not 
thought  possible  to  extract  metallic  zinc  profit- 
ably from  the  anhydi'ous  silicates  by  the  methods 
often  employed  in  the  arts  for  the  production  of 
zinc'  " 
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Mr.  T.  N.  McCarter :  The  answer  is  as  to  one 
material  and  not  as  to  the  ores  of  this  locality. 

Mr.  Parker :  Counsel  forgets  that  the  sixth 
interrogatory  was  as  follows — "  Were  the  anhy- 
drous silicates  of  zinc  called  willemite  and  troos- 
tite  then  deemed  worth  mining  for  zinc  at  either 
Mine  Hill  or  Sterling  Hill?  Was  any  mining 
tlien  being  done  for  those  minerals." 

The  Court :  I  think  I  will  admit  the  answer. 
I  suppose  the  objection  is  to  the  answer,  and  you 
move  to  strike  that  out. 


Mr.  McCarter:     Yes,  sir. 

The  Court :     I  think  I  will  admit  it. 

Mr.  McCarte  :     We  pray  an  exception. 

20 
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11.  At  that  time,  was  aiiy  ore  containing  willemite 
deemed  worth  mining  for  zinc,  and  did  the  ore  which  was 
then  mined  at  Sterling  Hill,  contain  the  silicate  of  zinc 
called  willemite  ? 

A.  Doubtless  some  willemite  was  associated  with  the 
red  zinc  ore  mined  in  1850  ;  but  this  silicate  was  not  con- 
sidered to  be  of  value  as  an  ore  at  that  time. 

12.  Are  willemite  and  troostite  the  same  thing?  Did 
you  not  so  state  in  your  examination  as    a    witness    in    this   aq 
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case  in  May  1894:,  at  Newton,  and  also  tlien  state  tliat   you 
could  not  draw  any  line  of  demarkation  between  them  ? 

A.  Wiilemite  and  troostite  are  considered  by  mineralo- 
gists to  be  varieties  of  the  same  mineral  species  as  I  stated 
in  my  previous  examination. 

13.  If  you  state  in  yonr  answer  to  the  seventh  direct  in- 
terrogatory that  the  great  vein  of  zinciferous  minerals  at 
Mine  Hill  was  at  the  time  of  yonr  first  visit  called  by  any 
particular  name  by  experts,  miners  and  people  living  in  the 

IQ  vicinity,  please  state  what  opportunity  you  then  had  to 
learn  that  it  was  so  called  by  such  persons  and  by  how 
many  miners  or  people  living  in  the  vicinity  did  you  then 
hear  the  vein  called  by  such  name,  and  to  what  experts  do 
you  refer  as  then  known  to  you  to  call  it  by  such  name? 

A.  I  cannot  recall  how  many  persons  or  who  called  the 
vein  Mine  Hill  the  franklinite  vein,  I  can  only  say  that  this 
was  the  name  by  which  the  vein  was  known  at  this  time. 

14.  What  was  the  color  and  general  appearance  of  the 
exposed  out-crop  of  such  vein  at  the  time  of  your  lirst  visit, 

an  and  how  closely  did  the  color  of  such  out-crop  as  exposed 
resemble  the  color  of  the  mineral  franklinite. 

A.  The  general  color  of  the  vein  was  the  color  of  frank- 
linite. 

15.  Did  not  such  uniform  color  extend  to  the  mineral 
calcite  forming  part  of  such  deposit  as  it  was  found  in  sucli 
exposed  out-crop,  and  how  did  the  naturalcolor  of  such  cal- 
cite when  it  had  not  been  exposed  to  the  action  of  the  at- 
mosphere or  the  elements  differ  from  the  color  as  exposed 
in  the  said  out  crop  of  said  vein  ? 

on  A.  On  the  exposed  surface  the  color  of  the  calcite  was. 
I  should  say,  somewhat  ligliter  in  shade  than  tiie  color  of 
the  franklinite  grains.  The  fresh  surface  of  unexposed 
calcite  was  white. 

16.  To  wliat  cause  do  you  attribute  the  prevailing  color 
of  such  exposed  out-crop,  and  did  not  such  cause  operate  on 
all  minei'als  contained  in  such  exposed  out-crop  ? 

A.  The  color  of  the  franklinite  was  due  to  tiie  natural  cold 
of  the  mineral,  while  that  of  the  calcite  and  other  minerals 
was  due  to  their  partial  alteration  on    exposure    by  the  oxi- 
40   dization  of  manganese  and  iron  they  contained. 
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17.  At  tlie  time  of  your  first  visit  to  Sterling  Hill  was 
not  tlie  out-crop  there  of  all  the  deposits  of  a  dark  or  black 
color  ? 

A.  Yes. 

18.  If  you  say  in  answer  to  the  seventh  direct  interroga- 
tory, that  said  vein  did  out-crop  in  such  manner  that  its 
constituents  could  be  readily  ascertained,  do  you  mean  to  be 
understood  that  such  mineral  constituents  could  be  readily 
and  accurately  ascertained  by  such  casual  observations  as 
could  be  had  of  such  out-crop  by  miners  or  people  living  in  jq 
that  vicinity  witiioiit  an}'  exposure  by  i)reaking.  mining  or 
excavation,  or  without  a  chemical  or  mineralogical  determi- 
nation of  such  constituents? 

A.  I  think  it  would  have  beep  necessary  to  break  into 
the  vein  to  get  fresh  exposures. 

19.  Was  not  the  silicate  of  zinc  a  well  known  and  recog- 
nized zinc  bearing  mineral  long  before  1848,  and  even  be- 
fore the  occurrence  of  franklinite  and  the  red  oxide  ore  at 
Sussex  County  was  known,  either  to  practical  miners  or 
metallurgists  or  mineralogists? 

A.  In  answer,  1  would  state  that  Bruce  described  the 
occurrence  of  i-ed  oxide,  of  red  zinc  ore  in  1810.  Berthier 
described  franklinite  in  1813,  and  Vanuxem  and  Keating 
described  the  occurrence  of  silicate  of  zinc  in  Sussex  County 
in  1824. 

Mr.  T.  N.  McCarter  :     Tlie   point  of    our  ques- 
tion was  not  answered  at  all. 

20.  Had  willemite  been  worked  for    its   zinc' product    in 
the  manuhicture  of  zinc  for  commercial    purposes   before  .,,^ 
1848,  either  by  itself  or  in  admixture  with  otiier  zinc    pro- 
ducing minerals,  and,  if  so,  when  and  where    and    l)y  what 
process  ? 

A.  It  had  not  been  used  by  itself.  A  small  percentage 
may  have  been  pi'esent  in  some  of  tlie  Belgian  zinc  ores, 
but  it  was  not  considered  of  value  as  an  ore. 

21.  Did  not  the  mineral  substance  which  in  1850  was 
called  zinc  ore,  contain  the  minerals  franklinite  and  wil- 
lemite, and  were  not  thosB    two    minerals  in  quantity  equal 

to  or  in  excess  of  any  other  zinc  mineral    in   sneh  ore,    and    ^y 
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did    not   sucli    franklinite   and  willeinite  contribute  to  the 
product  derived  from  such  ore  ? 

A.  Tiie  red  zinc  ore  mined  on  Sterling  Hill  in  1850  con- 
tained both  franklinite  and  willemite — whetlier  in  quantity 
equal  or  in  excess  of  zincite  I  have  no  means  of  knowing, 
nor  do  I  know  whether  it  contributed  to  the  zinc  product 
derived  from  such  ore  by  the  metallurgical  process  then 
used. 

22.  If  you  say  in  answer  to  the  eleventh  direct  interrog- 
■j^Q  atory,  that  on  the  occasion  of   your  second  visit    to    Mine 

Hill  or  to    Sterling    Hill,  mining  was  being    done  for  any 
zinc  mineral  or  minerals,  did  not  all  the  ore  being  so  mined 
contain  both  willemite  and  franklinite  ? 
A.  I  think  it  did. 

23.  Was  the  anhydrous  silicate  of  zinc,  or  any  other  zinc 
mineral  found  on  either  Mine  Hill  or  Sterling  Hill,  capable 
of  being  mined  by  itself  alone  for  zinc  on  the  occasion  of 
your  second  visit,  and  did  not  all  the  ore  then  being  mined 
at  either  of    those   localities  contain  silicate  of   zinc  which 

20  contributed  to  the  amount  and  value  of  the  zinc  product  of 
said  ore  ? 

A.  The  mixture  of  minerals  on  Mine  Hill  was  such  that 
in  my  judgment  no  one  of  them  could  have  been  mined  by 
itself,  and  with  my  present  knowledge  of  the  subject,  I 
believe  that  both  franklinite  and  willemite  contributed  to 
the  value  of  the  ore  for  the  production  of  zinc. 

24.  Are  your  answers  to  either  of  the  direct  interrogato- 
ries Nos.  4,  5,  6,  11  and  12,  based  to  any  extent  upon  infor- 
mation   received    from    or    conversations    had  with    other 

30  persons,  and  not  entirely  upon  your  personal  knowledge  or 
observations  ?  If  so,  state  to  what  extent  either  or  any  of 
said  answers  are  so  based,  and  state  especially  how  far  they 
are  based  on  information  or  conversations  since  you  were 
informed  of  the  character  of  the  questions  ? 

A.  I  have  endeavored  to  state  only  wiiat  I  have  person- 
ally observed.  I  have  received  no  information  nor  had  any 
conversations  with  anyone  on  this  subject  since  learning 
the  character  of  tiie  questions. 
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Mr.  SCHOFELD  recalled. 
Direct  examination  hj  Mr.  Thompson  : 

Q.  Do  yoa  now  recall  about  the  time  of  the  death  of  Mr. 
Daniel  H.  Curtis  ? 

A.  Yes,  sir. 

Q.  Wlien  do  you  fix  it  ? 

A.  I  think  it  is  about  twenty-five  years  ago  this  last 
March. 

Q.  That  would  make  it  in  ISTO?  10 

A.  Yes,  sir  ;  or  1871  ? 

Q.  Somewhere  in  that  neif^hborhood  ? 

A.  Yes,  sir;  I  could  not  tell  exactly. 

Cross-examination  by  Mr  T.  N.  McCarter ; 

Q.  How  do  you  fix  the  date? 

A.  How  do  I  fix  it  ? 

Q.  Yes? 

A.  I  had  a  boy  who  was  about  four  or  five  years  old  at 
the  time  of  his  death,  and  when  the  Major  was  up  to  see 
me  it  was  just  a  little  while  before  he  died,  and  I  know 
they  had  quite  a  confab  together;  he  and  the  little  fellow. 

Q.  Who  do  you  mean  by  tiie  Major  ? 

A.  Mr.  Curtis. 

Q.   Was  he  a  major  ? 

A.  Yes,  sir;  in  tiie  7th  Regiment. 

Q.  And  James  L.  was  Colonel  ? 

A.  Yes,  sir. 

A.  You  say  he  was  up  at  your  house  and  had  a  talk  with 
the  boy  a  little  while  before  he  died  ? 

A.  Yes,  sir. 

Q.  And  the  boy  was  about  five  years  ? 

A.  Yes,  sir;  about  five;  he  is  now  twenty-eight  or 
twenty-nine,  I  don't  know  which. 

Q.  That  is  the  only  means  you  have  of  fixing  the  date'< 

A.  No,  sir.  The  fall  before  that,  or  some  time  before 
that,  I  was  at  work  for  Mr.  Forbes  up  back  of  Cold  Spring, 
and  he  came  and  requested  me  to  take  my  men  and  vote 
for  McCellan  for  President.  ^q 
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Q.  Who  requested  you  ? 

A.  Daniel  II.  Curtis.  I  don't  know  but  that  was  some 
time  before  he  died.  I  don't  know  how  long.  That  is 
about  all  the  instances  that  I  remember. 

The  Court :     We  will  stop  here. 


AFTEK    EECESS. 
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PilOF.  BLAKE,  recalled. 

Direct-examination  resumed,  by  Mr.  Collins  ; 

Q.  Prof.  Blake,  have  yon  put  upon  the  cloth — what  do 
you  call  it  ? 

A.  Paper  or  cloth  ;  cloth  paper. 
2Q       Q.  A  diagram  to  illustrate  your  testimony  ? 

A.  I  have. 

Q.  Please  explain  it  ? 

A.  This  is  a  diagram  intended  to  illustrate  the  subject 
I  was  speaking  of  last  night,  which  I  attempted  to  illustrate 
by  the  use  of  the  flexible  book.  In  this  diagram  the 
section  upon  the  right  of  the  paper  is  a  representative 
section  of  the  southern  end  of  Mine  Hill  across  the  two 
out-crops  of  the  ore  bed  ;  the  eastern  cropping  or  Buck- 
wheat field  opening,  as  it  has  been  called,  is  shown  at  this 
3Q  point  upon  the  diagram,  marked  "east  cropping."  The 
western  crop  is  opposite,  towards  the  centre  of  the  picture. 
The  flucture  is  made  evident  by  the  curvature  of  the  bed 
which  is  represented  by  the  blue  and  red  color;  further. 
by  the  curvature  of  the  white  coloring  which  is  intended  to 
represent  the  limestone.  The  little  black  broken  lines  be- 
tween the  white  color  and  the  yellow  color  is  intended  to 
represetit  a  bed  of  magnetic  iron  ore  ;  the  yellow  color  re- 
presents the  crystalline  scientic gneiss,  agranitic  rock  which 
has  distinct  lamination,  and  is  a  member  of  this  entire 
4Q    series.     The  curvature  which  is  here  rej)i'esented  is  a  known 
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fact,  not  only  from  tlie  cross  cut  or  tunnel  tliroucrli  the 
southern  end  of  Mine  Hill,  hut  it  has  been  found  to  exist 
underground  at  the  southern  end  of  the  same  hill,  although 
the  bed  of  ore  does  not  come  to  the  surface  so  far  to  the 
north.  Now,  the  other  half  of  the  diagram  is  intended  as 
a  section  of  Sterling  liill,  about  two  miles  to  the  southward. 
The  same  colors  are  used  to  denote  the  same  rocks  and  ores 
as  are  used  to  denote  tliem  upon  the  section  at  Mine  Hill. 
The  curvature  of  the  bed  is  similar,  though  not  exactly  the 
same.  A  portion  of  this  curved  bed  of  ore  represented  by  -iq 
the  blue  and  red  coloring  is  seen  partially  in  the  develop- 
ments below  the  surface,  and  that  is  the  portion  that  has 
been  most  worked ;  it  is  the  part  which  is  known  generally 
as  the  Sterling  Hill  mine.  It  is  also  shown  further  to  the 
south  in  what  is  called  the  Passaic  mine  on  the  same  hill. 
The  out-crop  at  the  extreme  left  of  the  diagram  is  called 
tlie  back  vein,  and  has  not  been  much  explored.  Now,  the 
primary'  object  of  representing  these  two  sections,  or  these 
two  hills  in  juxtaposition,  is  to  illustrate  the  opinion  or 
theory  that  they  were  once  connected  together,  and  in  ore> 
that  connected  like  of  ore  having  been  removed  and  carried 
away.  It  is  also  intended  to  show  why  it  is  that  we  iind 
at  Sterling  Hill  tlie  red  oxide  upon  the  right  hand,  or  we 
will  say  underlying  the  bed  of  frariklinite  ore,  but  over- 
lying it  at  the  surface  in  appearence,  while  we  tind  the 
I'ed  oxide  bed  on  Mine  Hill  pitching  in  a  different  direction, 
and  under  the  cropping  of  franklinite  ore,  while  at  Ster- 
ling Hill  it  seems  to  overlay  it.  Now,  that  will  be  made 
apparent  if  you  follow  the  projecting  line  of  flucture 
of  these  beds  as  I  have  indicated  upon  this  diagram  by  the 
broken  lines.  I  will  follow  these  lines  over  as  I  have 
shown  it  in  the  broken  line  projecting  upwards  into  the 
air,  coming  down  on  the  Mine  Hill  side,  and  you  observe 
the  red  coloring  indicating  the  bed  of  red  zinc  ore,  would 
bring  the  bed  of  red  zinc  ore  in  exactly  the  position  in 
which  it  is  placed  o!i  the  diagram,  and  in  the  position  in 
which  it  appears  upon  the  hill.  Now,  this  information  ob- 
tained from  the  structure  of  Sterling  Hill  was  useful  in 
tletermining  the  probable  position  of  the  bed  of  red  zinc 
ore  at  Mine  Hill,  and  it  was  upon    the   theory-   that   it  was  4.9 
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the  same  bed  of  red  oxide  ore  tliat  explorations  were  under- 
taken to  discover  tiie  bed  of  red  zinc  ore  at  Mine  Hill 
nnderlying  the  franklinite;  for  you  will  observe  that 
although  by  the  diagram,  and  in  fact  the  red  zinc  overlies 
the  bed  of  franklinite  here  represented  by  the  blue  and 
black  color — 

Q.  On  Sterling  Hill  ? 

A.  At  Sterling  Hill,  in   reality  its  position  is  under  the 
bed  on  both  hills.     If  you  will  follow  downwards,  you  see 

1Q  it  underlies.  This  dips  down  through  a  series  of  strata, 
just  as  the  magnetic  iron  is,  the  magnetic  iron  lies  between 
or  just  about  between  the  crystalline  rocks,  granitic  crys- 
talline rocks  and  crystalline  limestone,  as  shown  on  the 
sketch.  I  have  not  represented  the  bed  of  magnetic  iron 
with  much  distinctness  upon  the  Sterling  Hill  section  for 
the  reason  that  while  an  out-crop  is  known  to  exist  in 
about  this  position  back  of  the  back  vein,  it  has  not  been 
sufficiently  explored  to  demonstrate  satisfactorily  that  it  is 
the  bed  of  magnetic  iron   corresponding  to   that  which  ex- 

20  ists  upon  Mine  Hill,  although  it  is  found  in  about  the 
right  position,  but  there  is  some  question  as  to  whether  it 
is  a  solid  out-crop  or  whether  it  may  not  be  a  transported. 
1  have  therefore  not  put  it  upon  this  section.  The  broken 
line — I  have  not  put  it  on  this  section  with  the  exception 
of  an  indication  of  it  at  the  extreme  left  of  the  diagram. 
The  broken  line  representing  the  same  kind  of  ore,  mag- 
netic ore  upon  the  Mine  Hill  section  is  justifiable  because 
of  the  development  which  has  been  made  by  the  adamant 
drill  at  other  places,  and   it  is  suggestively  placed  in   this 

30  manner  upon  the  section  to  indicate  its  proper  position 
under  the  surface,  due  to  a  fluctnre  which  is  known  to  ex- 
ist at  the  extreme  eastern  part  of  tiie  out-crop  of  the  ore 
bed.  Now,  theoretically,  this  bed  of  red  zinc  ore  which  is 
here  indicated,  should  be  found  mainly  upon  the  foot-wall 
or  the  bottom  side  of  this  mass  of  ore. 
Q.  On  Mine  Hill? 

A.  On  Mine  Hill,  as  well  as  upon  Sterling   Hill.     I   be- 
lieve I  have  sufficiently  explained  the  diagram. 

Q.   What  sort  of  a  curve  is  that,  the  broken  white  line — 

40   the  upper  end  of  it  ? 
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A.  This  portion  represented  by  tlie  broken  line  is  that 
portion  wiiich  has  been  swept  away,  carried  off,  broken 
down  and  carried  away  by  the  geneial  levelling  and  erod- 
ing action  of  the  ice  in  the  glacial  period,  whicli  has  shaped 
all  our  hills  and  mountains  in  this  section. 

Q.  Tlie  name  of  tlie  cnrve — what  kind  of  a  curve  is  it  ? 

A.  Tiiat  represents  tiie  anti-clinal  axis;  tlie  .other  curves? 

represented  as  they  are  known  to  exist  upon  Mine  IJiil  and 

partially  upon  Sterling  Hill,  are  cynclinal  ;  the  two   lie  in 

the  basis  of  the  curves.  iq 

Q.  Is  the  anticlinal  curve  indicated  to  be  there  as  to 
size,  or  is  tliat  iiypotlietical  ? 

A.  Tiiat  is  merely  hypothetical  as  to  form  ;  it  may  have 
been  crinkled  and  folded  in  several  other  folds  in  plications 
that  is  not  necessary  as  represented. 

Q.  Is  it  hypothetical  as  to  the  extent  of  it  ? 
A.  Noras  to  the  extent;  it  is  merely  to   indicate  the 
general  form  of  the  supposed   curve  which  maj'  iiave  con- 
stituted the  connection  between  the  two,  but  which  has  been 
removed  by  denudation.  20 

Q.  What  evidences  are  there  tiiat  anv  such  materials 
have  been  removed  ? 

A.  The  evidences  of  such  removal  are  found  primarily 
upon  the  surface  of  the  ore  beds  themselves,  which  retain 
to  this  day  the  groovings  and  markings  wiiicii  were  made 
by  the  ice  when  it  passed  over  it  in  the  glacial  period. 
That  can  be  seen  where  the  beds  have  been  uncovered  and 
not  subjected  to  any  disturbance  since  the  ice  left  them. 
The  same  evidences  may  be  found  upon  the  rocks  wliere 
we  find  the  chips  and  fi'agments  left  hj'  the  ice  action,  or 
broken  off  by  the  action  of  the  ice  and  carried  away  from 
the  beds  themselves  and  dropped  all  along  the  valley 
southwards  as  far  as  Sparta  and  beyond,  not  only  in  valley 
but  upon  the  mountain  sides ;  and  we  find  these  chips 
in  greatest  abundance  to-day  in  the  excavations  on  the 
Passaic  Company's  property  where  they  are  lieiiig  mined 
and  carried  away  for  their  miiiei'al  contents.  Then  the 
same  deposits  of  bowlders  and  chips,  sometimes  of  immense 
size,  weighing  many  tons,  are  found  all  the  way  down  the 
valley  in  the  trail  or  in  the  deposit  left  by  the  glazier,  by 
the  ice.  ^Q 
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Q.  Have  yon  the  natural  out-crop  at  Sterling  Hill  of  the 
two  veins  and  franklinite  more  fully  shown  on  the  other 
side  of  the  blackboard  ? 

A.  Yes,  sir. 

Q.  Please  turn  to  that.  The  first  diagram  is  marked  A, 
is  it  not  ? 

A.  The  one  I  have  been  describing  is  marked  A. 

Q.  This  one  marked  B  ? 

A.  This  is  marked  B. 
10       Q.  Explain  B  ? 

A.  It  is  a  diagramatic  section — 

Mr.  McCarter :  This  undertaking  to  describe 
the  construction  of  the  vein  at  Sterling  Hill  is 
still  against  our  objection. 

The  Court :     I  don't  see  the  value  of  it  in  con- 
nection   with   the    two    veins    I    permitted  to  be 
proved.     The  other  diagram  shows    it    and    illus- 
trates tlie  theory  of  the  witness — scientific  witness 
20  and  opinion  of  the  witness.     Now,  is  that  all  ? 

Mr.  Collins :  The  probable  connection,  but  not 
the  connection  as  is  actually  delineated — 

Mr.  McCarter :  He  showed  that  on  the  other 
diagram. 

Mr.  Collins  :     Also  to  show  what   beds  of  ore 
were  known  to  exist.     This  is  the  theory,  what  is 
on  known  to  exist,  and  then  the    other    theory   as  to 

what  could  be  found  at  Mine  Hill.  It  is  to  show 
in  a  graphic  way  what  the  witness  has  already 
stated,  what  the  situation  was. 

The  Court:  It  is  an  unnecessary  illustration. 
The  other  side  shows  precisely  that,  as  far  as  I 
can  see.  The  jury  may  be  able  to  see  more  than 
I  do,  but  I  do  not  see  anything  there  that  is  not 
on  the  other  side,  and  on  the  other  side  in  its 
.^  proper  connection  with  the  case,  that  is   the   con- 
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iiectioii  l)etween  the  two.  I  do  not  see  any  reason 
why  it  should  be  done  ;  it  appears  on  the  otlier 
diagram;  I  don't  think  it  is  necessary  to  explain 
again  what  may  have  been  sliown  there. 

Q.  Was  the  red  zinc  ore  plainly  in  sight  at  Sterling 
Hill? 

Objected  to. 

The  Court ;     Question  admitted  if  you  will   fix   jq 
the  time. 

Q.  When  you  tirst  went  there? 

A.  It    was   plaiuly    in   sight  in  '51,  and  being  mined    in 

quantity. 

Mr.  MeCarter;     I  object  to  the  voluntary  part 
of  the  answer. 

Q.  Was  the  out  crop  plainly  in  sight  ? 

A.  Part  of  the  distance  it  was.  ■^" 

Q.  Is  it  shown  on  tliis  left  hand  side  of  the  diagram  ? 

A.  It  is. 

Q.  What  caused  this  undulation  of  the  ore ;  that  is, 
whether  it  was  alwaj's  as  it  is  now,  in  the  hard  state,  or  was 
it  once  plastic  ? 

A.  This  plication  of  rocks  is  generally  referred  to  lateral 
pressure,  squeezing,  as  the  cause. 

Q.  Does  that  occur  frequently  in  nature  ? 

A.  It  occurs  thi'oughout  all  mountain  chains  of  which 
we  iiave  any  knowledge.  '^^ 

Q.  What  forces  operate  it  ? 

A.  That  is  a  matter  of  dispute;  it  is  due  to  the  eartli's 
contraction,  or  to  lateral  pressure,  by  the  accumulation  of 
sediments. 

Q.  At  what  period,  as  to  remote  or  very  ancient  periods, 
geologically  ? 

A.  Very  ancient;  when  the  foundations  of  the  earth 
were  laid. 

40 
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Cross-examination  by  Mr.  McCarter  : 

Q.  Wliy  do  yoii  prefer  the  term  bed  to  vein,  as  yon  say 
you  prefer  the  term  bed  ? 

A.  Tlie  iiometiclature  of  beds  and  veins  so  often  leads  to 
useless  litigation,  that  as  an  expert  in  sueli  matters  I  usually 
confine  my  description  to  the  most  exact  term  tiiat  I  can 
use,  and  these  have  the  nature  of  beds,  the  positive  sedi- 
ment— sedimentary  accumulations,  rather  than  injected 
^Q  veins  tilling  fissures. 

Q.  What  is  the  diiference,  in  your  idea,  betvFeeii  a  bed 
and  vein  ? 

A.  A  bed  is  the — first  idea  of  the  bed  is  that  it  is  of  me- 
chanical form,  materially  that  have  been  laid  down  me- 
chanically and  not  deposited  chemically,  and  the  materials 
are  laid  down  parallel  with  sediments — other  sediiKents  and 
partake  of  the  nature  of  sediments;  such  for  example  as 
coal  beds,  iron  ore  beds. 

Q.  What  is  the  difl'erence  between  "  deposited   mechan- 
OQ  ically  "  and  "  deposited  chemically  "  ? 

A.  It  is  hardly  necessary  probably  to  say  what  a  mechan- 
ical deposit  is  ;  the  simplest  idea  is  materials  carried  along 
by  running  water  or  settling  in  a  pond  of  water  or  lotion, 
settling  downwards  and  accumulating  by  the  mere  substance 
— subsidence  in  water.  The  chemical  idea  is  that  the  min- 
erals are  separated  from  solution — from  chemical  solution 
and  deposited  where  they  are  found  by  some  agency,  no 
matter  wliat,  but  deposited  from  chemical  solution — that 
would  make  a  chemical  origin    rather    than   a    mechanical 

30  origin- 

Q.  What  do  you  mean  by  a  chemical  solution  in  the  con- 
nection in  which  you  use  it  ? 

A.  I  mean  the  suspension  of  a  metal  or  metallic  salt  in  a 
monstrum,  to  use  the  old  term,  or  water  or  some  other 
fluid — it  is  usually  water,  more  or  less  charged  with  salts  of 
the  metals. 

Q.   You  mean  the  substance  is  held  in  suspense? 

A.   I  don't  mean  it  is  held  in  mechanical    suspense,    but 

held  iti   suspension  by  solution  invisible,  but  is  in  the  solu- 

4.Q   tion  just  as  salt,  when  treated  with  cold  or  hot  water,  goes 


727 

into    solution    ;ind   disappears  as  a  crystal  of  salt,  and  is  in 
the  water,  but  in  the  state  of  a  chemical. 

Q.  Is  it  a  chemical  combination  then  ? 

A.  It  is  a  chemical  suspension  of  tiie  water  ;  it  is  a  solu- 
tion of  salt. 

Q.  Does  the  salt  underj^o  any  chemical  change  by  being 
dissolved  in  the  water? 

A.  No,  sir;  not  chemical  change,  except  as  it  is  com- 
bined with  the  water. 

Q.  Well,  that  is  mechanical  combination,  is  it  not  ?  jq 

A.  It  is,  I  suppose ;  may  be  considered  mechanical  to  a 
great  extent,  but  it  is  also  a  chemical  combination,  just  as 
it  would  be  in  some  acid. 

Q.  How  does  the  salt  appear  when  the  solution  ends  and 
the  sediment  occurs  ? 

A.  When  the  water  is  removed  by  evaporation  the  salt 
crystal izes  out. 

Q.  The  same  salt  it  was  before  ? 

A.  The  same  salt. 

Q.  Tliat  has  undergone  no  chemical  change  ?  20 

A.   No  chemical  change. 

Q.  Why,  then,  isn't  it  a  mechanical  deposit  ? 

A.  Because  it  is  an  operation  of  crystalization  ;  the  very 
fact  of  crystalization  out  from  the  water  shows  that  it  has 
been  in  solution  there,  in  this  case. 

Q.  Now,  Mr.  Blake,  what  were  the  mineral  constituents 
of  the  bed  of  ore  extending  from  the  Southwest  opening  to 
tlie  north  end  of  the  hill,  in  a  general  way  ;  at  Mine  Hill, 
of  course,  I  am  speaking  about  ? 

A.  The  mineral    constituents   are  franklinite,    troostite,  3Q 
silicate  of  manganese,  tephroite  ;  3'ou  will    excuse   me  for 
giving  these  mineralological  names. 

Q.  I  am  acquainted  witii  them  so  far  ;  you  need  not  ex- 
cuse yourself. 

A.  (!alcite,  garnite,  Jeffersonite,  silite,  apatite,  zincite, 
Sussexite,  and  there  may  be  some  others ;  I  don't  recall 
tluMU  just  now. 

Q.  Now,  were  these  materials  known  to  be  contained  in 
that  bed  in  18-tS  ? 

\.  Not  all  of  them.     I  supposed    tiiat  you,  as  the  (pies-   40 
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tion  was  put  to  me,  that  you  referred  to  my  present  knowl- 
edge. 

Q.  My  present  question  refers  to  what  was  known  to  be 
there  in  1848.  How  many  of  these  minerals  were  apparent 
when  you  first  went  there  in  1850 — 1851,  the  first  time 
you  went  there  ? 

A.  The  frankliuite,  the  zincite,  Jeffersonite,  garnite, 
troostite,  and  some  other  minerals  that  I  do  not  thiidc  occur 
in  very  large  quantity,  and  not  necessary  to  mention. 
IQ  Q.  In  what  proportion  do  tlie  minerals  garnite,  Jeffer- 
sonite, silite,  apatite,  and  Susse.xite  appear  in  that  bed,  as 
compared  with  the  amount  of  the  other  minerals — frank- 
liuite, troostite  and  zincite  ? 

A.  They  are  in  comparatively  small  quantities. 

Q.  And  quite  unimportant,  are  they  not,  to  any  commer- 
cial use  of  the  ore  ? 

A.  The}'  are  unimportant  except  as  undesirable  impurity. 

Q.  Impurities?     Now,  liow  do  the  minerals  frankliuite, 
troostite — I  prefer  the  old  name  of    wiilemite    for  troostite 
20  — and  zincite  occur  in  the  vein  with  reference  to  their  jux- 
taposition and  inter-mixture? 

A.  The  mixture  I  have  described  as  analagous  to  the 
layers  of  the  leaves  of  a  book.  I  do  not  mean  that  the}' 
were  peifectly  flat,  tiiat  the  sides  of  these  layers  were  per- 
fectly parallel,  but  in  fact  they  exist  in  lenticular  bodies, 
sometimes  swelling  out,  bulging  out,  and  then  tapering 
down  again,  and  one  set  of  materials  will  replace  another, 
so  that  in  making  the  section  across  the  bed  no  two  sections 
would  be  exactly  alike.  At  the  time  to  which  you  refer 
30  there  was  very  little  work  done  upon  Mine  Hill,  and  the 
opportunities  for  investigation  were  not  nearly  so  great  as 
later  years,  and  what  I  did  see  was  chiefly  along  the  foot 
wall  of  the  frankliuite  bed,  where  excavations  had  been 
made  to  obtain  red  zinc  ore,  and  it  occurred  that  red  zinc 
ore  occurred  at  the  Weights  and  Measures  opening,  and  at 
an  opening  near  the  Hamburg  road,  and  it  was  the  expec- 
tation that — 

Q.  Never  mind,  now.    I  didn't  ask  you  about  any  expec- 
tation.    Please  give  the  witness  my  question. 
40       Q-  (Question  read.) 
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Mr.  Collins:     He    hasn't    fiiiislied    the    answer 
yet. 

The  Court :     Observe  the  tjuestion  and  answer 
it. 

A.  Ill  parallel  layers  or  lenticular  bodies,  lying  side  by 
side,  showing  only  upon  the  edges  at  the  out-crops. 

Q.  Now,  in  these  parallel  layers,  as  3'ou  call  them,  or  in 
the  lenticular  masses,  does  tiie  layer  of  each  mineral  or  len- 
ticular mass  have  any  given  material  occur  entirely  b}' itself 
without  inter-mixture  with  the  other  materials? 

A.  Not  exactly;  not  by  any  means.  It  may  be  said  to 
be  characteristic  of  this  whole  bed  that  there  is  a  mixture 
of  minerals  from  one  end  to  the  other  ;  that  tliese  minerals 
are  disposed  generally  in  layers  or  lenticular  bodies. 

Q.  Now,  tiiese  lenticular  bodies  that  yow  speak  of,  do 
you  mean  to  give  us  the  idea  that  those  lenticular  bodies 
are  homogeneous  as  to  one  mineral,  and  not  mixed  with 
the  other?  -- 

A.  I  do  not.     I  tried  to  (|nalify  that. 

Q.  How  would  you  qualify  it  ? 

A.  That  they  are  not  perfectly  free — one  body  perfectly 
free  from  the  minerals  that  are  found  in  another  body,  but 
there  is  a  preponderance  generally  in  these  lenticular  bodies 
of  one  material  or  another  that  marks  or  forms  a  difference 
in  the  bodj'  of  the  bed  itself. 

Q.  Each  lenticular  mass,  however,  would  contain  all  the 
minerals  ? 

A.  No,  sir  ;  not  by  any  means.  - 

Q.  I  don't  mean  all  I  have  named,  but  would  contain 
franklinite,  willemite  and — 

A.  Not  necessarily. 

Q.  I  mean,  ain't  that  so  in  fact  ? 

A.  Not  in  fact. 

Q.  Could  you  tell  that  in   1850? 

A.   Only  by  verj-  careful  investigation. 

Q.  But  did  you  make  a  careful  investigation  in  1850  so 
as  to  give  you — 1851 —  so  as  to  give  you  the  information 
which  you  now  state  in  regard  to  the  structure  of  that  bed  ?   aq 
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A.   Not  wholly  so. 

Q.  How  extensively  did  you  examine  that  deposit  in 
1851? 

A.  I  crossed  it  and  recrossed  it  open,  and  wherever  there 
were  openings  I  investigated  them — looked  at  the  nature 
of  the  ore,  constitution  of  the  ores ;  the  manner  of  their 
distribution. 

Q.  I  understand  you  to  say  that  the  only    openings   that 
you  discovered  in  18.51  was  one   called   the   Weights    and 
\Q  Measure  opening,  and  the  opening  on    the    north  part    of 
the  hill  ? 

A.  I  didn't  say  that.  I  said  there  were  two  such  open- 
ings that  I  knew  about. 

Q.  Were  there  any  others  ? 

A.  I  think  there  were. 

Q.  Where? 

A.  I  can't  designate  them  now. 

Q.  In  giving  your  description  of  this  vein  yesterday,    or 
tliis  bed,  did  you  refer  to  any  other  tlian  the   two   I    have 
20   named  ? 

A.  I  referred  to  the  south  end  of  Mine  Ilill,  what  is 
called  the  Southwest  opening  there,  to  the  tunnel,  which 
underruns  the  two  out-crops  or  tlie  bed  itself. 

Q.  Were  the  Southwest  opening  and  the  tunnel  in  exist- 
ence in  1851 ? 

A.  The  tunnel  wasn't,  but  I  made  reference  to  that  yes- 
terday. 

Q.  Yes.     The   tunnel   opening  wasn't  in   existence   in 
1851? 
30       A.  No. 

Q.  What  opening  was  there  at  what  is  now  the  South- 
west opening,  in  1851 ? 

A.  My  impression  is  there  was  a  large  heap  of  ore  there 
and  an  opening  ;  I  can't  remember  how  it  looked. 

Q.  Now,  are  you  confident  that  there  was  an  opening 
and  a  large  heap  of  ore  there  ? 

A.  No ;  I  wouldn't  be  positive  as  to  that. 

Q.  Was  there  not  a  heap  of  magnetic  ore  near  the  vein 
which  3'ou  now  refer  to  in  3'our  recollection,  if  you  have    a 
40    recollection  ? 
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A.  I  remember  seeing  magnetic  ore  there  in  one  or  two 
or  three  heaps,  1  tliink  ;  several  places. 

Q.  Ill  that  exploration  in  1S51,  did  yon  do  any  blasting 
or  excavation  ? 

A.  1  did  not.' 

Q.  I  understood  you  to  say  your  employment  required 
you  to  investigate  the  limestone  rocks  up  as  far  as  Mounts 
Adam  and  Eve,  in  Orange  County  ? 

A.  I  was  to  investigate  them  as  far  as  they  went ;  as  far 
as  they  could  be  found.  iq 

Q.  And  how  far  did  you  find  them  to  go? 

A.  Up  to  the  margin  of  the  drowned  lands  along  the 
Wallkill. 

Q.  IIow  far  was  the  margin  of  the  drowned  lands  on  the 
Wallkill  from  the  Franklin  furnace? 

A.  I  reall}'  forget  the  distance,  l)ut  my  impression  is 
about  fifteen  miles. 

Q.  And  did  you  during  the  period  spent,  make  a  thor- 
ough investigation  in  that  region  in  the  line  to  which  your 
investigation  was  directed  ?  20 

A.  I  did. 

Q.  Now,  sir  ;  huw  much  time  was  consumed  in  that  in- 
vestigation i 

A.  The  summer  of  1851. 

Q.  The  summer.     What  do  you  mean  b}' the  summer  ? 

A.  I  mean  from  the  first  of  May  to  the  frost — until  the 
weather  became  so  cold  it  was  not  possible  to  finish  the 
work  ;  or  it  may  have  been  that  I  had  completed  the  work 
before  that  extreme  cold  ;  I  don't  remember  just  exactly. 

Q.  I  didn't  ask  you  how  long  it  did  take  you  to  complete  3Q 
the  work  ? 

A.  It  took  me  all  summer  on  that  line. 

Q.  What  do  you  mean  by  all  summer? 

A.  I  mean  as  long  as  you  could  do  field  work  to  advan- 
tage, or  until  the  work  was  accomplished. 

Q.  That  is  what  I  want  to  find  out,  whether  the  work 
was  accomplished  before  tiie  summer  was  over,  or  whether 
you  had  to  use  the  whole  summer  to  do  it  ? 

A.  I  can't  tell  you  the  date  I  left ;  I  could  if  I  had  my 
notes  here;  I  kept  a  diaiy  and  have  ever   since    that    time   40 
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and  could  tell  you  exactly  where  I  was. 

Q.  I  don't  want  the  exact  date  ? 

A.  I  can  give  it  to  you  if  you  want  it. 

Q.  1  don't  want  it.  How  much  of  that  time  did  yon 
spend  in  exploring  this  1,500  feet,  or  three-quarters  of  a 
mile  you  call  it,  on  Mine  Hill  ? 

A.  I  made  iny  iieadquarters  first  at  Kimball's — old  Grar- 
ret  Kimball's — and  from  that  point  I  investigated  Sterling 
Hill  thoroughly,  and  from  there  I  worked  up  between 
■j^Q  Sterling  and  Mine  Hills  ;  following  the  outcrops  ;  looking 
for  the  continuation  of  these  beds ;  investigating  the  so- 
called  out-crops,  and  then — 

Q.  One  moment  ? 

Mr.  Collins  :     Let  him  finish  it. 

Mr.  McCarter  :     I  don't  want  him  to    continue 
because  it  is  not  in  replj'  to  my  question. 


20 


Q.  (Question  read.) 

A  I  was  proceeding  to  tell  you  how  I  did  it  so  as  you 
could  form  an  opinion  yourself. 

Q.  I  didn't  ask  you  how  you  did  it  ;  I  asked  you  how 
long — what  part  of  the  time  was  devoted  to  the  investiga- 
tion of  this  1,.500  feet ;  wliat  part  of  the  summer  ? 

A.  I  walked  up  back  and  forth  from  Garret  Kimball's 
up  to  the  upper  end  of  Mine  Hill  for  two  or  three  weeks, 
and  then  when  I  became  well  acquainted  with  this  Mine 
Hill  I  moved  my  traps  up  to  the  son  of  old  Vandergeisen, 
QQ  then  I  walked  up — when  it  was  too  far  for  me  to  walk,  I 
would  drive  or  ride  down  to  the  place  and  stay  and  inves- 
tigate, and  then  go  on ;  I  done  that  for  a  month  before  I 
moved  my  traps  up  to  Squire  Vandergeisen's. 

Q.   How  far  up  did  you  go  before  that  ? 

A.  Up  to  Mine  Hill. 

Q.  How  far  beyond  ? 

A.  Not  far  beyond  Mine  Hill,  because  it  was  too  far  to 
walk  back  and  forth. 

Q.  Wliat  time  did  you  begin  your  explorations  from  the 
40  place  of  Vandergeisen's  son  ? 
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A.  That,  1  think,  was  iu  the  end  of  the  month  of  May — 
hitter  part  of  May  ;  I  can't  say  from  recollection. 

Q.  And  from  there  did  you  go  further  north? 

A.  I  did. 

Q.  How  did  tlie  mineral  of  red  oxide  of  zinc  occur  in 
the  bed  as  you  discovered  it  in  1851,  at  Mine  Hill  ;  I  am 
confining  my  inquiries  to  that,  unless  I  state  otherwise  ? 

A.  It  occurred  in  laminar  or  foliated  masses  in  franklin- 
ite  at  the  Weights  and  Measures  opening,  and  in  the  more 
usual  form  of  a  paste,  in  which  tiie  crystals  of  franklinite   10 
were  disseminated,  at  tlie  Hamburg  road  opening  further 
north. 

^Ir.  McCarter :  You  showed  the  witness  a 
specimen  of  laminar  and  red  oxide  in  red  lime- 
stone ? 

(Specimen  produced.) 

Q.   What  proportion  of  the   minerals  found   in   this  bed 
on  ilino  Hill  consisted  of  ore  of  which   that  is   a  fair  speci-  20 
men  >. 

Mr.  Collins  :     Give  its  number,  please. 

Mr.  McCarter :     Elake  No.  3. 

A.  A  very  small  proportion  ;  the  ratio  of  a  mass  like 
this,  or  masses  like  this  occurring  there  to  the  whole  bed 
might  be  from  1  to  10,000. 

Q.  Yes  ;  would  that  represent  any  material  portion  of 
the  deposit?  3q 

A.  It  would  not ;  we  used  to  think  these  were  speci- 
mens. 

Q.  Curiosities? 

A.   For  mineralogists. 

Q.  Yes;  where  did  that  come  from? 

A.  This,  I  understand,  came  from  Mine  Hill. 

Q.   How  do  you  know  where  it  came  from  ? 

A.  From  the  look  of  it. 

Q.  Well,  this  is  produced  by  you — marked  by  your 
name  ;  do  you  know  where  it  came  from  ?  ^q 
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A.  I  did  not  take  it  out. 

Q.  No  ;  \'oii  only  identify  it  as  a  specimen  of  that  pecu- 
liar kind — 

A.  Lainin;ir  red  zinc  ore. 

Q.  Yes ;  were  there  not  occasional  specimens  fonnd 
where  tiie  red  zinc  ore  was  in  flakes  or  leaves  imbeded  in 
white  limestone  with  almost  no  other  mineral,  zinciferous 
mineral  in  it. 

A.  Not  on  Mine  Hill —  they  were  rather  rare  ;  on  Ster- 
10  li'ig  Hill  they  were  abundant — comparatively  abundant. 

Q.   Abundant  in  a  mining  sense  ? 

A.   No,  in  tiie  sense  of  specimens. 

Q.  Yes  ;  wliat  examination  did  you  make  in  1851  of  the 
constitution  of  that  part  of  the  bed  at  the  noi'th  end  where 
you  found  what  you  call  the  red  zinc  ore. 

A.  I  have  an  image  of  that  in  my  mind  to  this  day.  I 
used  to  jump  down  into  a  pit  about  three  or  four  feet  deep 
on  the  foot  wall  of  the  franklinite  bed  in  which  plants 
were  growing  ;  it  had  been — to  the  best  of  my  recollection 
20  it  liad  not  been  woi'ked  for  some  time.  Tlie  opening,  as  I 
rememl)or  it,  was  about  three  feet  wide,  and  there  was  a 
bed  of  red  zinc  ore  there  not  as  good  to  my  eye,  as  I  re- 
member it,  as  that  found  upon  Sterling  Hill  ;  still,  there 
was  more  red  zinc  ore  there  than  there  was  in  the  hanging 
wall  part. 

By  Mr.  R.  H.  McCarter  : 

Q.   In  the  what? 

A.  In  the  hanging  wall  ])art  of  the  whole  bed,  the  whole 
30   mass  of  ore. 

By  Mr.  T.  N.  McCarter  : 

Q.   What  do  you  call  the  hanging  wall  part  ? 

A.  I  mean  the  portion  which  overhung,  or  laid  over, 
apparently,  the  mass  of  ore  of  which  I  am  speaking — the 
upper  wall. 

Q.  So,  that — that  was  by  the  west  side  of  the  vein  ? 

A.  That  wall  is  upon  the  east  side  of  the  vein,  or  side 
^0  towards  the  mass  of  ore. 
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Q.  Tlieii  this  mass  of  ore  was  on  the  west  side  ? 

A.  It  was. 

Q.  And  next  to  the  wall  of  the  vein,  the  rock  wall  ? 

A.  It  was  near  to  the  rock  wall,  near  to  the  limestone — 
the  foot  wall. 

Q.  Now,  was  that  the  case  wherever  you  found  what 
you  call  red  oxide  ore,  apparent  on  the  bed  at  that  time  ? 

A.  That  position  was  the  case ;  that  was  the  position  in 
which  I  found  these  bodies  containing  tiie  red  zinc  ore,  or 
red  oxide  of  zinc.  10 

Q.  Always  on  the  west  side  of  the  vein  ? 

A.  Always  on  the  west  side  of  the  vein. 

Q.   And  next  to  the  foot  wall  ? 

Mr.  Parker  :     Speaking  of  Mine  Hill  ? 
Mr.  McCarter  :     Of  course. 

Q.  Could  you  form  an  estimate  at  that  time,  from  the 
appearance  of  the  opening  which  you  have  just  been  speak- 
ing about,  which  you  say  was  overgrown  and  seemed 
to  have  been  made  some  time  before — could  you  form  a 
judgment  from  the  size  of  the  growth  that  was  there,  or 
any  other  indication  that  was  there,  how  long  before  then 
that  opening  had  been  made? 

A.  No,  I  cannot.  I  did  not  mean  that  there  were  large 
trees  growing  in  it;  there  was  grass  and  weeds  as  I  remem- 
lierit;  it  was  an  annual  growth  ;  they  spring  up ;  might 
have  been  one,  two  or  five  years  ;  I  can't  sa v. 

Q.  Could  you  tell,  from  what  you  saw,  whether  it  lay  in 
this  lenticular  way  of  which  you  spoke  in  the  lenses,  or 
w;is  it  sufficiently  developed  for  you  to  form  an  opinion 
about  that  ? 

A.  It  was  not  sufficiently  developed  to  show  me  an  ex- 
treme opinion  of  a  lenticular  body — I  mean,  that  it  pro- 
duced that  impression  upon  me  at  that  particular  point,  but 
it  was  no  doubt  one  of  the  factors  which  caused  me  to  form 
a  conclusion  as  to  the  general  constitution  of  tiie  body. 

Q.  What  was  one  of  the  factors  ? 

A.  This  bed  that  I  observed  separate  and  segregated  out, 
so  to  speak,  from  the  great  mass  of  the  minerals.  40 
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Q.  Did  you  then  form  an  opinion  founded  on  what  you 
observed  that  the  bed  was  composed  of  lenses  ? 

A.  I  had  that  general  conviction  at  that  time,  or  at  the 
end  of  my  work  that  summer  ;  I  can't  say  exactly  when  it 
was  first  adopted  by  me,  but  that  was  the  impression  pro- 
duced upon  me  by  the  investigation. 

Q.  Well,  was  that  due  to  your  investigation  of   this  par- 
ticular locality  or  due  to  your  general  knowledge  that  ores 
of  that  region  do  occur  in  lenses  ? 
IQ       A.  This  particular  locality  was  one  of  the  factors    taken 
in  connection  with  the  out-crops  that  I  saw. 

Q.  What  do  you  mean  by  tiie  out-crops  that  you  saw  ? 

A.  The  out-crops  on  Mine  Hill,  of  the  franklinite. 

Q.  Are  the  lenses  distinguishable  from  the  out-crop  ? 

A.  They  are,  if  one  is  very  careful  and  the  out-crop  has 
not  been  disturbed  or  broken  ;  I  mean  traveled  over  so,  as 
to  destroy  its  integrity.  There  is,  however,  a  great  dis- 
coloration of  all  the  minerals  by  oxidization,  so  that  there 
is  a  general  similarity  in  appearance  and  everything. 
20       Q-  Yes? 

A.  Upon  the  out-crop. 

Q.  Tiie  whole  out-crop  had  a  similar  appearance  due  to 
oxidization  ? 

A.  Has  a  similarity,  black  color. 

Q.  Did  not  that  general  similarity  in  the  appearance  of 
the  whole  out-crop  prevent  your  discovering  any  lenticular 
formation  by  the  mere  observation  of  the  out-crop  ? 

A.  It  did  not. 

Q.  Then  could  you  see  the  different  minerals  in  the  bed, 
3Q   notwithstanding  the  discoloration  ? 

A.  I  could,  by  critical  expert  examination. 

Q.  Did  you  see  them  in  1851  ? 

A.  Certainly. 

Q.  What  do  yon  mean  by  critical  expert    investigation  ? 

A.  I  mean  by  getting  down  to  it,  looking  at  the  different 
minerals;  examining  them  to  see  what  they  were;  trying 
to  find  out  what  they  were,  and  find  new  minerals,  some 
new  combination ;  we  were  always  looking  out  for  new 
things. 
4.Q       A.   Yes.     This  was  your  first  visit,  I  understand  ? 
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A.  My  first  investigation  of  these  beds. 

Q.  And  yon  were  abont  twenty-six  years  old  ? 

A.  Thirty-six? 

Q.  Twenty-six — I  wonld  not  put  you  as  old  as  that  ? 

A.  About  that. 

Q.  Now,  did  you  discover  on  that  visit  the  occurrence 
of  willeinite  in  that  vein  ? 

A.  I  did. 

Q.  Did  you  form  an  opinion  as  to  the  quantity  or  extent 
of  its  existence  in  tiie  deposit?  iq 

A.  I  did.     By  willemite,  you  mean  troostite  ? 

Q.  Don't  you  know  what  I  mean  by  willemite  ? 

A.  Yes ;  you  told  us  just  how  you  preferred  to  call  it 
willemite,  contrary  to  its  true  composition  and  the  evidence 
hrfore  yon. 

C^.  Well,  when  did  you  discover  that  willemite  was  not 
the  true  name  for  the — what  you  call  troostite  ? 

A.  As  a  matter  of  mineralogy  when  we  heard  old  Thomp- 
son, wiio  used  to  make  speeciies  sometimes — 

Q.  One  moment,  now  ;  drop    old    Thompson   and   come   20 
down  to  young  McCarter,  so  to  speak. 

A.  Very  well,  sir. 

Q.  I  asked  you  when  you  first  discovered  willemite  as  a 
l)roper  name  for  wliat  you  called  troostite  ? 

A.  Well,  I  have  been  moi'e  convinced  of  it  since  I  have 
seen  the  muddle  you  have  got  into  here  in  this  Court ;  this 
term  of  Court,   tiiat  1  ever  was  before. 

Q.  Then  it  is  since  the  muddle  in  this  term  of  Court  tliat 
you  have  been  induced  to  resort  to  the  name,  troostite,  for 
what  was  formerly  known  as  willemite  ?  oq 

A.  Practically  so,  because  I  sav?you  were  comparing  two 
very  different  minerals. 

Q.  What  do  you  mean  by  two  very  different  minerals? 

A.  I  mean  you  compared  the  willemite  of  Europe,  which 
does  not  contain  manganese,  with  the  ore  called  willemite, 
of  this  country,  which  does  contain  manganese. 

Q.  What  has  that  to  do  witli  the    question  I   asked  you? 

A.  It  is  a  different  composition  of  minerals,  and  there- 
fore entitled  to  a  different  name,  in  my  opinion. 

Q.   When  did  you  find  out  it  was  a  diffei'ent  composition   4.9 
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of  minerals  which  entitled  it  to  a  different  name  from  wil- 
lemite  ? 

A.  Since  I  l)eeame  a  student  of  mineralogy. 

Q.  How  long  have  you  been  of  that  opinion  that  wille- 
mite  was  not  a  proper  name  for  this  silicate  of  zinc  and 
manganese  ? 

A.  It  never  troubled  7ne  very  much ;  I  used  to  use  it  in- 
discriminately, in  old  times — 

Q.  Oh,  come  now,  you  are  a  scientific  man,  accustomed 
IQ  to  lectures,  and  I  wish  you  would  answer  my  question? 

A.   What  is  the  question  ? 

Q.  (Question  read  to  witness  as  follows :  "  How  long 
have  you  been  of  that  opinion,  that  willeraite  was  not  a 
proper  name  for  this  silicate  of  zinc  and   manganese  "?) 

A.  Since  the  discussion  in  Court. 

By  the  Court : 

Q.  Tins  term  ? 
„„       A.  This  term  ;  yes,  sir. 

Further  cross-examination : 

Q.  This  term  of  Court,  do  you  mean? 

A.  Yes,  sir ;  this  case. 

Q.  Had  you  used  the  term  willemite,  as  applied  to  this 
ore,  prior  to  that  ? 

A.  I  had. 

Q.   Generally,  had  you  not  ? 
Qrt        A.  Generally. 

Q.  And  did  you  ever  call  it  troostite  in  any  of  your 
papers  or  communications  about  this  matter  before  this 
trial ? 

A.  I  cannot  refer  to  any. 

Q.  Have  you  not  intentionally  changed  the  use  of  the 
term,  adopted  the  use  of  trie  term  troostite  with  reference 
to  the  effect  your  evidence  would  have  in  this  case  ? 

A.  No,   not  with   reference   to   the  effect  my  evidence 

would  have;  I  am  free  to  say  that  I  thought  you  were  get- 

^Q   ting  astray,  and  I  advised  my  friends  who  called    me    here 
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that  tliey  were  dealing  with  two  different  things,  and  1 
thought  tliey  siiouid  use  the  old  namewhicii  Dr.  Thompson 
gave  it. 

Q.   Wlien  did  you  so  advise? 

A.  Since  I  came  here. 

Q.  This  term  ? 

A.  Yes,  sir. 

Q.   Yon  were  a  witness  here  last  year,  were  you  not  ? 

A.  I  was. 

Q.  And  gave  your  evidence  in  regard  to  this  ?  jq 

A.  I  did. 

Q.  Why  didn't  you  adopt  that  name  tiien,  and  advise 
your  friends,  as  you  call  them,  to  resort  to  the  term  troostite 
instead  of  willemite  ? 

A.  I  don't  remember;  it  did  not  occur  to  me,  perhaps, 
the  great  difference  there  was  between  these  two,  although 
Sheppard  made  a  distinct  species  of  this  mineral  which  oc- 
curred in  this  locality,  because  of  its  difference  in  compo- 
sition, and  we  authorities  in  miner:ilogy  sometimes  have  our 
likes  and  dislikes  and  preferences,  and  at  that  early  time  in  20 
1851  and  1852,  willemite  had  just  been  heard  of  as  a  new 
thing,  and  there  was  a  generalization  tending  to  unification 
of  the  different  species,  and  because  this  had  somewhat  the 
same  composition  of  willemite  they  adopted  Levy's  name  of 
willemite,  parricularly  as  old  Thompson,  as  I  have  seen, 
had  misled  the  scientific  world  and  mineralogists  about  the 
composition  of  this  very  material. 

Q.  Who  was  old  Thompson  ? 

A.  A  mineralogist  of  old  times  who  made  an  analysis  of 
this  ore  and  called    it    silicate  of    manganese,    and  we  sup-  30 
posed  is  was  such,  but  it  was  found  out  afterwards  in  Paris 
that  it  was  a  composition  of  silicate  of  zinc  and  manganese. 

Q.  When  did  Thompson  make  his  analysis  by  which  he 
misled  the  scientific  world  ? 

A.  Oh,  well,  I  can't  give  you  the  date,  I  don't  think  ; 
Dana  in  his  first  edition  descriiied  the  mineral  as  a  silicate 
of  manganese,  and  he  quoted  Dr.  Thompson's  analysis,  and 
that  was  in  1837 ;  I  can't  give  you  the  date  of  Dr.  Thomp- 
son's analysis  ;  he  says  that  he  published  it  in  1828. 

Q.   Analysis  of  what  ?  40 
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A.  Troostite,  he  called  it;  silicate  of  manganese. 

Q.  Did  he  name  it  troostite  ? 

A.  No. 

Q.  He  made  an  analysis  of  the  silicate  of  manganese? 

A.  That  is  what  he  said. 

Q.  Is  that  the  same  ore  as  we  have  here  ? 

A.  The  same  ore  from  Mine  Hill  and  Sterling  Hill. 

Q.  How  do  yow  know  ? 

A.  Because  they  got  hold  of  some  of  it  and  compared 
^Q  the  characteristics,  as  described  ;  I  think  they  verified  the 
specimens  ;  I  think  they  got  them  from  America  and  made 
an  analysis  and  proved  tiiat  Thompson  was  wrong. 

Q.  They  proved  the  analysi-?  tiiey  made  was  not  of  the 
same  mineral  as  Thompson's  ? 

A.  Yes,  sir ;  tiie  same  material ;  not  exact!}'  the  same 
weight  of  material,  but  the  same  substance  from  the  same 
place. 

Q.  And  they  proved  that  Thompson  was  wrong? 

A.  Proved  that  he  was  wrong,  that  he   had  weighed    his 

20  zinc  and  manganese.     In    those   times,  it  must  be    said    in 

justice  to  the  memory  of  Thompson,  it  was  very  difficult  to 

make  separation  between  the  oxide  of   zinc    and   the  oxide 

of  manganese. 

Q.  You  said  that  willemite  had  not  been  known  in 
America  up  to  that  time  ? 

A.  It  had  not,  practically. 

Q.   Had  it  been  known  by  mineralogists? 

A.  It  is  possible  that  some  of  the  more  advanced  miner- 
alogists who  had  communication  at  that  time — it  was  be- 
3Q  fore  steamers,  ahnost,  or  about  the  time  that  steamers  were 
put  on  the  Atlantic — they  may  have  had  some  information 
of  that. 

Q.  I  mean  mineralogists  in  this  country  ? 

A.  In  this  country,  yes,  sir.  Our  communication  at  tiiat 
time  with  mineralogists  abroad  was  very  slight. 

Q.  There  was  slight  communication  with  mineralogists 
abroad  ? 

A.  Yes,  sir. 

Q.  How  do  you  know  how  extensive  the  communication 
^0   with  mineralogists  abroad  was  prior  to  Thompson's  time  ? 
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A.  I  don't  say  prior  to  Tliompsoii's  time ;  of  my  own 
loiowledge  I  knew,  later  than  that,  it  was  very  difficult 
wiien  1  was  a  student  to  get  information  from  mineral- 
ogists abroad,  when  I  was  at  New  Haven,  the  headquarters 
for  information. 

Q.  You  spoke  of  Dana's  edition  of  1836  ? 

A.   His  first  edition,  I  think  it  was  1836. 

Q.  Was  it  1836  or  1831  ? 

A.  (Witness  refers  to  memoranda)  1837. 

Q.  Do  you  quote  Professor  Dana   and   his   book    as   an  jq 
authoiity  on  the  subject? 

A.  Here? 

Q.  Here  now  ? 

A.  I  did  not. 

Q.  Do  you  refer  to  him  ? 

A.  Except  in  relation  to  troostite. 

Q.  Do  you  consider  Dana's  propositions  on  this  subject 
authoritative  ? 

A.   I  do. 

Q.  I  i-efer  you   to    Dana's   System   of   Mineralogy,   the  oa 
edition  of  1850,  under  the  head  of  Willemite,  on  page  483, 
and  ask  you  if  he  does  not  make  willemite  and  troostite  and 
anhydrous  silicate  of  zinc  synonymous? 

A.  Probabl}'  he  does  ;  I  know  he  did  in  the  later  edition  ; 
he  quotes  Levy's  name  and  puts  it  in  advance  of  that  given 
by  Vanuxem  and  Keating. 

Q.  Vanuxem  and  Keating,  you  knew  of  them,  did  you 
not? 

A.  Yes,  sir. 

Q.   And  did  not    they    characterize    this    ore    in    Sussex   qa 
County  as  willemite  ? 

A.  No  ;  not  to  my  knowledge^  they  characterized  it  as 
silicious  oxide  of  zinc. 

Q.  And  didn't  they  call  it  willemite  ? 

A.  No,  sir. 

Q.  Not  in  1824  ? 

A.  No. 

t,).  What  is  the  difference  between  silicious  oxide  of  zinc 
and   willemite  ? 

A.  The  silicious  oxide  of  zinc  of  A'anuxem  and  Keating  40 


742 

is  a  compound  of  silicate  of  zinc  and  silicate  of  manganese 
and  iron  ;  that  is,  the  mineral  contains  a  portion  of  oxide  of 
manganese  as  well  as  oxide  of  zinc  and  part  oxide  of  iron 
also. 

Q.  How  does  that  differ  from  the  mineral  we  have  been 
talking  abont  here  as  willemite  ? 

A.  Willemite  does  not  contain  manganese  ;  it  is  a  simole 
silicate  of  zinc. 

Q.  I  am  asking  yon  whether — ■ 
IQ       A.  I  gave  you  one  and  not  the  other ;  do   yon   wish   the 
other  >: 

Q.   I  forget  what  it  was  now  ? 

A.  You  asked  me  the  difference,  as  I  understood  it. 

Q.   Yes? 

A.  The  willemite  is  without  manganese  ;  the  silicious 
oxide  of  Vanuxem  and  Keating  contains  oxide  of  manga- 
nese as  well  as  oxide  of  zinc. 

Q.  And  they  referred  to  the  ore  found  in  this  locality? 

A.  Vanuxem  and  Keating  did. 
20       Q.   As  early  as  1824  ? 

A.  Yes,  sir.  They  were  the  first  to  describe  this  mineral 
and  to,  in  a  measure,  correctly  describe  it. 

Q.  You  mean  at  this  particular  locality — found  at  this 
particular  locality  ? 

A.  I  do. 

Q.  Willemite  as  you  call  it,  had  been  known  and  de- 
scribed long  before  ? 

A.  The  f oi'eign  willemite  had  been  described  by  Levy,  but 
we  did  not  know  about  it  in  1834,  indeed,  Levy  had  not  de- 
30  scribed  it  as  early  as  that,    1   have   forgotten   the   date   of 
Levy's  description.     I  wish  to  add  in   regard    to    the   com- 
position of  — 

Mr.  Griggs:     Never  mind,  Professor. 

Mr.  Collins  :     I  think  the  witness  is  entitled  to 
make  an  explanation  if  he  desires. 

The  Court ;     If  he  says  he  desires  to. 
^Q  Mr.  Collins  :     May  I  ask  him  if  he  does  ? 
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The  Court :     You  iiiaj'  later  on,  re-direct  exami- 
nation. 

Q.  Will  jou  he  kind  enongli  to  read  what  Dana  says 
under  the  head  of  willeuiite,  I  mean  the  tine  print  in  his 
edition  of  1850? 

A.  Dana's  edition  of  1850,  third  edition,  page  483,  nn 
der  the  specific  title  of  willemite  ;  says  ;  "  Rhombohedrial. 
In  troostite  the  angle  of  rhombohedrial  (that  is  R.  R.)  is 
115  degrees."     Then  he  gives  Sheppard's  measurements.       -tn 

Q.  I  said  the  small  print  ? 

A.  Do  you  wisli  the  whole  of  it. 

Q.   No,  I  asked  you  for  the  small  print? 

A.  "Willemite — Levy, 'Annals  Des  Mines,'  Fourth  Series, 
IV,  513.  Silicious  Oxide  of  Zinc — L.  Vanuxem  and  W. 
H.  Keating.  'Journal  Academy  Natural  Sciences,'  Phila- 
delphia, 1821:,  IV.,  8,  Williamsite,  Wilhelmite,  Hebetine, 
Anhydrous  Silicate  of  Zinc,  Troostite — Sheppard."  That 
is  all  the  tine  print. 

Q.  That  is  enough.     Now,  I  refer  you  to  the  same  book,   oQ 
on  page  696,  and  ask  you  if  that  contains  in  Dana's  Appen- 
dix, a  statement  of  the  analysis  of  willemite  ? 

A.  In  the  same  book,  1850,  third  edition,  appendix,  but 
without  date,  Dana  gives  the  following:  "Willemite — p. 
483." 

Q.  That  is  the  page  referred  to  before  ? 

A.  It  refers  back. 

Q.  The  page  we  have  been  reading  from  before  ? 

A.  Yes,  sir;  the  page  in  the  volume.  He  sa\'s '"Analysis 
i  1,  2,  Mouheim,  (Verb.  Nat.  Vereins  Rheinl.,  1848,157)."  3Q 

Q.   What  do  you  understand  that  to  mean  ? 

A.  A  Natural  History  Society  on  the  Rhine.  That  is 
for  those  two  analysis.  Then  it  says,  '•  3  and  4,  Delesse 
(Annals  Des  Mines  (4)  Ex.  211).  Now,  the  analysis  are — 
Si."- 

Q.  Suppose  you  read  them  without  the  symbols? 

A.  The  tirst  three  are  from  Stolberg,  and  tlie  fourth 
from  Franklin,  New  Jei-sey. 
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No.  1,  is  Silica, 

26.90 

Zinc  Oxide, 

72.91 

Protoxide  of  Iron, 

0.35 

Equal, 

100.16 

MONHEIM.  Gravity, 

4.18 

No.  2, 

Silica, 

26.53 

Oxide  of  Zinc, 

69.06 

Protoxide  of  Iron, 

4.36 

Protoxide  of  Calcium, 

0.41 

Protoxide  of  Magnesium, 

0.13 

Carbonic  Oxide, 

0.04 

Equal, 

100.53 

MONHEIM.     Gravity, 

4.16 

No.  3. 

Silica, 

27.28 

Zinc  Oxide, 

72.37 

Protoxide  of  Iron, 

0.35 

Equal. 

100.00 

DELESSE. 

No.  4,  of  Franklin,  N.  J. 

Silica, 

27.40 

Zinc  Oxide, 

68.83 

Protoxide  of  Iron, 

0.87 

Protoxide  of  Manganese, 

2.09 

Equal, 

100.00 

DELESSE.     Gravity, 

4.154 

30       Q.  Is  that  all  ? 

A.  That  is  all. 

Q.  Did  you  give  the  analysis  of  Vanuxeraand  Keating? 

A.  It  is  not  cited  here. 

Q.  The  first  of  these  specimens  is  from  Stolberg? 

A.  Yes,  sir. 

Q.  That  is  in  Germany,  is  it  not  { 

A.   Yes,  sir. 

Q.  And  the  fourth  is  from  Franklin,  New  Jersey,  is   it 
not? 
40       A.  Yes,  sir. 
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Q.  Mow  does  tlie  analysis  of  tlie  ore  from  Franklin, 
New  Jersey,  compare  witli  the  others  in  regard  to  the 
presence  of  iron  ? 

A.  In  the  Stoiberg  analysis,  No.  3,  the  ]>rotoxido  of 
iron  is  0.35;  in  the  Franklin  analysis,  No.  4,  it  is  0.87; 
but  there  is  also  2.09  of  manganese  oxide. 

Q.  In  the  Franklin  ? 

A.  Yes,  sir.  So  that  tlie  snni  of  tlie  protoxides  tliere  is 
3.87;  I  mean  prot  oxides  otiier  than  the  protoxide  of 
zinc.  10 

Q.  In  the  second  analysis  of  the  Stoiberg  ore  how  much 
is  the  iron  in  tiiat  ? 

A..  In  the  second  analysis  of  Stoiberg  the  protoxide  of 
iron  is  4.36. 

Q.  Then  that  anaij'sis  of  tlie  Stoiberg  ore  contains  more 
iron  than  the  combined  iron  and  manganese  of  the  Frank- 
lin analysis  ? 

A.  It  does. 

Q.  By  whose   advice  did   yon   conclude   to    change    the 
name  of  this  ore,  from  willemite  which  yon    formerly   call    on 
it,  to  troostite  as  you  now  call  it  ? 

A.  13y  my  own  spontaneous  advice,  which  I  allowed  to 
overflow  to  others. 

Q.  You  allowed  it  to  overflow  to  others  ? 

A.  I  did. 

Q.  In  other  words  you  conferred  with  your  friends  as 
yon  call  tiiem,  and  their  counsel,  on  the  subject  of  using 
that  term  ? 

A.   I  told  them  they  were  going  astraj'  to  use  that  term  ; 
the  same  terms  was  applied   to   different  minerals,   and   I   qq 
(Mlled  tiieir  attention  to  the  chemical  difference  which  they 
did  not  seem  to  understand  quite. 

Q.  Did  you  mention  at  the  same  time  that  we  had  all 
been  astray  for  some  forty -five  years  ? 

A.  I  did  ;  I  thought  you  were  going  off  on  a  purely 
scientific  term  that  did  not  properly  represent  it. 

Q.  Then  it  was  more  pure  science  tliat  you  had  regard 
for  in  clianging  the  name? 

A.  Well,  the  older  I  get  tiie  moi'e  I  think  tiiat  science 
ought  to  be  the  iiand  of  industr}'.  4.O 
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Q.  At  the  last  trial  when  you  were  examined  as  a  witness 
you  spoke  of  this  as  willemite,  did  you  not  ? 

A.  I  believe  I  did  throughout ;  I  miglit  have  called  it 
troostite  sometimes.     There  is  a  well  detined  mineral — 

Q.  Never  mind.  When  you  were  asked  for  another 
name  for  this  mineral  willemite,  did  you  not  say  that 
Nuthall  called  it  silicious  o.xide  of  zinc  ? 

A.  1  believe  I  did  make  a  mistake  in  my  testimony,  but 
it  was  corrected  afterwards  in  the  same  testimony  ;  I 
IQ  used  the  name  of  Nuthall,  and  should  have  said  Vanuxem 
and  Keating. 

Q.  You  mean  to  say  Yanuxem  and  Keating  called  it 
silicious  oxide  ? 

A.  That  was  the  intention. 

Q.  Do  you  remember  an  opening  on  the  hill  that  you 
discovered  at  any  time  which  has  been  spoken  of  here  as 
the  Cedar  Tree  opening — on  Mine  Hill,  I  speak  of  ? 

A.  I  think  that  adjoins  the — my  recollection  is  that  that 
adjoins  the  Weights  and  Measures  opening  ;  it  is  confluent 
20  — they  run  together. 

Q.  Was  it  south  or  north  of  the  Weights  and  Measures 
opening? 

A.  South. 

Q.  And  the  two  have  been  run  into  each  other? 

A.  They  are  at  this  date. 

Q.  How  far  from  the  Weights  and  Measures  opening 
was  the  Cedar  Tree  opening,  as  you  knew  them  when  they 
were  separate  ? 

A.  I  really  cannot  tell  you,  Mr.  McCarter ;  I  have  no 
30  recollection,  but  my  impression  is,  not  more  than  ten  or 
fifteen  feet ;  something  like  that — a  rod,  perhaps. 

Q.  Was  that  opening  there  when  you  were  there  in 
1851? 

A.  I  cannot  say  as  to  that. 

Q.  Can  you  tell  how  the  red  oxide  of  zinc  occurred  in 
the  Southwest  opening,  when  you  first  discovered  it  there  ? 

A.  It  was  sprinkled  through  the  general  mass  of  the 
franklinite  ore;  it  seemed  to  occur  in  larger  quantities 
towards  the  eastern  side  of  the  bed  than  in  the  other  por- 
^0  tion. 
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Q.  The  red  oxide  vou  had  discovered  at  the  north  end 
of  the  hill  and  at  the  Weigiits  and  Measures  was  on  the 
westerly  side  of  the  bed,  was  it  not  ? 

A.  It  was. 

Q.  Can  you  tell  whether,  at  the  Cedar  Tree  opening  and 
at  the  Weights  and  Measures  opening,  there  was  much  wil- 
leinite  there,  or  was  it  red  oxide  ? 

Mr.  Thompson:     When  was  this? 

Mr.  Griggs :     At  any  time  when  he  knew  it. 

The  Court :     Whenever  he  observed  it  ? 

Mr.  McCarter  :     Yes,  whenever  he  observed  it. 

Mr.  Thompson  :  The  Professor  has  not  fixed 
the  time  of  the  Cedar  Tree  opening,  and  I  don't 
know  to  what  time  the  question  refers. 

The  Court :     Whenever  he  observed  it,  I  under-  OQ 
stand. 

Mr.  McCarter:     Yes  ;  whenever  he  observed  it. 

The  Witness  :  My  recollection  is  confined  oidy 
to  the  occurrence  at  the  Weights  and  Measures 
opening  pointed  out  to  me  in  1851  ;  I  do  not  re- 
member the  Cedar  Tree  opening  then. 

Q.  Who  pointed  it  out  to  you  ? 

A.  Major  P'arrington. 

Q.  When  did  you  first  acquire  a  knowledge  of  the  Cedar 
Tree  opening? 

A.  I  cannot  say.  I  saw  an  opening  there  last  year, 
whicli  was  called  the  Cedar  Tree  opening ;  I  cannot  say 
how  many  years  before,  I  saw  it ;  I  considered  it  last  year 
as  a  part  of  the  Weights  and  Measures  opening. 

Q.  (Handing  witness  paper.)  Look  at  the  collection  or 
series  of  diagrams  which  I  show  you,  and  answer  if  you 
recognize  it? 

A.  I  do  not.  ^Q 
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Q.  Do  you  recognize  the  liaiidwriting  of  it  ? 

A.  I  do  not. 

Q.   [s  it  not  your  handwriting? 

A.  The  outside — -tlie  endorsement,  "  Blake's  Diagram," 
seems  to  be  in  ray  iiandwritiiig  ;  tlie  other  liandwriting  is 
not  mine. 

Q.  Tiien  the  endorsement  on  tlie  outside  of  "  Blake's 
Diagram,"  is  in  your  handwriting  ? 

A.  It  looks  so. 
I^Q       Q.   13on't  you  know  ? 

A.  No;  I  could  not  swear  to  it;  but  it  looks  like  my 
handwriting. 

Q.  Have  yon  any  doubt  it  is  your  handwriting  ? 

A.   Yes,  I  have  ;    because  the  contents  are  not  mine. 

Q.  Do  you  remember  ever  seeing  it  before  ? 

A.  I  do  not. 

Q.  How  do  you  account  for  it  that  the  inscription, 
"Blake's  Diagram,"  which  you  recognize  as  resembling 
your  handwriting,  is  on  it,  if   you  did  not  make  the   dia- 

20  Si''i"i? 

A.  Part  of  my  diagram,  I  think,  has  been  cut  off  and 
some  other  has  been  substituted. 

Q.  What  makes  you  think  so  ? 

A.  Because  I  do  not  recognize  this  diagram  and  hand- 
writing. 

Q.  How  does  that  make  you  think  some  has  been  cut  off 
and  another  has  been  substituted  ? 

A.   Because  there  is  an  endorsement  upon   it,  which  is  a 
misstatement  ? 
30       Q-  "  Blake's  Diagram  "  ? 

A.  Yes,  sir. 

Q.  That  is  a  misstatement  ? 

A.   Yes,  sir ;  it  is  evidently  a  misstatement. 

Q.  It  is  one  that  you  made,  though,  is  it  not  ? 

A.  Not  to  my  knowledge ;  I  don't  recognize  it ;  it  is  not 
my  handwriting  ;  it  is  not  my  style  of  letters ;  I  don't  re- 
member the  diagram  ;  I  have  no  knowledge  of  it. 

Q.  Were  you  examined  as  a  witness  in  the  suit  between 
the  New  Jersey  Zinc  Company  and  the  Boston  Franklinite 
40   Company  ? 
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A.  I  was,  I  believe. 

Q.  Do  you  remember  wliat  Mastei-  or  Examiner,  or 
Coimnissioiier,  liis  name  ? 

A.  I  tiiiuk  it  was  taken  in  San  Francisco.. 

Q.  Did  you  give  evidence  in  that  suit  in  San  Francisco? 

A.  My  testimou}'  was  taken  there  in  some  suit ;  I  do  not 
remember  whicli  one  it  was. 

Q.  And  before  John  S.  Ilager,  Commissioner? 

A.  Very  likely  it  was  Judge  Hager  ;  I  know  him  very 
well. 

Q.  And  were  you  not  also,  besides  the  testimony  which 
you  gave  before  Mr.  Hagar,  examined  orally  as  a  witness 
in  that  suit  in  April,  1861,  before  11.  O.  Kyerson,  Mas- 
ter in  Chancery  ? 

A.   I  have  no  recollection  of  that ;  it  might  be. 

Q.  I  see  this  paper  is  marked  "  Exhibit  B.  2,"  in  the  suit 
of  tiie  Boston  Franklinte  Company,  ApriH9,  1861,  H.  O. 
Ryerson,  Master.  See  if  that  refreshes  your  recollection, 
as  to  the  making  of  that  paper  ? 

A.   Not  at  all ;  I  do  not  remember  Mr.  Ryerson. 

Q.  Show  me,  if  you  please,  the  inscription  on  that  Blake's 
diagram — oil,    there  it  is  ? 

A.  (Witness indicating). 

Q.  Yes,  I  see.  That  yon  first  stated  you  thought  was 
your  handwriting? 

A.  I  did;  it  looked  like  mine.  But  the  contents  of  the 
paper  I  do  not  recognize  at  all  ;  not  in  the  lettering  or  in 
the  drawing. 

Q.  Did  you  make  a  sketcli  about  that  time  of  these  Mine 
Hill  openings   which  you    say  you  think  had  been  cut  oif  ? 

A.  1  don't  say  that. 

Q.  Did  you  not  say  that  it  looked  as  if  your  sketch  had 
been  cut  off  and  another  substituted  for  it  ? 

A.  Words  to  that  effect. 

Q.  Did  you  have  a  sketch  made  by  somebody  under  you  ? 
Some  assistant  or  some  person  under  you,  of  the  opening 
on  Mine  Hill  on  this  vein,  prior  to  1851  ? 

A.  I  have  made  sketches,  but  not  by  others  ;  I  made 
them  myself. 

Q.  Then  you  had  none  made  by  otiiers  ?  40 
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A.   Not  to  iny  reraeinbranee,  an}'. 

Q.  Look  at  tliese  words,  "  Sketch  of  section,  ten  feet  to 
an  inch,"  see  if  you  don't  recognize  that  handwriting? 

A.  1  do  not. 

Q.  Can  you  tell  from  the  appearance  and  instructions  on 
that  paper  wliether  it  correctly  represents  the  condition  of 
the  openings  and  tlie  occurrence  of  the  ores  on  Mine  Hill 
at  or  about  the  date  when  it  is  marked  by  Mr.  Ryerson  in 
1861? 

A.  It  involves  too  much  examination  for  nie  to  answer 
off-hand  ;  tiiere  are  1,  2,  3,  4,  5,  6 — six  sections  here,  or 
maps — 5,  6,  7,  on  this  piece  of  paper. 

Q.  Yes? 

A.  If  I  ever  made  any  of  the  originals,  it  is  a  copy. 

Q.  Do  you  think  yon  made  an  original  of  which  this  is  a 
copy  ? 

A.  Not  to  my  knowledge.  There  is  a  section  I  don't 
recognize  at  all. 

Q.  What  is  that? 
20       A.  It  is  new  to  me;  section  of  new  tunnel  at   right  an- 
gles to  the  vein  ;  transverse  section  ;  the  red  line  shows  the 
extent  of  the  tunnel. 

Q.  Don't  you  know  what  is  meant  by  a  tunnel  ? 

A.  I  don't  in  this  place. 

Q.  Suppose  it  is  the  Southwest  opening  ? 

A.  Very  likely  may  be. 

Q  Would  you  recognize  that  as  any  sketch  of  the  South- 
west opening  ? 

A.  I  don't  recognize  it.  It  is  evidently  a  representation 
of  a  cut  in  the  fold  of  the  bed  at  the  south  end   of  the  hill. 

Q.  Look  at  the  section  "  Transverse  vertical  section  of 
ore  bed  at  Cedar  Tree  opening"  ? 

A.  I  see  it. 

Q.  Do  you  recognize  that  as  a  correct  representation 
of  the  existence  of  things  at  that  opening  ? 

A.   Well,  it  is  pretty   fair;  I    don't  know  but  what  it  is 
correct ;  it  looks  as  if  it  might  be  Double  Rock.   I  can't  ex- 
plain it ;  there    is   an   open    space    in    the   centre,  marked 
"  Limestone." 
40       Q.  Does  not  that  show  the  red  zinc  ore  on   the  hanging 
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wall  of  that  vein  ? 

Mr.  Collins:     It  seems  to  me  we  are  taking  a 
great  deal  of  time — 

A.  So  marked  Iiere.  I  don't  recognize  it  as  my  work. 
I  don't  know  anything  about  it 

Q.  I  show  you  another  paper  marked  "  Approximate  geo- 
logical section  of  Sterling  Hill,  by  William  P.  Blake,  No- 
vember, 1858."     See  if  you  recognize  that? 

A.  The  indorsement  is  not  mine,  but  the  handwriting  of 
the  section  is  mine. 

Q.  Did  you  make  that  diagram  ? 

A.  I  think  I  did  ;  I  did,  yes  ;  it  is  my  handwriting. 

Q.  And  what  was  the  purpose  of  it  ? 

A.  I  entirely  forget ;  I  don't  know  when  it  was  made 
or  for  whom  it  was  made. 

Q.  Cannot  you  tell  what  the  purpose  of  it  was  by  look- 
ing at  it  ? 

A.  I  expect  to  show  what  was  actually  exposed  there  to 
the  best  of  my  knowledge  and  belief  at  that  time. 

Q.  Does  it  correctly  rejjresent  the  existence  of  what  it 
purports  to  represent  as  an  approximate  section  of  the 
Sterling  Hill  vein  at  that  date? 

Mr.  Collins  :     What  date  ? 

Mr.  McCarter ;     It  is  stated  on  there — 

A.  The  endorsement  is  not  mine.     It  is  called  "  An  ap- 
proximate geological    section    of   Sterling  Hill  b}'  William  30 
P.  Blake,  Novemi)er,  1858."    The  section  is  mine.    I  recog- 
ognize  the  drawing  and  the  handwriting,   and  it  is  correct. 

Q.  Yes,  that  is  it,  correctly  represents  what  it  purports 
to  represent. 

A.  What  it  purports  to  represent  as  near  as  I  could  get 
at  the  conditions  of  things  at  that  time,  at  the  time.  When 
it  was  made,  I  can't  remember  the  date  it  was  made. 

Mr.  McCarter:     I    would  like  to  have  this  sec-, 
tion  marked  for  identification.  jq 
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Said    paper    marked    for    identification   "Pit. 
Blake,  Section  No.  1." 

Q.  I  see  yon  have  on  this  diagram,  whicli  is  marked 
"  Plaintiff  Blake,  Section  No.  1,"  the  red  oxide  of  zinc 
occurring  on  both  sides  of  one  of  the  veins  there  ? 

A.  I  have. 

Q.  How  does  that  vein  with  the  red  oxide  on  both  sides, 
correspond  with  what  you  have  drawn  on  that  diagram  as 
^^   a  representation  of  the  vein  at  Sterling  Hill  ? 

A.  It  a  remarkably  good  correspondence,  with  the  ex- 
ception of  the  indication  of  a  vein  of  red  oxide  on  the  inner 
wall,  or  hanging  wall  of  the  west  out-crop,  this  section  has 
two — has  an  indication  of  a  bed  of  red  oxide  on  the  inside 
wall;  which  is  not  upon  that  section. 

By  Mr.  Collins  : 

Q.  Back  vein  ? 

A.  The  back  vein.     In   other   respects   it   is   a   perfect 
20  counterpart  of  that  as  far  as  a  diagram  can  be    expected   to 
be,  a  confirmation  of  it,  which  I  am  very  glad  to  see. 

Further  cross : 

Q.  Why  did  you  put  the  existence  of  red  oxide  on  both 
sides  of  the  back  vein,  in  this  diagram  'i 

A.  Because  I  found  it  there,  and  knew  it  was  there. 

Q.  Why  didn't  yon  put  it  on  that  diagram  ? 

A.  Because  I  had  forgotten  about  its  existence  on  the 
3Q    inner  side. 

Q.  Yes.  Now,  to  what  veins  on  Sterling  Hill  do  these 
two — that  diagram  refer  ? 

A.  The  one  upon  the  right  of  the  diagram  refers  to  the 
well-known  out-crop  at  Sterling  Hill. 

Q.  On  which  the  work  has  been  done? 

A.  On  which  the  major  part  of  the  work  had  been  done, 

and  was  being  done  at  that  time,  early  times,  in  the  fifties. 

And  the  coloration  upon  the  left    or   western    side    of   the 

diagram  represents  what  is   now,    and    was    then,   I    think, 

40  generally  known  as  the  back  vein. 
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Q.  Is  tliere  any  such  vein  there  ? 

A.  That  is  my  belief. 

Q.  Did  you  ever  see  it  ? 

A.  Yes. 

Q.  AVas  it  exposed,  ont-croi)ped  ? 

A.  Yes. 

Q.  Ever  worked  ? 

A.  It  is  not  directly'  opposite  tlie  opening  of  Sterling 
Ilill,  on  the  main  fold  or  miuii  out-crop  of  tliiit  body,  it  is 
to  the  back  of  it. 

Q.  How  far  apart  from  the  front  one  ? 

A.  The  distance  between  the  two  ? 

Q.  The  distance  between  the  two. 

A.  There  is  no  scale  given  here.  My  recollection  would 
be  about  200  or  300  feet. 

Q.  Is  that  on  the  higliest  elevation  of  the  hill,  this  front 
vein  ? 

A.  The  crop  of  the  back  vein  is  higher  than  the  crop  of 
the  front  vein  ;  it  is  not  upon  the  same  direct  line,  that  is, 
one  is  not  directly  opposite  the  other. 

Q.  I  see  you  describe  these  deposits  by  an  inscription  ; 
the  yellow  or  orange  color  is  called  red  zinc  ore,  and  tlie  dark 
color  is  called  franklinite  and  willemite,  tlie  same  on  the 
back  one  ? 

A.  And  that  is  correct,  with  the  exce))tion  that  the  inner 
bed,  represented  by  color,  is  not  marked  at  all,  and  it  is  a 
short  coloration,  it  would  seem  to  be  less  distinct  and  cer- 
tain than  the  other. 

Q.  The  inner  bed  ? 

A.  The  inner  bed. 

Q.  Yes  ;  that  second  bed.  Why  did  3'ou  say  "  franklinite 
and  willemite  "  ? 

A.  Because  the  franklinite  contained  willemite. 

Q.  Yes;  why  did  you  characterize  one  as  red  zinc  ore 
and  not  characterize  the  other  as  franklinite  ore  ? 

A.  I  characterized  them  as  they  rt-ere,  appeared    to    me. 

y.  Yes;  you  have  carefully  described  the  vein  on  Mine 
Ilill  as  franklinite  ore  ? 

A.  Yes,  sir. 

Q..  Although  you  recognize  it  contains  willemite.     Now, 
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whj  did  not  you  use  the  same  designation  for  this  sketch 
or  diagram  wlien  you  were  putting  down  the  contents  of 
the  vein,  or  deposit  ? 

A    Oh,  1  was  young,  I  felt  full  of  science,  I   wanted   to 
eject  something  into  the  people  about  me,  I  suppose. 
'  Q.  Yes  ? 

A.  I  gave  them  some  new  ideas,  I  suppose. 

Q.  Yes  ;  and  that  is  the  onlj-  explanation  you    can   make 
of  that  ? 
]Q       A.  Well,  I  suppose  I  had  acquired  the   knowledge   that 
there  was  some  silicate  of  zinc  there  and  I  called  it  by   the 
most  scientific  name  I  could,  and  put  it  down. 

Q.  Yes.  After  the  explorations  you  made  in  1851,  I 
think  you  said  you  Went  in  the  winter  of  1852,  to  the 
works.     When  did  you  go  to  the  works  ? 

A.  Some  time  in  the  winter  of  1851-1852. 

Q.  The  works  wf  re  located  where  ? 

A.  Down  on  the  river  at  Newark,    nearly   opposite   the 
sulphuric  acid  works,  or  alongside  of  them. 
20       Q-  Where  tliey  iiuve  been  ever  since  ? 

A.  I  believe  the  same  place  ;  I  have  not  been  there  for 
years. 

Q.  How  large  are  those  works,  can  you  give  us  any  idea 
of  tiie  extent  of  them  ? 

A.  I  can.  The  enclosure  of  the  land  was  very  consider- 
able in  extent.  Tlie  line  ot  furnaces,  I  think — there  were 
six  or  eight  muffle  furnaces,  and  there  were  towers  and 
pipes  and  bag  rooms  and  a  paint  department;  mills  for 
grinding  the  oxide  with  oil;  packing  I'ooms.  There  was  a 
30  dock  there  where  we  landed  coal,  anthracite  coal  and  an- 
thracite waste,  where  the  ore  was  landed. 

Q.  Well,  was  it  a  complete  plant  for  the  manufacture  of 
oxide  of  zinc,  on  an  extensive  scale? 

A.  It  was  at  that  time  an  extensive  scale;  a  very  fair 
plant — had  a  steam  engine  and  power,  steam  mill  for  crush- 
ing ore  and  mills  for  grinding  it. 

Q.  Do  yon  know  when  they  were  erected  ? 

A.  They  had  been  erecting  them  for  two  or  three  years, 

probably  ;  they  were  still  in  process  of  erection  when  I  went 

40  there ;   they    had    been    experimenting ;    tiiey    had   experi- 
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mented  some  in  New  York.  I    believe,  and  had  started  in 
over  liere. 

Q.  Please  answer  the  question,  if  you  can,  when  the 
works  were  erected  ? 

A.  Well,  prior  to  1851. 

Q.  Yes ;  how  long  before  ? 

A.  I  don't  know  exactly. 

Q.  And  in  1851  and  '52,  when  you  went  there  and  were 
continually  at  the  works  until  the  spring  of  1853,  were  their 
operations    then  experiments,  or  were   they  manufacturing   jq 
for  commercial  product  ? 

A.  They  were  manufacturing  commercial  white  oxide  of 
zinc. 

Q.  Yes? 

A.  And  brown  paint. 

Q.  And  did  they  continue  that  manufacture  until  you 
left  there  ? 

A.  They  did. 

Q  And  how  long  after  ? 

A  That  I  can't  say.  20 

Q.  Were  you  there  afterwards  ? 

A.  I  think  not. 

Q.  Not  until  the  present  time  ? 

A.  I  have  not  been  there  since,  that  I  remember. 

Q.  Have  you  any  knowledge  of  the  quantity  of  the  pro- 
duct they  manufactured  per  year,  of  the  white  oxide? 

A.  Really,  I  liave  no  recollection. 

Q.  Well,  can't  you  give  us  any  idea,  any  estimate  of  how 
extensively  they  were  manufacturing? 

A.  They  were    running   six,  seven  or  eight  furnaces  ;    I  30 
can  figure  out  an  estimate    by  taking  a  little    time   over  it, 
but  I  can   say  now  it  would    be  a  perfectly  blind   computa- 
tion or  guess  ;  it  was   comparatively  a  commercial  success. 

Q.  Sir? 

A.  It  was  comparatively  a  commercial  success,  although 
the  profits  very  small  and  the  market  was  extremely  lim- 
ited ;  it  was  very  difficult  tu  introduce  the  white  oxide  of 
zinc. 

Q.  What  knowledge  have  you  of  the  amount  of  profit 
that  it  yielded  ?  4O 
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A.  It  was  veiy  hard  to  get  money  enough  to  make  im- 
provements or  carrj'  on  the  business  ;  it  had  practically  to 
be  supplied  by  the  sale  of  stock,  as  I  believe,  at  the  time  ; 
it  was  a  matter  of  common  talk  in  the  works  where  the 
money  was  coming  from. 

Q.  Did  I  understand  you  to  say  that  at  that  time  they 
were  working  only  the  red  oxide  ? 

A.  Red  zinc  ore. 

Q.  What  do  you  mean  by  red  zinc  ore? 
IQ       A.  I  mean  the  mi.xture  of  red  oxide  of  zinc  witli  crystals 
of  franklinite. 

Q.  Yes? 

A.  As  found  at  Mine  Hill  and  at  Sterling  Hill,  or  rather 
Sterling  Hill,  because  that  was  the  ore  that  was  worked 
then  and  was  the  typical  ore ;  it  also  contained,  as  I  have 
explained  here,  some  other  minerals  as  impurities. 

Q.  Were  they  not  working  ore  containing  a  large  quan- 
tity of  silicate,  as  early  as  the  25th  of  January,  1853  ? 

A.  Frequently  they  sent  us  down  red   oxide  ore  contain- 
20  i"g  silicates  which  were  undesirable. 

The  Court :     Now,  will   you   answer   the  ques- 
tion ? 

Q.  (Question  repeated  as  follows  :  "  Were  they  not  work- 
ing ore  containing  a  large  quantity  of  silicate  as  early  as  the 
25th  of  January,  ^1853"?) 

A.  (Now,  read  the  answer.) 

Q.  What  was  your  answer  to  that  ? 

-A.  It  is  on  the  record. 

Mr.  R.  H.  McCarter:     I  ask   to  strike  out  the 
portion  of  it  that  is  not  responsive. 

The  Court;     I  do  not    think  the  answer  is  re- 
sponsive to  the  question. 

Q.  Try  it  again  and  see  if  you  can  answer  it? 

Mr.  R.  H.  McCarter  :     1  move   that   the  unre- 
^Q  sponsive  part  of  it  be  stricken  out. 
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Tlic  Court :     Let  it  be  stricken  out. 

Q.  Were  they  not  working  ore  containing  a  large  quan- 
tity of  silicate  as  early  as  the  2oth  of  January,  1853? 

A.  Not  if  we  could  help  it. 

Q.  Answer  my  question,  please,  whether  they  were  not 
doing  it  ? 

A.  Sometimes  it  got  into  the  ore  heap  and  we  had  to 
work  it;  it  wasn't  sorted  out,  sometimes  worked. 

Q.  Then  they  did  work  the  silicates?  ^ 

A.  Worked  it  as  far  as  they  could. 

Q.  And  didn't  you  find  the  silicate  present  in  large  quan- 
tities in  the  ore  ? 

A.  No,  sir. 

Q.  It  wasn't,  eh  ?  Now,  I  show  you  a  letter  dated  Jan- 
uary 25,  1853 — (handing  witness  letter). 

A.  I  recognize  the  letter  dated  January  25,  1853,  as  my 
letter. 

Q.  Is  that  your  handwriting? 

A.  My  handwriting. 
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Letter  marked  "Exhibit  D,  Blake  2,"  for  identifi- 
cation. 

Q.  I  will  read  to  you  a  sentence  from  this  paper  :  "  The 
analysis  of  residiuum  to  determine  he  percentage  of  iron 
are  in  process,  the  amount  of  silica  present  is  considerable 
and  is  derived  from  the  silicate  of  zinc  (willemite)  which  is 
present  in  large  quantity  in  the  ore."  How  do  you  recon- 
cile that  statement  with  )'our  present  statement  with  regard 
to  the  use  of  the  silicate  at  that  time  in  the  work  ? 

A.  With  perfect  ease  and  truthfulness. 

Q.  I  don't  care  as  much  about  the  ease  as  the  truthful- 
ness ? 

A.  The  silicate  which  was  received  was  not  as  easily 
worked,  aud  was  not  as  productive  as  good  red  oxide  of 
zinc  ore,  and  the  effort  was  to  exclude  it,  and  when  we  iiad 
to  work  it,  why  we  tried  to  do  the  best  we  could  with  it. 
It  was  sent  down  sometimes — as  I  tried  to  explain — from 
the  mines — ore  sent  down  contain  more  silicate  than 
others. 
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Q.  Was  tliere,  in  fact,  as  you  state  in  the  letter,  a  large 
quantity  of  silicate  or  willeniite,  in  the  ore? 
A.  There  was  at  that  time. 
Q.  Yes ;  in  1853  « 

A.  That  particular  time  of  writing  the  letter. 
Q.   Yes,  that  is  the  25th  of  January,  1853  ? 

Mr.  Collins :     You  put  the  whole  year  in  it. 

Q.   Now,  I  understood  you  to  say  yesterday  that  the  sil- 
10  icace  was  culled  out  at  the  mine,  and  when  the  ore  arrived 
at  the  works  another  selection  was  made,    and  only  the  red 
oxide  was  worked  ? 

A.  That  was  the  intention. 

Q.  I  want  to  know  what  the  fact  was  ? 

A.  That  was  the  fact. 

Q.  Then  how  do  you  account  for  it  that  the  result  of 
this  working  was  from  the  silicate  of  which  a  large  quan- 
tity was  present  in  the  ore — willemite — must  have  heeii 
worked  to  get  that  result,  was  it  not  ? 
20  A.  Because  we  had  got  hold  of  some  ore  that  was  not  up 
to  the  standard  and  contained  the  silicate  which  we  did  not 
want,  and  1  was  reporting  it  to  headquarters. 

Q.  Sir? 

A.  And  I  was  reporting  it  there  to  headquarters. 

Q.  Look   at   the   letter ;   did    you  read   it  all  when  yon 
looked  at  it  ? 

A.  I  did  not. 

Q.  (Letter  handed  witness.) 

A.  I  have  read  it  all. 
30        Q.   Did  you,  in  that  lettei',  report    to   headquarters   any 
coMiphiint  about  the  silicate? 

A.  No  complaint — my  own. 

Q.   I  didn't  hear  the  last  part  of  the  answer  ? 

A.   My  own  objection — explanation  of  the  difficulty. 

Q.  Oh,  yes.     I  am  speaking  about  the  letter.    The  letter 
contained  no  complaint  of  the  silicate,  did  it? 

A.  Not  to  others. 

Mr.  Collins :     He  speaks  of  it  as  his  own  com- 
4.0  plaint. 
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Q.  To  wlioin  was  that  letter  addressed? 

A.  To  C.  E.  Detmold.  Escj.,  President  of  tlie  New  Jer- 
sey Company. 

Q.  Did  you  in  that  letter  make  any  complaint  to  Mr. 
Detmold  as  to  the  occurrence  of  silicate  in  the  ore  as  being 
detrimental  or  injurions  in  working  ? 

A.  It  was  a  matter  of  knowledge  ;  Mr.  Detmold  was  an 
iron  man. 

By  lie  Court :  -|q 

Q.  Does  the  letter  complain — any  sueh  complaint  ? 
A.  It  does. 

F\Lrther  cross  : 

Q.   What  part  of  it? 

A.  This  report — this  portion  of  the  letter  refei-ring  to 
the  silicate — explanatory  of  the  difficulties. 

Q,  Just  read  the  letter  ? 

A.  "  I  am  most  happy  that  circumstances  have  made  it 
my  duty  as  well  as  pleasure  to  address  my  communication 
on  matters  at  the  zinc  works  to  yourself. 

"  The  analysis  of  residiuum  to  determine  the  percentage 
of  iron  ore  in  progress,  the  amount  of  silica  present  is  con- 
siderable, and  is  derived  from  the  silicate  of  zinc  (wille- 
mite),   which  is  present  in  large  quantity  in  the  ore. 

"  The  iron  in  these  charges,  which  are  most  thoroughly 
worked,  is  not  in  a  condition  favorable  for  the  puddling 
furnace."  The  rest  of  the  letter  refers  to  arrangements 
about  the  pipes.     Do  you  wish  to  have  it  read  ? 

Q.  No.  I  will  ask  you  if  that  ha]ipiness  and  pleasure 
which  you  expressed  was  your  method  of  reporting  to  your 
principal  the  dissatisfaction  and  complaint  that  you  made 
of  the  working  of  silicate? 

A.  It  is  an  objectionable  substance  in  connection  with  the 
residiuum  to  the  working  in  puddling  furiuices  to  make  iron, 
and  it  was  reported  as  an  objectionable  substance  which  had 
been    ol)tained — got    into  the  iron  l)y  working  the  charges. 

Q.   Reported  by  the  letter,  you  say  ?  4.Q 
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A.  Eepdrted  by  the  letter. 

Q.  That  the  presence  of  the  silicate  tliere  related  to  its 
eflEect  upon  the  production  of  iron,  did  it  not,  your  state- 
ment ? 

A.  Reference  to  tlie  production  of  iron. 

Adjourned    until    Monday,  May  27,    1895,  at 
10:30  A.  M. 
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WeW  Jer^ei]  Supreme  Court. 


THE     NEW     JERSEY    ZINC    & 
IRON  COMPANY, 

Complaiiiant,     I  -„ 

vs. 

THE  LEIIIGIl  ZINC  AND  IRON 
COMPANY, 

Defendant. 
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Ninth  Day. 

Newton,  N.  J.,  Monday,  May  27,  1895. 

Continuation  of  the  case  pursuant  to  adjournment. 

WILLIAM  P.  BLAKE,  resumed  the  stand  for 
Further  cross-exam inatio^i  by  Mr.  McCarter  : 

Q.  Mr.  Bhike,  you  spoke  of  this  hirge  specimen  wliicli  is 
in  a  box  at  the  rear  of  tlie  jury  ;  did  you  see  that  taken  ?       jq 

A.  I  did  not. 

Q.   Do  you  know  where  it  came  from  ? 

A.  I  do  not,  except  by  hearsay. 

Q.  Sir? 

A.  I  do  not,  except  by  statement  to  me. 

Q.  Of  your  own  knowledge,  you  know  nothing  about 
wliere  it  came  from  ? 

A.  I  do  not. 

Q.  Did  you  ever  see  it  before  it  was  produced  here  on 
tiiis  trial  ?  40 
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A.  I  did  not. 

Q.  Yon  said  it  showed  very  well  the  constitution  of  the 
bed  from  wliicli  it  was  talcen  ;  how  do  you  know  it  shows 
tliat  if  you  don't  know  where  it  came  from  ? 

A.  Because,  I  see  the  structure  of  the  mass — course  of 
structure,  so  that  I  know  its  position  in  the  bed  without 
having  seen  it  taken  out. 

Q.  Its  position  in  what  bed  ? 

A.  In  the  bed  from  which  it  was  taken. 
in       Q-   Wliicli  bed  was  it  taken  from? 

A.   Red  zinc  ore  bed. 

Q.  Which  bed  ? 

A.  The  bed  of  red  zinc  ore. 

Q.  Where? 

A.  I  don't  know  where. 

Q.  Yes.  Did  you  discover  in  your  early  explorations 
there  any  bed  of  ore  on  Mine  Hill  of  which  that  is  a  re- 
presentative or  fair  specimen  ? 

A.  It  is  a  representative  in  so  far  as  it  is  red  zinc  ore, 
but  it  is  not  characteristic  of  the  red  zinc  ore  I  saw  on 
Mine  Hill. 

Q.  You  said  in  reply  to  an  inquiry  out  to  you  by  the 
other  side,  "  Was  there  any  process  known  in  the  art  prior 
to  this  invention  of  Jones  or  ISlewcome  patent,  whoever 
invented  it,  for  extracting  the  oxide  of  zinc  directly  from 
the  ore,  and  saving  it  commercially,"  and  you  say  there 
was  not.  Hadn't  white  oxide  of  zinc  been  manufactured 
commercially  for  a  paint  prior  to  1850  ? 

A.  It  had  in  France,  from  spelter. 

Q.  Yes.  And  the  spelter  was  made  from  what;  ore 
wasn't  it? 

A.  Spelter  was  made  from  zinc  ore. 

Q.  Do  you  mean  to  say  then  that  the  incpiiry  of  your 
question  was,  that  they  hadn't  made  it  directly  from  ore — 
liow  did  they  make  the  white  oxide  in  France  ? 

A.  Spelter  was  taken  and  burned,  oxydized,  and  tlie 
white  oxide  was  got  from  it. 

Q.  That  is  the  metal — the  oxide  was  extracted  from   the 
metal  ? 
4.A        A.  By  spelter,  I  mean  zinc  metal ;    it  is  the  commercial 
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term  for  metallic  zinc. 

Q.   And  metallic  zinc  had  been  made  from  ore  ? 

A.  No  doubt. 

Q.  Then  the  difference  between  the  two  [)rocesses  is, 
one  was  direct  from  the  ore,  and  the  other  they  made  the 
zinc  first,  and  then  made  the  paint  from  the  zinc  ? 

A.  That  was  one  difference  ;  there  were  other  great 
differences,  of  course. 

Q.  Did  you  ever  see  or  know  of  the  specification  for  that 
that  was  patented  in  1796  ?  j^q 

A.  I  have  seen  it. 

Q.  Wasn't  that  a  process  for  making  it  direct  from  the 
ore  ? 

A.  Claimed  to  be. 

Q.  Wasn't  work  done  under  it? 

A.  I  tliink  not. 

Q.  Sir? 

A.  1  think  not. 

Q.  What  makes  you  think  not  ? 

A.  Because  it  didn't  come  into  the  arts  or  into  the 
market  for  use  ;  because  the  product  wasn't  known  at  that 
time. 

Q.  Are  you  familiar  with  an  article  in  the  "  Annals  des 
Arts  et  Manufacturers  "  in  1800,  where  the  manufacture  of 
white  oxide  of  zinc  is  spoken  of,  and  this  very  process  is 
referred  to  ? 

A.  I  am  not. 

Q.  Not  acquainted  with  that  article? 

A.  Don't  remember  it. 

(qj.  When  did  LeClair  and  Serill — do  you  know  of  them 
as  persons  connected  with  the  manufacture  of  zinc  paint? 

A.  I  was  acquainted  with  them,  but  I  knew  of  their 
introducing  the  matmfacture,  and  reciving  honors  from  the 
French  government. 

Q.  Yes. 

A.  About  1848  or  1849,  I  believe;  somewhere  along 
there. 

Q.  You  were  not  familiar  with  the  article  to  which  I 
refer,  showing  that  it  has  been  used  under  the  Atkinson 
patent?  ^q 
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A.  I  don't  remember  any  article  on  the  Atkinson  patent, 
or  tlie  article  to  wliich  you  refer;  is  it  in  print? 

Q.  Yes,  sir,  it  is  in  print ;  I  liave  a  copy  of  it  from  the 
"  Annuls  des  Arts  et  Manufactures,"  pao;e  187,  Vol.  2. 

A.  I  don't  think  I  have  ever  seen  it,  sir. 

Q.  Then,  if  that  article  of  August,  1800,  was  a  part  of 
the  literature  of  the  subject  of  the  manufacture  of  zinc, 
you  had  not  noticed  it  ? 

A.  That  is  as  I  understand  it ;  I  have  not  seen  it  that 
^0   I  know  of. 

Q.  I  call  your  attention,  Professor,  to  the  last  paraojraph 
commencing  with  the  sublimate  of  the  flowers  of  zinc,  in' 
what  langnago  is  that  book  printed  ? 

A.  It  is  in  French — the  last  j^aragraph  ? 

Q.  Commencing  with  "  The  sublimate  of  the  flowers  of 
zinc." 

A.  I  have  it. 

Q.  Can  you  give  us  a  translation  of  it  ?. 
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Mr.  Collins :  I  object  to  that.  Your  Honor 
permitted  us  simply  to  confront  the  witness  with 
any  author,  and  ask  him  if  he  was  an  authority. 

The  Court :  The  rule  laid  down  was.  he  might 
be  cross-examined  with  reference  to  books  he  had 
read  and  on  which  he  had  founded  his  opinion  ; 
as  to  books  which  he  had  recognized  as  authority 
and  which  he  had  read,  but  on  which  he  did  not 
found  his  opinion  and  as  to  other  books,  I  do  not 
think  he  can  be  cross-examined. 

The  Court :     I  overrule  the  question. 

Mr.  McCarter  :     We  ask  an  exception. 

The  Court:     Take  an  exception. 
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Q.  What  was  the  book  you  looked  at,  Professor  ? 

A.  It  is  a  repertoire,  a  report  of  current  inventions  or 
discoveries;  it  is  not  a  book  of  original  contributions  to 
science  ;  it  is,  however,  a  record  of  what  iiad  happened, 
and  it  refers  to  the  Atkinson  patent  in  that  way. 

Q.  Are  you  acquainted  with  the  work,  "  Bnlietine  of  the 
Society  for  the  Encouragement  of  National  Industries,'' 
published  in  1849  by — in   French? 

A.  I  am  not  familiar  with  it. 

Q.  The  name,  I  believe,  was  a  translation  from  the  ny 
French  title — "  Report  made  by  M.  Chevallier,  in  the 
name  of  the  committee  of  Chemical  Arts  on  the  substitu- 
tion of  oxide  of  zinc  for  white  lead  and  the  colors  made 
from  lead  and  copper,  by  M.  LeOlaire,  painter,  No.  11  rue 
Saint  Georges."     Did  you^ever  read  that  article? 

A.  I  have  not. 

Q.  Was  M.  Chevallier  a  man  known  to  yuu  by  reputa- 
tion ? 

A.  Miguel. 

Q.  M,  it  is  ?  20 

A.  Very  likely,  Miguel  Chevallier;  I  know  him  very 
well  by  reputation.  Clievallier  was  a  noted  writer  on  the 
precious  metals. 

Q.  Was  he  a  writer  of  authority  ? 

A.  On  that  subject,  but  I  don't  know  of  his  writing  upon 
metallurgy  generally.  It  is  probably  some  other  Cheval- 
lier ;  I  don't  know. 

Q.   Did  you  know  more  tiian  one  ? 

A.  No. 

Q.  And  he  was  a  writer  on  metals  ?  jjy 

A.  Precious  metals. 

Q.  Copper? 

A.  I  beg  your  pardon  ? 

Q.  And  copper,  too  ? 

A.  Copper. 

Q.  Copper  ? 

A.  No,  not  to  my  knowledge. 

Q.  Do  3'ou  know  of  his  publishing  anything  on  colors? 

A.  Cheverul,  not  Chevallier. 

Q.   You  are  not  acquainted  with  tills  article  that  I  spoke   40 
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of,  published  in  1849? 

A.  Tiie  title   that  you  read   I    am  not   familiar  with  ;  I 
don't  know  anything  about  it. 

Mr.  McCarter :  1  offer  to  call  the  attention  of 
this  witness  to  the  contents  of  this  article  for  the 
purpose  of  showing  that  this  article  shows  that 
the  substance  had  been  used  for  years,  and  men- 
tions the  Atkinson  patent  as  one  of  the  processes 
of  manufacture. 

The  Court ;     Well,  I  hear  no  objection. 

Mr.  Collins :  I  understood  it  was  within  your 
Honor's  ruling. 

The  Court :     Do  you  object  ? 

Mr.  Collins:     Yes,  sir; 

The  Court :     I  overrule  it  on  the  same  ground. 

Mr.  McCarter  :     We  ask  an  exception. 
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Q.  You  were  examined  at  our  last  session  on  the  identity 
between  willemite  and  troostite,  and  tb.eir  differences.  Do 
you  know  a  Mr.  Henry  Wurtz,  a  writer  on  tiiis  subject  ? 

A.  I  do. 

Q.  Was  he  a  scientific  man,  well  known  sciontitic  man 
40   and  a  man  of  authority  on  such  subjects? 
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A.  Henry  Wurtz  is  a  well  known  scientific  authority 
npon  ciiemistry  and  analysis.  You  mean  Henry  Wurtz,  of 
New  York,  I  presume? 

Q.  He  was  of  New  York ;  lie  went  to  Canada  after- 
wards. I  think. 

A.  There  was  another  Henry  Wurtz,  in  France. 

Q.  I  show  you  a  volume  entitled,  "  Proceedings  of  the 
American  Association,  1850,"  and  call  your  attention  to  an 
article  on  the  bottom  of  page  146,  where  the  paper  mark  is 
in,  on   the  "Troostite  of   New   Jersey,  by.  Henry  Wurtz."   jo 
(13ook  liaiided  witness.) 

The  Court :     Proceed. 

Q.  Does  not  he  there  state  that   the  article  by  Professor 

Dana,  in    the  journal  of  the  association,  page  408,  leaves 

notliing  more  to  be  said  with   regard  to  the  history  of  the 

mineral  troostites,  its  identity  with  A'^anuxem  and  Keating's 

silicious  o,\ide  of  zinc  and  with  the  willeinite  is  now  fully 

recognized  ? 

20 

Tiie  Court :     Well  ;  can  you  answer? 

A.  Tiiat  passage  is  here. 

Q.  Yes,  sir. 

Q.  Can  you  tell  us  how  much  of  that  diagram  whicii  is 
on  the  blackboard  represents  fact,  and  how  much  is  imag- 
ination ? 

A.  It  is  drawn  as  nearly  as  possible  to  our  knowledge  of 
the  beds  as  shown  by  the  explorations  in  depth,  and  on  the 
surface.  Of  course,  with  respect  to  those  poi'tions  which  on 
iiave  not  been  uncovered,  the  representation  is  a  deduction 
from  the  other  facts,  from  the  otiier  evidence ;  you  may 
cab  that,  if  you  ciioose,  imagination,  or  by  any  other  term, 
but  it  is  legitimate  reduction  and  representation. 

Q.  This  curved  part  that  I  point  out  with  my  finger, 
showing  the  dotted  white  lines,  red  lines  and  blue  lines, 
and  this  almost  vertical  line,  stripes  and  dots  in  white — is 
tliere  any^thing  of  tiint  kind  to  be  seen  on  the  ground  ? 

A.  There  is. 

Q.  Between  the  Sterling  vein  and    the  Mine  Hill  vein?  4.9 
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A.  Not  between,  bnt  on  tlie  Mine  Hill  vein   there  is. 

Q.  Such  as  what  ? 

A.  The  overturning,  the  commencement  of  an  anti-elinal 
pole  at  the  north  end  of  the  hill. 

Q.  North  end  of  the  hill  '( 

A.  North  end  of  the  hill. 

Q.  Whereabouts  is  that  on  the  mnp  ? 

A.  North  of  the  Hamburg  road,   and  north  of  the  shaft 
marked  1  ;  it  is  at  the  extreme  point  of   the  bed  of  ore  ;  1 
-[Q  saw  it  yesterday. 

Q.  Yes.  Whereabouts  is  it,  can  you  tell  us  on  what 
property  it  is  ? 

A.  It  is  on  the  inside  of  the  fence  bordering  the  road  ;  1 
don't  know  whose  property  it  is  ;  I  heard  that  it  belonged 
to  the  New  Jersey  Zinc  Company  ;  I  don't  know. 

Q.  Is  it  beyond  the  Hamburg  road  ? 

A.  It  is. 

Q.   How  far? 

A.  Well,  it  is  some  four  or  five  rods,  I  think ;  it  is  up  on 
20   the  hill,  in  the  yard  of  a  house  ;  that   is  a  new  observation, 
made  the  day  before  yesterday. 

Q.  The  scale  of  this  map  is  forty  feet  to  the  inch,  if  I 
read  rightly  ? 

A.  Forty  feet  to  the  inch. 

Q.  Now,  taking  this  as  a  representation  of  the  bed,  as 
you  call  it,  and  adopting  that  scale,  can  you  locate  on  this 
map  what  you  refer  to  ? 

A.  I  did  not    measure   the  distance ;  I  merely  observed 
the  fact ;  I  should  think  about  160  or  200  feet  north  of  the 
30  end  of  the  color,  as  represented  on  this  map. 

Q.  And  what  did  you  observe  there  ? 

A.  I  observed  the  bed  thinning  down  to  a  few  inches  in 
thickness,  perhaps  a  foot. 

Q.  Is  it  uncovered  ? 

A.  It  is  uncovered  by  the  soil  being  worn  off,  partly  by 
a  path,  and  the  surface  of  the  ore  is  smooth,  as  left  by  tlie 
ice,  and  it  lies  flat  and  curls  downward  for  the  space  of  five 
or  six  feet. 

Q.  What  do  you  mean  by  curls  downward  ? 
j.()       A.   It  comes  up  in  the  nearly  vertical  position  of  the  bed, 
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and  turns  gradiiallj  over  and  lies  flat  and  turns  down  under 
the  soil ;  it  was  a  natural  fold,  and  is  an  indication  of  the 
coininencement  of  the — 

Q.  Does  that  show  any  fold  such  as  you  put  on  that  map  ? 

A.  It  is  the  same  in  type,  but  not  in  extent. 

Q.  It  is  not  in  type  at  all,  is  it? 

A.   It  is  perfectly  in  type. 

Q.  You  don't  mean  it  is  in  print  ? 

A.  Oh,  no ;  I  mean  it  is  a  type  of  fold. 

Q.   How  does  that  confirm  your  opinion  when  I  ask  you    jq 
how  much  of  that  map  is    fancy  and  how  much   fact,  and 
how  much  of  that  dotted  portion  between  those  two  veins 
is  now  in  existencL",  you  refer  me  way  up  on  top  of  the  hill. 
I  didn't  ask  you  that? 

A.  1  beg  pardon  ;  you  asked  me  if  there  was  anything 
on  the  ground  that  justified  that  opinion. 

Q.  I  didn't  ask  you  anything  about  Mounts  Adam  and 
Eve  ;  I  asked  you  if  there  was  anytiiing  on  the  ground  to 
siiow  that  location  ? 

A.  I  supposed  you  were  asking  tne  anything  on  the  hill.    20 

Q.  The  question  I  tried  to  hokl  you  down  to  was  whether 
this  part  of  tliis  diagram,  the  red  part.  Sterling  Hill,  and 
the  sectional  drawing.  Mine  Hill,  whether  that  part  repre- 
sented by  a  curve  with  dotted  lines,  is  now  to  be  seen  on 
the  ground  ? 

A.  Not  at  ail,  except  in  this  little  beginning  of  the  fold 
to  which  I  have  made  reference. 

Q.  Wliich  little  beginning? 

A.  The  nortli  end  of  the  hill. 

Q.  Oh,  my  dear  sir,  can't  you   understand    my  question?  gQ 
I  ask    you  whether   there    is   anything    to    be  seen  on  the 
ground  represented  by  that  diagram  ? 

A.  Why,  precisely;  tiiis  section  of  Mine  Hill ;  they  are 
not  on  any  particular  line  ;  they  are  typical  representations  ; 
that  is,  they  represent  the  structure  independently  of  any 
special  fold,  or  line,  or  section  ;  it  is  a  composite  section. 

Q.  One  of  these  represents  a  section  of  Mine  Hill,  does 
it  not? 

A.  That  represents  Mine  Hill. 

Q.  Now,  one  of  these  represents  a  section  of   Mine  Hill,  ^{j 
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does  it  not  ? 

A.  That  represents  Mine  Hill. 

Q.  And  tiie  other  represents  a  section  of   Sterling  Hill? 

A.  Tiie  one  on  the  left. 

Q.  Between  Mine  Hill  and  Sterling  Hill — do  you  under- 
stand it  ? 

A.  I  think  so. 

Q.  Between  Mine  Hill  and  Sterling  Hill,  is  there  any- 
thing on  the  ground  visible  which  is  like  what  is  repre- 
\Q  sented  there  ? 

A.  Nothing. 

Q.  Then  isn't  that  entirely  imaginary  ? 

A.  No. 

Q.  Why  not? 

A.  Because  there  are  various  evidences  which  justify 
such  a  representation  on  the  grounds. 

Q.  .That  is,  you  fancy  that  this — 


20 


30 


40 


Mr.  Collins:     I  protest  against   counsel    break- 
ing in. 

A.  The  two  zinc  lines,  of  necessity,  require  a  fold  in  the 
contrary  direction  to  unite  them,  that  is  otie  evidence,  an- 
other is  the  juxtaposition  of  the  rocks,  the  inagnatite  an- 
other is  the  reverse  fold  at  Mine  Hill  in  the  Buckwheat 
lield  opening,  there  is  an  anti-cline  and  you  would  expect 
an  anti-cline  upon  the  other  leg  or  out-crop  of  the  same 
bed — 

Q.  You  would  expect — 

A.  Bea:  your  pardon.  Now,  I  have  found  such  an  anti- 
cline only  since  we  adjourned,  on  the  extreme  north  end, 
so  that  you  take  all  these  things  together  and  there  is  am- 
ple reason  for  making  such  a  representation. 

Q.  There  is  a  reason  for  drawing  the  deduction  sucli  as 
yon  have  put  there? 

A.  Yes.  sir. 

Q.   But  on  the  ground  there  is  nothing  of  it  to  be  seen  ? 

A.  On  the  groutid  between  the  two  hills  there  is  nothing 
to  be  seen— it  is  gone. 

Q.  That  is  what  I  inquired  about ;   nothing    to    be   seen. 
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Now,  yon  formed  vonr  opinion  as  to  the  probable  continn 
ance  by  the  juxtaposition  of  tlie  magnatite  ami  the  rocks, 
do  yon  not  ? 

A.  I  take  it  all  into  consideration  and  weigh  all  the  evi- 
dence. 

Q.  Yes..  You  have  drawn  these  to  represent  the  similar- 
ity of  the  structure  of  the  two  veins,  have  you  not  ? 

A.   It  was  drawn  primarily  to  explain  how  it  is   that    we 
found  the  red  oxide  of  zinc  on  the  eastern  side  of  one    hill, 
and  on  the  western  side  of  tlie  other  hill,  and  it  can  be    ex-   jq 
plained  upon  this  hypothesis  represented  upon    the    board. 

Q.  Do  you  mean  the  east  of  the  representation  of  the 
actual  location  of  the  magnatite  and  the  franklinite  vein, 
and  tlie  red  zinc  vein  and  the  gneiss  rock  as  they  occur  in 
place  ? 

A.  (Question  read.)  Yes;  as  nearly  as  I  could  represent 
it  graphicallv,  the  sqale  is  not  given — it  is  not  drawn  to 
a  scale. 

Q.   Do  they  in  fact — does  that  in  fact,  as  near  as  you  could 
draw  it,  represent  the  relative  location  of  the  different  parts  20 
of  the  bed  on  the  two  hills? 

A.  It  does. 

Q.  Yes.  Then  you  have  the  gneiss  rock — that  yellow  is 
silicate. 

A.   You  have  that  occurring  at  Sterling  Hill. 

Q.  About  tlie  same  distance  from  the  metallic  vein  as  it 
does  at  Aline  Hill  ? 

A.  It  is  practical!}' — on  the  map  it  is  not  intended  to  show 
any  difference — there  is  really  a  difference. 

Q.  Sir?  30 

A.  There  is  really  a  difference  in  the  distance. 

Q.  Well,  how  much  ? 

A.  A  very  considerable.  The  limestone  is  thicker  on 
Sterling  Hill  than  on  Mine  Hill. 

Q.  (Witness  is  shown  a  map  entitled,  "  Ueological  Survev 
of  New  Jersey,  Map  of  Zinc  Mines  of  Sussex  County,  by 
George  H.  Cook  and  John  C.  ,"  State    Geolo- 

gist and  Assistant  State  Geologist? 

A.  I  have  the  map. 

Q.   Are  you  acquainted  with  that  map  ?  -40 
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A.  Yes,  sir. 

Q.  Now,  dues  that  show  the  location  of  tlie  different 
rocks  and  veins  as  3'ou  have  shown  them  here? 

A.  No  ;  this  difference  is  that  the  limestone  is  thicker  at 
Sterling  Hill  on  the  western  side  of  the  beds  than  it  is  on 
the  western  side  at  Mine  Hill ;  a  well-known  fact. 

Q.  How  far  does  it  show  the  gneiss  rock  to  be  distant  from 
the  vein  on  Sterling  Hill,  taking  the  scale  of  that  map  ? 

A.  The  scale  of  the  map  and  tlie  scale  of  tlie  section  are 
^0   two  things;  the  scale  of  the  sections  are    not   given;    it    if 
like  mine,  it  is  not  drawn  to  scale  ;  just  graphic  representa- 
tions. 

Q.  Isn't  tliere  a  very  great  difference  between  the  loca- 
tion of  the  two  on  tliat'map? 

A.  The  limestone  is  thicker  back  of  the  beds  on  Sterling 
Hill  than  it  is  at  Mine  Hill,  but  the  succession  of  rocks  are 
the  same,  the  gneiss  and  the  limestone. 

Q.   Is  there  any  evidence  of  a  magnetic  vein  on   Sterling 
Hill? 
20        A.   Yes,  sir. 

Q.   Wliere? 

A.  Above  tlie  back  vein  on  the  Passaic  property,  or  be- 
tween the  Passaic  property — somewheres  about ;  I  don't 
know  exactly  as  to  territorial  division  thei'e,  but  up  on  the 
hill  back  of  the  beds,  there  is  an  out-crop  which  seems  to  be 
of  magnetic  oxide  of  iron. 

Q.  Did  yoa  ever  examine  it? 

A.  I  have ;  I  have  pounded  on  it  many  a  time. 

Q.  When? 
30       A.  Last  time — last  year. 

Q.   Has  it  ever  been  opened? 

A.  1  think  tliere  may  have  been  a  little  breaking  by 
sledges  on  the  surface,  but  that  is  all.  As  I  stated,  it  is  an 
uncertain  out-crop — ■ 

Q.   You  stated  as  a  surmise  on  your  direct  examination — 

Mr.  Collins :     He    hasn't   finished    his   answer 
yet. 


40 


A.  (Continuing.)     It  is  an  uncertain  out-crop.     We  don't 
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know  whetlier  it  ojoes  down  or  wlietlier  it    is    a    bowlder — 
it  is  in  the  proper  position. 

Q.  Yon  have  got  here  on  Sterling  Hill  a  vein  marked 
"  back  vein,''  which  seems  to  be  designed  to  represent  a 
fold  or  connection  with  the  front  vein;  has  tliat  connection 
ever  been  traced  or  shown  ? 

A.   Been  shown  at  the  south  end  of  the  hill. 

Q.  Sterling  Hill? 

A.  Sterling  Hill. 

Q.  Where — locate  it  ?  jq 

A.  On  the  map,  here  it  is,  as  I  understand  it,  where  the 
Passaic  property  is — where  yon  pass  l)eyond  the  Passaic 
property  onto  what  is  called  the  Mountain  opening  ;  I  don't 
know  who  owned  the  ground ;  there  is  a  trough-like  open- 
ing there  as  if  the  beds  come  together.  Yon  can  see  by 
what  is  left  they  come  together  ;  it  has  been  mined  out ;  it 
is  all  gone  now  ;  it  is  a  pit. 

Q.  Can  you  say  from  what  is  there  that  the  vein  came 
together  ? 

A.  That  is  the  shape  of  the  opening;  they  came  up  to  a   20 
point,  and  that  is  the  shape  of  the  excavation,  like  the  bows 
of  a  ship. 

Q.  Had  the  Tunnel  openings  been  made  in  '51? 

A.  On  Sterling  Hill? 

Q.  On  Mine  Hill? 

A.  No,  I  think  not. 

Q.   Had  the  Southwest  opening  been  made  in  1851  ? 

A.  A  part  of  it,  I  think  ;  I  don't  remember  it. 

Q.  No.  Had  the  Buckwheat  field  opening  been  exca- 
vated— made  in  '51  ?  or, 

A.  To  the  best  of  my  recollection  there  was  only  a  little 
pit,  mineral  pit,  mineral  collectors,  on  the  surface  ;  some- 
thing like  that. 

Q.  What  was  there  in  1851,  to  indicate  to  your  mind  by 
the  appearances  that  you  saw  there,  the  existence  of  such  a 
fold  as  you  have  depicted  on  that  map? 

A.  Well,  primarily,  in  all  geological  work,  we  have  two 
parallel  beds  in  a  plicated  region  to  predict  evidence  of 
folding,  especially  if  the  beds  are  alike.  You  see  it  in  the 
deposits  of  ductile,  and  yon  see  it  in  the  bilitile  deposits  in  40 
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Virginia. 

Q.  I  asked  you  what  there  was  in  the  ground    that  indi- 
cated this  folding  ? 

A.  The  duplication  of  tlie  beds. 

Q.  That  is  the  parallelism  of  the    beds  ;  then    you    sup- 
posed they  had  been  folded  ? 

A.  I  didn't  say  the  parallelism  ;  the  duplication  and  one 
opposite  the  other. 

Q.  Yes? 
IQ        A.  And  a  similar  phenomena  at  Sterling. 

Q.  How  much  work  had  been  done  at  Sterling  in  1851  ? 

A.  The  out-crop  of  red  o.xide  of  zinc  had  been  blown  off 
to  a  depth  of  forty  to  fifty  feet;  tunnel  had  been  run  in 
tlirougii  the  limestone  to  intersect  the  bed  by  Mr.  Alger ;  a 
lower  tunnel  had  been  run  in  the  New  Jersey  Zinc  Com- 
pany, under  the  direction  of  Major  Farrington — I  was  there 
and  reported  sometimes  to  the  Major  about  it,  I  believe. 
That  was  run  in  at  a  lower  level  and  cut  into  the  Franklin- 
ite  bed,  zinc  bed. 
20       Q-   ^I'^t  you  called  the  zinc— iriterrnpted. 

A.  The  zinc  bed  was  eroded,  carried  away  at  that  point  ; 
didn't  appear  ;  there  had  been  also — 

Q.  What  do  3'ou  mean  by  eroded,  mined  away  ? 

A.  No;  naturally    mined  away,    broken   away,    carried 
away. 

Q.  In  other  words,  it  wasn't  there?  .   _ 

A.   Wasn't  there  at  that  point. 

Q.   Yes?  :;;.'.     '     ,_ 

A.  Th«re  had  been  an  opening  of  the   franklinite  bed 
30   for  troostite  and  franklinite  ;  cabinet  specimens  were  taken 
out.       •  .  ^  . 

Q.  Was  there  anything  in  those  localities  to  disclose  the 
actual  existence  of  what   was  there? 

A.  In  tiiose  localities  there  ivere  not,  but  thei-e  were  otlier 
localities.  •        i 

Q.  Wouldn't  tiie  fact  that  the  location  of  tlie  gneiss  rock 

was  so  nmch  mare  remote  from  the  bed,  in.  one  place  than 

it  was  in  the  other,  coujiteract.the  idea  of  a   fold    such   as 

ybli  liaye  given  us?  ■      : \ 

4.(j   -.  A.  Gertaiuly  not.     Tiie  thickness  of  ,ai  sediment  Jsiioi' 
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minor  importance  compared  with  the  nature  of  the  sedi- 
ment. A  limestone  may  be  twenty  feet  thick  in  one  place 
and  a  thousand  feet  thick  in  another,  and  yet  be  the  same 
limestone  that  is  deposited  at  the  same  period,  but  thick- 
ness is  variable  according  to  the  surface  npon  wliich  it  was 
originally  deposited,  and  according  to  the  materials  fur- 
nislied. 

Q.   Did    you    not   give    as  a  reason  for  the  theory  which 
j'tn  f)ring  forward  for    the  fold  and  contin nation,  the  sim- 
ihir  juxtaposition  of  the  different  rocks,  that  composed  this   jq 
deposit  ? 

A.  Yes,  sir;  certainly,  you  have  the  same  succession.  I 
wish  to  show  in  regard  to  that  fold^(interrupted). 

Q.  One  mofnent,  Professor,  I  will  ask  you  a  qnestion. 
Is  there  any  yellow  garnite  at  Sterling  ? 

A.  I  remember  the  Sterling  garnite  is  more  of  a  brown 
color  than  yellow  ? 

Q.  Isn't  the  yellow  garnite  very  common  at  Mine   Hill  ? 

A.  Yes,  sir;  if  you  mean  by  yellow  garnite  tiiat  which 
has  somewhat  of  an  amber  color,  possibly  brown.  20 

Q.  Isn't  its  presence  in  one  place  and  absence  in  another 
contrary  to  your  theory  that  they  were  all  at  one  time  one  ? 

A.  Oh,  no.  The  presence  of  garnite  is  primarily  the 
evidence  of  intense  metamorphic  action  ;  may  occur  in  one 
part  of  the  bed  of  ore  and  not  occur  in  another,  and  it  does 
so  occui'.  You  will  find  it  in  connection  with  the  dikes  on 
Mine  Hill. 

Q.  Toiiave  put  tiie  two  beds  in  snch  a  relative  position  that 
they  could  have  been  connected, las  yon  sa}',   would   it  not 
have  been  necessaiy  for  one  of  them  to  have  been    moved   30 
nearly  two  miles  from  its  presetrt  position  ? 

A.  Oh,  no. 

Q.  Mr.  Blake,  about  wiien  did  this^one  or  two  questions 
more.  These  sections  of  Steriing  Hill  and  Mine  Hill 
represent  cross  sections;  the  irregulai-  lines  at  the  top,  being 
th(^  exposed  surface  ?  ; 

A.  They  are  approximately  ;  they  are  not  intended  to 
be  exact  representations. 

Q.  Now,  if  the  connection  had  ever  existed  which  vou 
havL'  undertaken  to  represent  here,  would  itliavo  gone  up —   40 
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about  how  high  would  it  have  gone? 

A.  Well,  I  can't  say  how  liigh.  I  believe,  I  said  about 
a  mile,  the  last  time  1  was  examined. 

A.  You  said  two  miles. 

A.  One  mile ;  it  takes  pretty  strong  language  sometimes 
to  get  an  idea  into  some  people's  head,  sometimes. 

Q.  And  that  expression  of  the  distance  was  not  intended 
to  be  a  stiitenieiit  of  fact,  but  simply  to  get  the  idea  into 
the  head  of  the  counsel  who  was  examining  you  ? 
JO  A.  No;  not  necessarily  in  the  head  of  the  counsel  who 
was  examining,  but  to  convey  an  idea,  to  get  a  residual 
idea  of  the  truth  into  the  minds  of  the  audience. 

Q.  Yes ;  a  residual  idea.  Supjiose  you  give  ns  your 
residual  idea  of  the  truth  now,  as  to  how  high  that  fold 
would  have  thrown  that  vein  above  the  present  superficial 
surface  of  the  sections  there  ? 

A.  Well,  if  we  measure  with  care  the  amount  of  upward 
plication  by  the  amount  of  downward  plication  and  make 
a  fair  allowance  for  erosion,  it  would  perhaps  be  more 
20  strictly  down  to  ordinary  ideas  if  we  only  made  the  plication 
above  equal  to  the  plication  below.  I  do  not  originally, 
nor  do  I  now  intend  to  indicate  the  amount  of  upward 
movement  or  plication  ;  it  is  merely  to  show  the  form. 

Q.  That  is  to  express  your  idea  of  the  folding? 

A.  Exactly.  I  might  saj' in  connection  with  that,  that 
the  geological  authorities,  after  all  the  work  that  has  been 
doiie,  assign  the — 

Q.  Never  mind  ;  I  have  not  asked  that  ? 

A.  It  is  on  the  question  of  quantity. 

30 

Mr.  Collins:     I  object   to  the  interruption  of 

the  answer. 

Mr.  McOarter  :  I  think  the  interruption  of  the 
answer  was  warranted. 

Mr,  Collins;  I  think  the  interruption  was  not 
proper ;  I  think  the  Pi'ofessor  had  a  right  to 
linish  the  answer. 

^Q  The  Court :     I  think  an  explanation  would  be 
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proper,  because  it  lias  been  drawn  from  liim  that 
he  stated  a  very  tnueli  greater  height  on  the  last 
examination,  and  he  now  makes  it  very  mucli  less. 

(Previous  question  and  answer  read.) 

Mr.  McCarter :     I  do  not  think  it  is  proper  to 
give  what  the  geological  authorities  say. 

The  Court :     I  think  it  is  if  it  tends  to  explain 
a  discrepancy.  1^ 

Mr.  Collins  :     Proceed,  Professor. 

A.  The  authorities  as  to  the  amount  of  erosion  after 
carefully  considering  the  subject,  state  that  on  the  Alle- 
ghenies,  and  mountains  of  this  region,  that  from  two 
thousand  to  twenty  thousand  feet  of  material  was  removed 
in  vertical  height.  Otiier  authorities  taking  the  basis 
of  the  quantity  of  material  laid  down  and  transported, 
make  it  much  higher.  I  think  twenty  thousand  feet  is  20 
enough,  and  you  will  observe  that  my  original  statement 
of  possibly  a  mile  high,  off  hand,  was  well  within  those 
limits. 

Q.  Your  idea  then  was  that  between  those  two  veins  as 
the}'  now  exist,  there  was  a  connecting  link  which  has  been 
taken  away  ? 

A.  That  has  always  been  by  belief,  that  they  were 
formerly  connected. 

Q.  And  when  was, it  your  belief  that  that  removal  took 
place ;  before  184S  ?  30 

^..  Yes. 

Q.  Weil,  when  was  it  ? 

A.  Before  onr  time. 

Q.  What  do  you  mean  by  our  time  ? 

A.  Before  we  were  born. 

Q.  Well,  give  us  your  idea  of  the  anti(|uity  of  that 
action  ? 

A.  It  was  in  the  icy  age,  following — 

Q.  Well,  I  don't  know  myself,  and  I  doubt  very  much 
if    the    jury    know     what    you    mean    by    the    icy    age?   40 
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Give  us  jonr  best  estimate  of  the  time  this    cliange  took 
place  ? 

A.  I  have  never  permitted  myself  to  make  an  estimate 
of  that  time,  of  that  period. 

Q.  Have  you  no  idea  about  it  ? 

A.  It  is  comparatively  modern  geologically,  but  it  is  still 

so  far  beyond  tlie  creation  of  man  that  we  know  very  little 

about  it,  that  this  happened  some  suppose  ;  and  other  people 

think  the  irlaciation  of  this  country  came  down  to  witiiin 

IQ   the  human  period. 

Q.  What  do  you  mean  by  the  ice  age  ? 

A.  I  mean  at  the  tiuie  that  these  mountains  were  covered 
with  a  sheet  of  ice,  probably  two  thousand  feet  tliick. 

Q.   You    think    some   geologists  bring  that    down   to   a 
period  since  the  creation  of  man  ? 

A.  We  know  that  glaciers  now  exist  in  Greenland  and 
produce  effects,  and  we  can't  say  tiiat  man  did  not  exist 
wlien  glaciers  where  there  on  much  an  extent  of  the 
Northern  Hemisphere. 
20  Q-  What  relation  does  your  idea  of  the  age  of  tliat  time 
wlien  this  took  place,  bear  to  the  generally  received  idea  of 
the  creation  of  the  world  ? 

Mr.  Collins;     Have  to  define  when  the  general 
received  idea  is. 

A.  Counsel's  question  seems  to  require  a  lecture. 

The  Court :     Make  it  as  short  as  you  can. 


30 


40 


Mr.  Colliuri :  I  object  to  the  question,  as  not 
definite.  There  is  no  generally  received  idea  of 
the  creation  of  the  world  in  this  case. 

Mr.  McCarter:  I  will  make  it  more  definite 
then. 

Q.  How  does  your  idea  of  the  time,  when  tliis  occurred, 
cori-espond  with  what  is  known  as  tiie  Mosaic  account  of 
the  creation  found  in  the  book  of  Genesis  ? 

Mr.  Collins  ;     That  has  various  interpretations. 
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A.  If  yon  will  take  one  hiinclred  millions  of  years  for 
the  life  of  the  earth,  I  suppose  that  this  then  might  have 
been — might  be  placed  in  the  last  million. 

Q.  Well,  in  the  last  million  of  years,  what  part  of  the 
last  million. 

A.  The  first  part. 

Q.  The  first  part — yes ;  then  according  to  yonr  arith- 
metic and  idea,  it  was  nearly  a  million  years  ago  ? 

A.  That  would  make  it  so. 

Q.  Sir?  10 

A.  That  would  make  it  so ;  it  is  a  very  remote  period. 

Q.  Where  was  the  Wallkill  river  at  that  time? 

A.  Being  made. 

Q.   Yes;  how  was  it  being  made? 

A.  But  cutting  out  a  valley. 

Q.   Yes ;  that  would  not  make  a  river,  would  it  ? 

A.  Make  a  place  for  it  to  run  in. 

Q.   Make  a  place  for  it  to  run  in  ? 

A.  And  the  ice  would  furnish  the  water. 

Q.  When  the  ice  was  melted  and  gone,  what  then?  20 

A.  It  would  leave  the  chips  and  tnnraine  behind  it,  as 
you  see  this  side  of  Sterling  or  the  moraine  up  there  above 
Hamburg — I  beg  pardon,  I  thought  I  was  on  Mine  Hill. 

Q.  Now,  when  did  you  first  develop  this  glacial  period 
that  you  now  speak  of  ? 

A.  Oh,  it  is  not  iny  development. 

A.  I  mean  in  reference  to  this  particular  locality,  and 
anti-clinafold  ? 

A.  Why,  wheti  I  first  went  upon  tlie  ground  I  saw  the 
evidence  of  ice  action  upon  the  ore.  30 

Q.  Yes;  when  did  you  first  get  vour  theory  of  the  fold, 
such  as  you  have  endeavored   to  represent  in   this  picture  ? 

A.  I  can't  say  when  I  first  made  the  delineation  of  it ;  I 
made  a  drawing  in  one  of  the  cases  in  this  litigation,  not 
this  precise  litigation,  but  in  one  of  the  suits  about  the — 

Q.  I  didn't  hear  the  last  ? 

A.  In  one  of  the  suits  about  the  ores  of  this  locality,  I 
made  some  drawings  showing  the  plication — in  1850,  I 
think,  but  I  don't  remember. 

Q.   Did   you   ever   make  a  drawing  showing  such    anti-   40 
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cliiial  fold  ;  by  that,  I  mean  tlie  fold  here  on  the  map  as 
made  here,  before  last  year  ? 

A.  Oil,  yes. 

Q.  Where  and  when  ? 

A.  As  1  recall,  sometime  in  1850,  I  think,  one  of  the 
suits — I  have  the  original  of  it;  yon  probably  have  the — 
the  Court  or  somebody  has  the  other. 

Q.    What  suit  do  you  refer  to  ? 

A.  I  really  can't  I'emember  the  names  of  the  suits  ;  they 
iA  were  sometimes  the  New  Jersey  Zinc  Company  and  some- 
times the  Franklinite  Company,  and  sometimes  other  par- 
ties ;  I  don't  remember  the  names  of  the  other  parties. 

Q.  Were  you  examined  in  all  those  suits? 

A.  Not  all. 

Q.  Were  yon  examined  in  the  suit  between  the  New 
Jersey  Zinc  Company  and  the  New  Jersey  Franklinite 
Company  and  the  Boston  Franklinite  Company? 

A.  Yes. 

Q.  You  said  you  were  examined  by  a  commission  in 
2Q   San  Francisco  before  J  udge  Hager  ? 

A.  That  was  one. 

Q.  Now,  were  you  examined — how  many  times  were  you 
examined  in  that  suit,  do  you  know? 

A.   I  really  can't  say,  now. 

Q.  Were  you  examined  in  a  suit  between  Moses  Taylor 
and  the  New  Jersey  Zinc  Company  ? 

A.  I  don't  remember  that ;  I  think  not;  I  don't  think  I 
was  in  that. 

Q.  Now,  in  which  of  these  suits  did  you  draw  a  dia- 
30  gram,  making  a  representation  of  any  supposed  union  of 
these  two  veins,  like  that  ? 

A.  I  did  not  make  a  diagram  showing  the  supposed 
union  of  the  two  veins  ;  I  made  a  diagram  or  plication  of 
the  moraine,  and  the  construction  of  the  country. 

Q.  When  did  you  first  develop  the  idea  that  this  plica- 
tion or  folding,  would'  lead  to  the  conclusion  that  you  have 
endeavored  to  depict  on  that  diagram  ? 

A.  I  think  that  may  be  said  to  be  last  year,  because  it  is 
the  first  time  I  remember  in  a  reference  to  that  question, 
4.0  of  the  difference  in  position  of  the  two  beds. 
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Q.  You   were  examined    upon   the  trial  of    these    same 
parties  a  year  ago,  were  you  not  ? 
A.  I  was. 

Q.  Here  in  tliis  Court  House? 
A.  At  this  place? 
Q.  And  you  were  asked  wliether — 

Mr.  Collins:     Will  you  give  us  the  page? 

Mr.  R.  H.  McCarter:     1025,  1024  and  1025. 

Q.  I  go  back  to  page  102-1:,  where  you  were  asked,  atten- 
tion was  called  to  the  statement  by  Vauuxem  and  Keating 
in  182-1  of  this  willemite,  and  that  it  is  of  sufficient  quan- 
tity to  merit  attention  as  an  object  of  itnjjortance  to  manu- 
facturers, and  you  were  asked  :  "  If  that  ore  had  been 
considered  of  no  value  prior  to  1848,  how  do  yon  account 
for  it  that  tiiis  gentleman  put  it  as  a  matter  of  importance 
to  manufacturers  as  early  as  1824  ?  Answer.  I  am  not  in 
evidence — " 

Mr.  Collins:     There  is  something  said   by    my 
self:     "  Merit  attention." 

Mr.  IMcCarter  :     That  was  you,  not  liiin. 

Q.  Your  answer  was  ;  "  I  am  not  in  evidence  ti)at  this 
mineral  iiad  no  value.  Question.  Sir?  Answer.  I  am  not 
on  the  record  as  stating  that  this  mineral  had  no  value,  but 
tliat  it  was  not  available  as  an  ore  of  zinc  at  that  time. 
This  brings  out  an  interesting  fact  which  has  not  been 
drawn  from  me,  that  at  that  time  the  occurrence  of  silicious 
oxide  of  zinc,  which  was  afterwards  called  troostite,  was  at 
Sterling  rather  than  nt  Franklin;  and  it  wasii't  until  the 
time  I  went  to  tlie  hill  in  1853  that  it  was  generall}'  known 
that  there  was  any  willemite  of  any  consequence,  except  as 
ail  impurity  at  Mine  Mill.  Question.  You  did  discover  the 
abundance  of  that  mineral  at  Mine  Hill  in  1852  and  1853, 
did  you  not?  Answer.  I  noticed  it  there.  Question.  And 
the  presence  of  tlie  suljstance  was  not  generally  known  out 
at  ]\rine  Hill    in    large    quantities?     Answer.  I   think  not.   4Q 
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Question.  But  that  is  not  what  I  am  after.  I  am  after  what 
the  substance  itself  was  available  for.  Yon  say  now.  you 
did  not  mean  to  be  understood  that  it  had  any  value  ?  An- 
swer. It  had  a  prospective  value,  no  doubt,  at  that  time,  as 
all  the  other  minerals  had.  Question.  Founded  on  what  ? 
Answer.  On  the  expectation  of  utilizing  it  at  some  future 
time,  when  some  metiiod  could  be  found  by  which  it  could 
be  worked.  Question.  Then  there  was  a  reasonable  expec- 
tation that  at  some  future  time  some  method  would  he  found 
1 A  which  would  make  that  ore  valuable  ?  Answer.  Oh,  yes  ; 
just  as  we  have  got  other  ores  now  which  are  not  available, 
such  as  illemite  and  titanite." 

Q.  Is  it  still  your  opinion  that  willemite  did  have  a 
prospective  value  in  ISiS,  such  as  described  in  your  last 
evidence  ? 

A.  That  is  substantially  correct,  I  think. 

Q.  What  value  had  the  red  oxide  of  zinc  in  1848,  as  a 
commercial  product  ? 

A.  Well,  it  had  been  used  in  the  manufacture  of    brass, 
20  and  attention    had   been  directed  to  it  by  Dr.  Troost,  Dr. 
Fowler  and  others,  as  a  source  of   zinc  ;  it  was  known  that 
it  could  be  converted  into  metallic  zinc. 

Q.  Yes.  Was  it  known  that  it  could  be  converted  into 
metallic  zinc  commercially,  as  a  commercial  process? 

A.  It  had  not  been  used  or  so  demonstrated  at  that  time. 

Q.  Then  it  was  like  the  willemite,  was  it  not — it  had  its 
value  founded  on  a  reasonable  expectation  that  it  would  be 
used  for  such  purposes  ? 

A.   I  have  already  stated    it    had  an  ascertained   value  at 
30  that  time. 

Q.   How? 

A.  By  the  manufacture  of   brass,  used  as  an  ore  of   zinc. 

Q.  And  what  manufacture  of  brass  do  you  refer  to  ? 

A.  The  use  by  Mr.  Ilassler  for  the  production  of  the 
pure  zinc  of  the  Weights  and  Measures. 

Q.  Now,  you  assume  in  that  answer  that  the  ore  obtained 
by  Mr.  Hassler  was  taken  from  what  is  known  as  the 
Weights  and  Measures  opening  ? 

A.   I  understand    from    the  records  that  part  of  it  came 
4.0    from  there. 
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Q.  Now,  what  is  there  iti  the  record  to  show  that  tliat 
part  of  tlie  ore  wliich  came  from  tlie  Weights  and  Meas- 
ures, and  was  used  by  Mr.  Hassler,  was  the  red  oxide  of 
zinc,  rather  than  other  forms  of  red  zinc  ore? 

A.  Because  he  states  that  it  was  the  red  oxide  of  zinc. 

Q.  Where  does  be  state  it  ? 

A.  Tile  red  zinc  ore  of  Frani^lin. 

Q.  Tlie  red  zinc  ore?  Now,  does  red  zinc  ore  necessa- 
rily mean  red  oxide  of  zinc  ? 

A.  It  does.  10 

Q.  Does  not  Dr.  Troost  say  the  term  is  equally  appli- 
cable to  the  red  silicate  ? 

A.  If  he  does,  I  don't  know  it. 

Q.  Do  you  consider  Dr.  Troost  a  good  authority  upon 
these  ores  ? 

A.  Not  very. 

Q.  That  is  the  reason  you  call  the  ore  troostite,  I  sup- 
pose ? 

A.    No  ;  because  others  called    it    troostite  ;  because  Dr. 
Slieppard  called    it  troostite,  early  ;  Dr.  Troost  was  a  well   20 
known    individual    in    Philadelphia,  and    had  given    some 
attention  to  tiiese  subjects. 

Q.  I  refer  you  to  the  article  in  the  journal  of  the  Nat. 
Association — Academy  Nat.  Association,  Vol.  4,  Part  2d, 
by  Professor  Troost — 

Mr.  Collins  :     He  was  not  a  professor,  a  physi- 
cian in  Philadelphia,  I  think. 


Q.   Bottom  of  page  230  and  top  of   231 — 

Mr.  Collins  :  If  your  Honor  please,  what  is  the 
object  of  this  ?  Going  to  ask  the  witness  to  read 
some  of  it  ?     He  says  lie  is  not  an  autiiority. 

The  Court :  I  understand  the  witness  says  he 
is  not  authority. 

Mr.  Griggs  ;     Is  the  question  objected  to  ? 

The  Court :     Proceed. 
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Q.  I  iisk  you  whetlier  Dr.  Troost  does  not  say. there  that 
the  name,  red  zinc  ore,  may  be  as  well  applied  to  the  sili- 
cioiis  oxide  of  zinc;  as  to  the  mineral  under  examination, 
red  oxide  of  zinc,  both  are  zinc  ores  and  botii  liave  a  red 
color. 

A.  He  says,  if  I  njay  be  allowed  to  read  what  he  does' 
say,  he  says  :  "Yanuxem  and  Keatiuw  say  tiiat  the  name 
red  oxide  of  zinc  given  to  it  by  its  discoverer,  the  late  Dr. 
Bruce,  of  New  York,  is  improper,  they  call  it  red  zinc  ore. 
IQ  This  name  may  be  applied  witii  as  much  propriety  to  tjie 
silicions  oxide  of  zinc  as  to  the  mineral  under  examination, 
both  are  zinc  ore  and  both  have  a  red  color." 

Q.  That  is  just  what  I  have  called  j'our  attention  to. 
Yon  said  Mr.  Hassler  said  he  made  tlie  brass — zinc  for  the 
brass  for  the  weights  and  measures  of  red  zinc  ore,  that  is 
what  [  understood  yon  to  say.  Now,  what  do  you  infer 
from  that,  that  he  meant  red  zinc  alone? 

A.  I  do. 

Q.  Why? 
2Q        A.  Because  that  was  a  well-known  ore,  and  this  authority 
is  discussing — he  goes  on  to  state  further  in    regard    to    it, 
discussing — 

Q.  Well.  I  did  not  ask  about  that  ? 

A.  Discussing  the  name,  and  he  is  the  sole  authority  on 
that  questiiin  of  propriety  of  calling  it  red  zinc. 

Q.   Who? 

A.  Tiiis  man  Dr.  Troost. 

Q.  Calling  it  red  oxide  of  zinc — he  is  the  sole   authority 
for  what  ?  questioning  the    propriety    of    calling    this    red 
3Q   oxide  of  zinc. 

Mr.  Collins ;  You  don't  mean  that,  has  not 
that  statement  been  made  and  repeated  in  many 
mineralogieal  treatises,  that  the  term  red  oxide  of 
zinc  is  not  the  proper  name,  it  should  be  red  zinc 
ore  ? 

A.  I  think  it  was,  a  little  difference  was  made  by  one    of 
the  early  authorities,  it  should  be  called  red  zinc  ore  because 
it  is  not  red  oxide  of  zinc,  because  it  is  not   a   simple    sub- 
^Q   stance,  it  is  compound. 
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Q  Wlien  you  say  Hassler  used  red  zinc  ore,  what  author 
ity  have  you  for  limiting  the  use  of  that  ore  to   red  oxide? 

A..  Because,  Dr.  Fowler  said  he  went  and  got  the  samples, 
and  got  thera  from  the  Ioc;ility  there  of  the  Weights  and 
Measures,  where  we  do  get  the  laminar  red  oxide  of  zinc. 

Q.  In  snch  a  manner  as  you  have  described  ? 

A.  Exactly.  Troost  made  a  great  mistake  in  regard  to 
the  troostite  in  every  opinion  he  wrote. 

Q.  Troost  was  wrong  and  Thompson  was  wrong? 

A.  Yes,  sir;  liad  to  rectify  them —  \q 

Q.  Where  does  Hassler  say  that  he  made  his  brass  from 
the  red  zinc  ore  got  from  this  Weights  and  Measures  ? 

A.  I  refer  you  to  the  reports  of  the  Treasury  Depart* 
ment  for  all  the  information  there  is  on  the  subject. 

Q.  Have  you  got  the  report  ? 

A.  I  have  not. 

Q.  No? 

A.  I  have  some  notes  somewhere,  about  it. 

Q.  Yon  were  shown  on  your  direct-examination,  a  sample 
which  was  said  to  have  come  from  the  Weights  and  20 
Measures  opening  ;  two  samples  ;  "  Weights  and  Measures, 
Blake  No.  4,"  and  Blake  No.  5.  What  do  you  say  about 
that,  that  that  represents  the  typical  red  oxide,  these 
specimens  ? 

A.  No  ;  it  does  not  either  represent  the  typical  red  oxide 
or  red  oxide  of  red  zinc  ore.     It  is  a  foliated  variety. 

Q.   Where  did  you  get  those  samples?  ' 

A.  They  were  produced  last  year,  my  recollection  is. 
Dug  them  out  of  the  bank  at  the  Weights  and  Measures 
opening.     I  don't  remember.  30 

Q.  When  did  you  first  see  them,  assuming  they  were  the 
ones  produced  last  year  ? 

A.   During  the  progress  of  the  case  in  this  Court. 

Q.   You  did  not  pick  them  yourself  then,  from  the  bank  ? 

A.  I  can't  say  positively'. 

Q.  Well,  didn't  you  say  at  your  last  examination,  last 
year,  that  you  recognized  those,  at  the  noon  recess,  the  first 
time  you  ever  saw  them  ? 

A.   Maybe. 

Q.  Did  you  select  those  yourself  out  of  the —  4.O 
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A.  I  don't  remember  taking  them  out ;  I  saw  some  just 
like  them  there.  Did  get  a  piece  or  two  like  them.  Dug 
them  out ;  I  can't  say  they  were  these  pieces. 

Q.   Do  you  know  these  came  from  there  at  all  ? 

A.  1  recognize  them,  just  as  I  would  recognize  you. 

Q.  By  the  family  likeness,  I  suppose,  to  the  ore  that  is 
there  ? 

A.  Exactly. 

Q.  Tlien  you  have  nothing  but  your  recollection — 

A.   My  recollection  of  minerals. 

Q.  Of  the  appearance  of  the  minerals  there,  to  justify 
yon  in  stating  that  these  came  from  the  Weights  and 
Measures  opening  ? 

A.  Recollection  of  the  specimens  and  the  tags. 

Q.  Did  you  ever  see  the  specimens  or  the  tags  before 
last  year  ? 

A.   Not  before  last  year. 

Q.  And  you  did  not  select  them  yourself  ? 

A.  1  can't  say  I  did. 

Q.  Can't  yon  say  you  did  not ;  didn't  you  say  last  year 
you  never  saw  them  until  the  noon  recess  ? 

A.  I  may  have  said  so ;  I  don't  remember.  I  can  re- 
member the  specimens  better  than  I  can  the  statements 
about  them. 

Q.  Look  at  that  letter,  Mr.  Blake,  and  see  if  that  is  in 
your  handwriting  ; 

A.  This  is  in  my  handwriting,  yes. 

Q.   Did  you  write  it  and  send  it? 

A.   I  recognize  it  as  my  handwriting. 

Q.   What  is  the  date  of  it? 

A.  December  .3,  1852. 

Q.  When  you  have  examined  it  sutRciently  so  you  will 
know  its  contents,  I  would  like  to  have  it  sent  back  to  me. 

A.  (Witness  examined  letter.) 

Q.  I  call  your  attention  to  these  lines  in  the  letter.  "I 
was  at  the  works  for  a  few  hours  on  the  19th  ult.,  and  ob- 
served tiiat  the  ore  recently  arrived  contained  so  much  lime 
as  to  render  an  analysis  very  desirable,  not  only  to  inform 
us  of  the  percentage  of  oxide  it  contains,  but  to  enable  us 
to  Erraduate  the  amount    of  coal    used   as  'flux'  and    to 
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modify    the    treatment    in    the    furnace."     Does    not  that 
piirase  indicate  tliat  there  was  silicate  in  the  ore? 

A.  N"ot  necessarily. 

Q.    Didn't  you  testify  in  the  last  trial  that  it  did  ? 

Mr.  Collins  :     Page.     Let  ns  see  the  page. 
Mr.  McCarter :     1(»02. 
Mr.  Collins:     Read  it. 

A.  My  recollection  is,  as  counsel  put  it  to  me,  it  was  mis- 
understood to  me,  supposing  he  referred  to  lime  as  a  flux  ; 
there  was  confusion  in  my  mind  as  to  the  terra  flux,  having 
forgotten  that  the  miners  used  the  word  flux  in  respect  to 
the  coal,  and  I  may  have  made  that  omission. 

Q.  Von  were  asked  on  page  1001  :  "  In  what  way 
would  the  presence  or  absence  of  lime  regulate  the  use  of 
coal  as  a  flux;"  what  do  you  mean  hy  that  statement  there? 

A.  Well,  if  I  had  been  writing  to  a  scientific  man,  or  a 
metallurgist,  I  probably  wonld  not  have  used  those  words 
exactly;  but  practically  the  coal  was  used  as  a  flux ;  in 
other  words,  it  reduced  the  ore.  It  is  not  strictly  and 
scientiflcally  and  technically  a  flux,  but  a  reducing  agent ; 
but  practically  among  the  miners — it  is  in  quotation  marks, 
too — they  call  it  a  flux.  Q.  What  had  the  coal  to  do  with 
the  quantity  of  lime  used  ?  A.  Another  point  is  a  very 
good  one  which  you  have  made;  the  lime,  if  it  operates  at 
all,  would  probably  be  from  the  silicates  in  the  ore  and 
not  from  the  oxide."     Didn't  you  say  that  ? 

A.  It  may  V)e  ;   I  don't  remember  what  I  did  say. 

The  Court :  I  call  counsel's  attention  again  to 
the  very  little  value  of  evidence  given  under  those 
circumstances.  A  whole  page  is  read  to  wit- 
ness, and  then  he  is  asked  if  he  didn't  say  that. 

Mr.  T.  N.  McCarter  :  Not  a  whole  page ;  one 
sentence  only,  and  it  was  necessary  to  read  the 
whole  of  that  to  get  at  the  point. 

Q.   Now.  when  yon  said  in  this  letter  that    "the    ore   re-  40 
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ceiitly  arrived  contained  so  much  lime  as  to  render  an  analj'- 
sis  very  desirable,"  didn't  you  mean  to  be  understood  that 
tlie  lime  was  contained  in  the  silicate? 

A.  Not  at  all.  Tiie  lime  was  an  imp-.u-ity  in  the  ore, 
and  it  rendered  an  analysis  necessary  to  know  how  niucli 
ore  there  was. 

Q.  Did  you  not  testify  at  the  last  trial  that  the  point  was 
a  good  one,  and  it  did  refer  to  the  silicate  in  the  ore  ;  in- 
dicate the  presence  of  silicate  ? 

'*'  Mr.  Collins:     You  have  just  read  what  he  said. 

I  object  to  any  change  of  it  ? 

A.  If  I  did  1  was  misled  by  counsel's  questions. 

Q.   Then  you  say  now  that  that  is  not  so  ? 

A.  I  can't  say  what  you  are  referring  to ;  I  don't  say 
anything  until  I  have  something  definite  put  before  me. 

Q.  What  do  you  mean  by  graduating  the  amount  of  coal 
used  as  a  flux,  and  modify  the  treatment  in  the    furnaces? 

A.  I  have  had  ati  opportunity  to  read  a  copy  of  the  letter 
20  and  it  clearly  refers  to  tiie  amount  of  carbon  required  to 
reduce  the  ore.  if  it  is  half  limestone  it  don't  require  as 
much  coal  as  it  would  if  it  was  all  ore  and  no  limestone. 

Q.  Then,  since  you  have  read  the  letter,  yon  give  a  dif 
ferent  explanation  of  it  from  what  you  did  last  year? 

A.  I  don't  know  that  it  differs  essentially.  I  gave  the 
best  explanation  I  could  under  the  circumstances  last  year. 

Mr.    T.    N.    McCarter:     We  oiier  both  these 
letters ;  one  was  marked  on   Friday,  and  the   one 
30  i-ead  to-day. 

(Said  letter  marked  F  3,  for  identification.) 

Q.  1  wish  to  ask  you,  Mr.  Blake,  about  your  testimony 
taken  before  Judge  Hagei-,  in  San  Francisco,  and  I  hand 
you  a  printed  copy  of  it;  the  old  franklinite  case ;  page 
571?  "  Q.  Do  all  the  zinc  ores,"  just  read  the  question, 
not  aloud,  to  yourself,  and  the  answer  ? 

A.  (Witness  does  as  requested.) 
4.0        Q.   Did  you  not  in   that   answer    enumerate  among    the 
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zinc  ores  of  chief  importance,   the    ore   willemite,  as  those 
with  which  yon  were  perfectly  acquainted  ? 
A.  I  did. 

Mr.  Collins :  The  date  should  be  given  in  a 
question  of  tliis  character. 

Mr.  T.  N.  McCarter :     April,  1861. 

Mr.  Collins  :     That  he  was  testifj'ing  ? 

Mr.  T.  N.  McCarter :     Yes. 

Q.  "  Willemite  appears  under  various  colors,  from  white 
to  black,  generally  brown  and  gray  "  ;  did  you  so  state? 

A.  I  think  so. 

Q.  Just  read  the  answer  ? 

A.  "  "Willemite  appears  under  various  colors,  from  white 
to  black,  generally  brown  and  gray." 

The  Court  :  Don't  extend  the  e.'iamination 
over  anything  that  does  not  tend  to  explain  or 
vary  his  former  testimony. 

Q.  Didn't  you  say,  Mr.  Blake,  in  that  testimony,  "  Zinc 
ores  do  not  always  present  a  red  appearance  like  the  red 
zinc  ore  of  Sterling  Hill  ?  There  are  rich  zinc  ores  of  other 
colors.  There  nre  many  zinc  ores  ;  but  those  of  chief  im- 
portance, beside  the  oxide,  are  the  carbonate,  calamine, 
willemite,  and  blende  ;  with  all  those  lam  personally  ac- 
quainted. The  two  first  are  generally  earthy  in  their  ap- 
pearance ;  willemite  appears  under  various  colors,  from 
white  to  black,  generally  brown  and  gray." 

Mr.  Collins:     Finish  the  answer. 

Q.   Did  you  testify  thus  ? 
■     A.  I  did. 

Q.  Vou  have  in  this  examination  characterized  the  ore 
found  in  this  vein  in  1851  and  1852,  and  now  describe  it  as 
franklinite  ore.     What  do  you  mean  by  fi'anklinite? 

A.  I  mean  those  unique   kinds  of  ore  consisting  chiefly   40 
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of  iron  ore,  speaking  in  general  sense,  combined  with  tlie 
zinc,  and  a  mixture  of  various  minerals,  calcite,  troostite, 
silicate  of  manganese,  and  other  minerals  which  I  have 
enumerated ;  cliiefly — 

Q.  Why  do  you — 

A.  Pardon  me  ;  chiefly  iron  and  zinc  minerals  in  com- 
bination. 

Q.  Why  do  you  call  them  franklinite  ore? 

A.  Because  it  was  first  pointed  out  to  me  as  such  ;  be- 
[Q  cause  it  was  generally  so  called ;  because  I  have  always 
called  it  so,  and  because  that  was  the  name  by  which  it 
was  known  when  I  first  went  upon  tiie  hill. 

Q.  You  speak  of  it  now  as  franklinite  ore  ;  what  name 
would  you  give  it  if  you  designated  it  by  the  metal  which 
could  be  best  produced  from  it? 

Mr.  Collins  :     Now  ? 

Mr.  McCarter:     Now. 

20       A.  Call  it  zinc  ore. 

Q.  Why? 

A.  Because,  by  the  terms  of  your  question,  I  understand 
zinc,  and  I  understand  that  the  principle  metal  to  be  pro- 
duced from  it  now  is  zinc.  I  am  on  record,  and  my  ppin- 
ions  in  regard  to  nomenclature  of  ores — 

Mr.  T.  N.  McCarter :     You  have  answered  my 
question,  Professor. 

30  The  Court :     When  you  have  answered  it,  tiien 

stop. 

Q.  Now,  commercially  speaking,  when  you  first  knew 
these  ores  in  1851,  and  from  your  knowledge  of  their  pre- 
vious history  and  use,  did  not  these  tiiree  ores,  the  frank- 
linite, the  red  oxide  and  willemite,  all  stand  on  the  same 
commercial  level  in  1848  ? 

A.  Certainly  not. 

Q.  Didn't  you  testify  on  the  last  trial  that  they  did  so 
^Q    stand  ? 
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A.   1  tliink  not. 

Mr.  Collins?     Page? 

Mr.  R.  n.  McCarter:     1021  and  1022. 

Q.  The  question  and  answer  are  these  :  were  you  asked 
this  question,  "  My  question  did  not  include  experiments, 
specimens  made  by  hand  bv  way  of  experiment ;  my  ques- 
tion was,  whether,  so  far  as  the  commercial  and  marketable 
value  of  these  ores  were  concerned  by  reason  of  their  hav-  10 
ing  been  worked  commercially  prior  to  1848,  did  uwt  the 
three  materials  all  stand  on  the  same  footing  ?  A.  Well, 
perhaps  you  may  say  substantially  so  ;  there  had  been  ex- 
periments with  both.  Q.  Now,  where — elsewhere  than 
in  these  localities,  was  the  red  zinc  found  prior  to  1848? 
A.  I  have  no  knowledge  of  any  other  locality  in  the 
world."     Did  you  so  testify  at  the  last  trial  ? 

A.  I  don't  know  ;  I  would  like  to  see  the  record.  As 
you  read  it,  it  does  not  include  thi'ee  ;  it  includes  two  ores. 

20 
The  Court :     How  would  you    know  any  better 
if  you  saw  the  record  ? 

Mr.  Collins  :     1  have  no  objections  to  anything 
going  iu  that  was  in  before. 

The  Court :     The  question  is,  does  he  remem- 
ber having  said  so  and  so. 

By  the  Court :  3q 

Q.  Do  you  remember.  Professor  Blake  ? 

A.  Tour  Honor,  the  question  preceding — the  context 
included  two  ores,  not  three. 

Q.  Do  you  remember  having  said  what  Mr.  McCarter 
read  ? 

A.  I  don't  remember  at  all. 

Q.  Did  you  say  it  ? 

A.  I  judge  so  by  this  paper  that  is  put  before  me  ;  I 
conclude  so.  jq 
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The  Court :     What  value  is  there  in  that  testi- 
mony ? 

The  Witness:     I  would   like  the   privilege  of 
explaining  this;  it  refers   to   two  ores,  not  three. 

The  Court :     Yon    can   explain  when   you  are 
examined  by  counsel  for  the  other  side. 

Farther  cross  : 

Q.  Mr.  Blake,  do  you  remember  that  in  the  lawsuit  be- 
tween Moses  Taylor  and  the  New  Jersey  Zinc  Company, 
you  were  examined  as  a  witness  for  Mr.  Taylor  ? 

A.  I  have  no  recollection  so  as  to  connect  it  with  the 
principals;  I  can't  remember  the  titles  of  these  suits. 

Q.  Do  you  remember  that  there  was  a  contest  between 
Moses  Taylor  and  the  New  Jersey  Zinc  Company  ? 

A.  I  have  a  recollection  of  there  being  such  a  contest. 

Q.  Were  you  not  examined  as  a  witness  for  Mr.  Taylor 
in  that  contest,  in  the  first  instance? 

A.  1  do  not  know  for  wiiom  I  was  examined,  really. 

Q.  Do  you  remember  being  called  a  second  time  in  this 
suit,  for  the  purpose  of  correcting  some  testimony  you  had 
given  before  in  the  same  suit  ? 

Mr.  Collins:     1  object.     It  was  not  correction  ; 
it  was  additional  knowledge. 

The  Court:     Answer  the  question. 

A.  1  can't  connect  it  with  that  suit ;  I  was  called  the 
second  time  in  some  case. 

Q.  Didn't  yon  testify  at  the  last  trial  that  you  were  ex- 
amined by  both  sides  in  that  suit? 

Mr.  Collins  :     I  object,  as  it  is  irrelevant ;  what 
difference  does  it  make  ? 

Mr.  McCarter :     I  want  to   get  at  the  witness' 
recollection. 
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The  Court :     I  will  admit  it  fur  that   purpose. 

A.  I  don't  remember  tluit. 

Q.  Do  you  remember  being  examined  at  Taylor's  Hotel, 
in  Jersey  City,  before  William  E.  Skinner,  a  commissiongr 
for  bail  nnd  affidavits  of  the  Circuit  Court  of  the  United 
States,  in  lS7-i? 

A.  I  remember  being  examined  at  T;ijlor's  Hotel,  and 
the  name  Skinner,  but  the  date  has  entirely  passed  from 
my  mind.  jq 

Q.  After  that, were  you  not  examined  on  behalf  of  Moses 
Taylor  after  that  examination  ? 

A.   I  do  not  know. 

Mr.  Collins  :     You  mean  the  Zinc  Company? 

Mr.  MeCarter ;  He  was  examined  on  the  part 
of  the  plaintiff. 

Mr.  Collins  :  You  said  afterwards,  were  you 
not  examined  for  Moses  Taylor?  20 

Mr.  MeCarter  :     I  didn't   mean  that. 

Mr.  Collins  -.     Leave  out  the  wurd  "  after." 

The  Court :     He  says  he  don't  know. 

Mr.  MeCarter :     I  ought  to  be  able  to  conduct 

the  examination  so  as  to  see  his  recollection  of  the 

previous  examination. 

30 

The  Court :  I  suppose  the  proper  way  to  do  is 
to  show  his  examination  with  his  signature  to  him. 
That  will  at  once  fasten  the  time  of  taking  it. 

Mr.  MeCarter  :     Suppose  we  haven't  got  it,  sir? 

The  Court :  If  you  haven't  got  it,  resort  to  the 
next  best  thing. 

Mr.  Collins  ;     It  is  here.  40 
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Mi  .  McCarter :  I  thought  I  might  ask  the  wit- 
ness if  lie  was  examined  in  the  first  instance  for 
Moses  Taylor. 

The  Witness  ;  I  don't  remember  for  >vhom  I 
was  examined,  or  on  whose  side  of  the  question  I 
was  examined,  by  what  parties,  except  in  a  general 
way.  If  you  state  localities  and  names  of  the 
parties  who  came  in  contact  with  me,  I  may  re- 
member it. 

Q.  Now,  after  having  been  examined  at  Taylor's  Hotel, 
on  an  occasion  wiiich  you  partly  recall,  were  yon  not  exam- 
ined on  the  part  of  the  New  Jersey  Zinc  Company,  as  a 
result  of  an  application  to  open  the  testimony  to  permit 
you  to  correct  the  testimony  which  you  had  formerly 
given  ? 

A.  I  don't  remember  it  that  way. 

Q.  Yes? 

A.  I  do  remember  having  been  up  to  the  hill  about  1875, 
after  an  absence  of  many  j'ears,  and  acquiring  a  great  deal 
of  additional  information  which  I  was  called   upon  to  give. 

Q.   Now,  how  did  you  come  to  go  to  the  hill  in  1875  ? 

A.  I  was  in  charge  of  the  for  the  collection 

of  minerals  for  the  Centennial  of  1876,  and  I  went  thereto 
make  a  collection  of  ores. 

Q.  "Well,  sir,  did  you  make  any- discoveries  then  that  you 
had  not  known  before  '( 

A.  Yes,  sir. 

y.  Did  yon  communicate  those  discoveries  to  the  presi- 
dent or  any  official  of  the  New  Jersey  Zinc  Company  ? 

A.  I  did. 

Q.  State  how  that  came  about  *. 

A.  I  was  in  contact  with  them  in  regard  to  the  exhibi- 
tion of  ores  for  the  Centennial,  and  I  can't  remember  any 
further  details  than  I  had  a  talk  with  the  president  about 
what  I  had  seen,  and  expressed  my  understanding  of  what  I 
had  observed. 

Q.  What  did  he  request  you  to  do  in  pursuance  of  that? 

A.   I  was  requested  to,  I  think,  make  a  report  to  him,  or 
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statement — something  of  that  kind. 

Q.  A  written  report  ? 

A.  I  thinlc  so. 

Q.  Did  you  make  it  ? 

A.  I  believe  I  did. 

Q.  Now,  after  that,  did  the  second  examination  to  which 
I  liave  referred,  take  place  ? 

A.  I  was  examined  after  that ;  I  don't  know  what  rela- 
tion it  had  to  the  other. 
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Q.  You  stated  on  your  direct-examination  that  the  ap- 
pearance of  the  red  oxide  in  tlie  north  part  of  Mine  Hill 
on  the  foot  wall  of  the  vein  seemed  to  he  separate,  some- 
what from  the  main  vein  which  you  call  the  franklinite 
vein.     You  recall  what  j'ou  said  about  that,  do  you  ? 

A.  I  do. 

Q.  And  that  that  appearance  gave  an  indication  that 
there  would  be  found  alongside  of  and  under  the  franklin- 
ite vein,  a  red  zinc  vein  somewhat  similar  to  the  Sterling 
Hill? 

A.  That  was  my  conclusion. 

Q.  At  the  time? 

A.  At  the  time. 

Q.  Now,  before  you  made  tiie  report  for  the  New  Jersey 
Zinc  Company,  which  you  spoke  of  just  before  the  ad- 
journment, had  the  additional  explorations  which  liad  been  on 
made  between  the  time  of  your  first  visit  and  tiie  time  of 
your  making  this  report,  confirmed  or  changed  j'our  opin- 
ion on  this  subject  ? 

A.  So  far  as  1  can  remember  there  had  been  no  further 
excavation  at  that  point  where  the  bed  was  exposed,  the 
developments  were  chiefly  at  the  south  end  of  the  hill. 

Q.  Yes? 

A.  At  what  is  called  the  Buckwheat  or  back  vein. 

A.  And  had  there  not  been  other  openings  on  the 
length  of  the  hill  which  gave  you  better  opportunity  to  ob-   40 
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serve  the  formation  of    the    vein    than  you  had    when  3'ou 
were  first  there  in  1851  ? 
A.  I  think  so. 

Q.  And  did  this  further  exploration  lead  you  to  cliange 
your  mind  as  to  the  character  of  the  deposit? 

A.  I  was  led  to  conchide  that  the  distribution  of  the 
minerals  in  this  bed  was  more  general  than  tiie  original  ex- 
posure had  lead  one  to  believe. 

Q.  Now,  in  tlie  second  examination  of  witnesses,  after 
]0  y^iw  made  your  report  to  the  New  Jersey  Zinc  Company, 
and  vou  were  re-examined,  did  you  in  that  examination 
state  tiie  appearance  which  tlie  further  explorations  had 
produced,  and  the  consequent  change  in  your  opinion  as  to 
the  structure  of  that  vein  ? 

A.  I  did.     I  think  I  detailed  them  in  that  report. 
Q.  I  propose  to  call  your  attention   to    the    second   testi- 
mony which  you  gave  on  that   occasion,    page  649,    in  the 
Moses  Taylor  case.     I  ask  you  whether  on  that  second  ex- 
amination you  were  asked  this  question,    "  What  did    you 
20    ti"d  to  lie  the  fact,  as  ascertained  by  these  subsequent  open- 
ings and  explorations,  with  reference   to   the    existence    of 
distinct  beds,  or  veins  of  zinc  and    franklinite    at    Sterling 
Hill  ?     A.  There  was  no  change  in  my    original    views    in 
regard  to  the  existence  of  a  separate   vein   of  zinc  ore    at 
Sterling  Hill ;  the  explorations  did  not  substaTitially  affect 
that ;  the  explorations  threw  light    upon    the  structure   of 
the  so-called  franklinite  bed — developed  its  constitution  or 
composition."     Did  you  say  that  ? 
A.  I  think  so. 
3Q        Q.  The  next  question,  "What  is  its  constitution  as   thus 
ascertained  by  you  ?     A.  That  is  the  franklinite   bed  ?"' 

Mr.  Collins  :     At  Sterling  Hill  ? 

Mr.  McCarter  :     No. 

Mr.  Collins:     Yes,  at  Sterling  Hill. 

Mr.  McCarter  :     No. 

^^)  Mr.  Collins  :     Yes,  it  is. 
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Mr.  McCarter :  He  says  tlie — well,  Sterling 
Hill  is  not  in  the  question. 

Mr.  Collins :  It  is  necessarily  involved  in  it 
from  the  preceding  answer  which  you  read.  It 
does  not  make  any  difference,  go  on. 

Q.  "  Wliat  is  its  constitution  as  thus  ascertained  by 
you?"  Did  you  answer,  "It  is  not  alone  franklinite,  but 
it  is  a  mixture  of  franklinite  and  silicate  of  zinc  chiefl\', 
with  calcspur." 

A.  I  suppose  so,  that  being  agreeable  to  me  ;  I  don't  re- 
member the  language  ;  I  suppose  it  is  correct. 

Q.  "  Q.  And  if  you  were  called  upon  to  apply  a  de- 
signation to  tliat  vein  now,  in  the  light  of  your  last  exam- 
ination, how  would  you  call  the  vein,  which,  in  your  for- 
mer examination  you  spoke  of  as  a  franklinite  bed  or 
vein  "  ? 

Mr.  Collins  :  In  order  to  save  us  this  uncer- 
tainty, let  the  witness  have  a  copy  ;  he  has  been 
over  his  testimony;  there  is  no  dispute  about  it ; 
let  him  have  it  so  he  can  say  yes  or  no. 

Mr.  McCarter :  What  do  you  propose  ;  let  him 
see  what  I  am  reading  > 

Mr  Collins  :  Yes.  If  there  is  no  objection  he 
can  look  over  it  with  me;  we  have  only  the  one 
copy. 

The  Court:  There  is  no  objection  that  I  know 
of  ;  but  I  do  not  see  the  relevancy  of  this  testi- 
mony. 

Mr.  McCarter:  I  understand  your  Honor  to 
say  you  do  not  see  the  point  of  this.  It  certainly 
seems  to  us  to  be  very  important,  because  the  tes- 
timony which  lie  then  gave  is  very  contradictory  to 
wliat  he  gives  now  ;  that  is  tiie  point  I  want  to 
show  ;  he  is  on  record  as  having  given  an  entirely   4.0 
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different   statement    from  that  which  he  gives  in 
this  suit. 

"A.  In  spealving  of  these  ores  now,  it  is  impossible  for 
me  to  speak  in  any  other  than  a  very  guarded  way,  because 
the  designation  locally  given,  may  misrepresent  the  true 
nature  of  the  bed;  so,  when  I  am  talking  cautiously  and 
carefully  I  generally  endeavor  to  include  all  the  constitu- 
ents— what  would    be  called   the  essential    constituents  of 

1/j   the  bed.     I  should  therefore  call  it  a  mixture  of  franklin- 
ite  and  zinc  ore — mixed  ore  composed  of  fraiiklinite  and 
zinc  minerals  "  ? 
A.  Correct. 

Q.  "  Q.  Is  that  so  for  the  whole  extent  of  the  bed  ? 
A.  I  think  it  to  be  so  ;  it  is,  certainly,  as  far  as  the  blasting 
has  extended,  and  I  judge  from  what  I  saw  there  that  that 
is  tlie  general  character  of  the  whole  bed,  not  onlj'  of  Ster- 
ling Hill  but  other  points  beyond  that  ?  Q.  In  what  pro- 
portion did  you  tind    the  mixture   to  contain  willemite  in 

OQ  that  bed  at  Sterling  ?  A.  Some  of  the  masses  appeared  to 
me  to  be  composed  nearly  half  of  the  willemite,  some  con- 
tained more.  I  made  no  assay  or  examination  ;  but  I  judge 
that  the  percentage  of  silicate  of  zinc  (willemite)  would 
range  as  high  ;vs  fifty,  perhaps  sixty  per  cent.  Q.  On  the 
average?  A.  As  compared  with  the  franklinite.  Q.  Do 
you  mean  on  the  average  ?  A.  No,  I  do  not  mean  on  the 
average  now,  but  I  spoke  of  what " — 
A.  Average  now. 
Q.  "  Q.  I  speak  of  what  ores  is  thrown  out,  that  we   can 

o()  select  specimens  or  samples  from.  Q.  So  far  as  you  saw 
tlie  constitution  of  the  vein,  what  was  the  range  of  propor- 
tion of  willemite?  A.  I  can  only  speak  now  in  a  very 
general  way  from  recollection.  I  may,  perhaps,  be  very 
far  from  the  exact  state  of  the  case,  if  I  say  that  the  wil- 
lemite and  franklinite  are  about  half  and  half  generally. 
Q.  Was  that  the  case  so  far  as  you  observed,  from  what 
you  saw?  A.  Tliat  is  my  recollection  of  it ;  I  wish  to  say, 
also,  that  the  ore  is  not  composed  exclusively  of  willemite 
and  franklinite  ;  limestone  and  calcspur,  also  occur;  some  of 

^,j   the  ore  developed  tiiere  is  very  largely  composed  of  lime- 
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stone — the  ore  shades  into  tlie  limestone.  Tlie  limestone 
may  replace  the  silicate  of  zinc  in  many  places ;  in  other 
places  it  replaces  the  franklinite,  but  excluding  the  lime, 
stone  or  calcspnr  the  ore  is  a  mixture  of  wiilemite  and 
franklinite. 

A.  Limestone  or  caicspur. 

Q.  "Q.  There  is  a  great  range  and  variety  of  ores  there  ; 
no  two  specimens  are  exactly  alike  in  percentage.  Q.  But 
liiiving  reference  to  the  average  proportion  between  the 
wiilemite  and  the  franklinite,  what  was  the  result  of  your  \q 
observation  in  regard  to  that  bed  at  Sterling  Hill  ?  A.  As 
a  general  rule  one  would  weigh  about  as  much  as  the  other, 
irrespective  of  the  other  minerals." 

Q.  "Q.  Could  you  find  any  massive  franklinite  there?  A. 
I  could  not  find  any  large  masses  of  pure  franklinite  there. 
Q.  Could  you  find  any  cabinet  specimens  which  would  be 
justly  termed  franklinite  ?  A.  I  could  pick  up  small  pieces 
that  would  be  generally  termed  franklinite;  I  found  it 
ditficult  to  obtain  masses  six  inches  cube  that  were  suffi- 
ciently pure,  speaking  guardedly,  to  be  called  franklinite  20 
in  mass.  Q.  If  you  find  any  specimens  that  were  so  free 
from  wiilemite  as  to  be  denominated  massive  franklinite? 
A.  I  did  not  find  any  ;  I  looked  for  some.  Q.  Did  you, 
as  aided  by  these  explorations,  openings  and  developments 
at  Mine  Hill,  find  that  tliere  was  a  franklinite  bed  or  vein 
there?  A.  No,  franklinite  bed  or  vein  as  entirely  distinct 
from  zinc  minerals."     Do  you  remember  saying  that  ? 

A.  I  do. 

Q.  '' Q.  Describe  now  the  constitution  and  composition 
of  the  deposit  at  Mine  II ill  as  ascertained  by  these  subse-  30 
quent  explorations  and  developments?  A.  Taking  the 
Buckwheat  opening  as  being  the  largest  and  best  developed 
on  the  Hill,  it  presents  across  its  whole  face,  a  distance  of 
about  fifty  feet,  a  succession  of  bands  of  silicate  of  zinc 
with  embedded  crystals  of  franklinite,  generally  small, 
usually  not  over  three-sixteenths  of  an  inch  in  diameter  ; 
these  bands,  as  I  denominate  them,  being  merely  layers,  in 
general  parallel  to  the  direction  of  the  bed,  these  layers 
not  being  separable  by  any  division  between  the  ores,  but 
the  minerals  being   arranged  together   in  such   a  wav  as  to  40 
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present  a  streaked  appearance  to  tlie  eye  giving  its  decided 
structure.  In  general,  silicate  of  zinc  and  franklinite 
formed  the  mass,  but  there  are  places  where  silicate  of 
zinc  predominates  over  the  franklinite,  and  again  others 
where,  possibly,  the  franklinite  predominates  over  the  sili- 
cate of  zinc,  but  the  two  are  closely  mingled  and  the  grad- 
uations are  very  gradual  from  one  to  the  other,  with  the 
exception  of  some  points  where  there  are  apparently  dis- 
tinct veins  of  silicate  of  zinc  and  of  other  minerals,  such  as 

10  g*'""ite  for  example,  and  the  mineral  Fowlerite,  which, 
however,  is  small  in  the  aggregate  compared  with  the  mass 
of  ore.  There  are  are  several  varieties  of  this  silicate  of 
zinc,  some  of  it  is  green,  some  of  it  is  brown,  and  some  of 
it  lias  a  reddish  color.  These  variations  in  color  give  a 
more  or  less  banded  appearance  to  the  whole  vein.  These 
bands  or  layers,  as  I  have  stated,  are  parallel  with  the  direc- 
tion of  the  vein,  and  parallel  with  the  enclosing  walls." 
Is  that  correct  ? 

A.  That  is  correct. 

20  Q-  "  Q-  ^'*^  y^^^  ^"^  ^°  ''''^  deposit  at  Mine  Hill  any 
massive  ore  pure  franklinite  ?  A.  No,  except  in  crystals. 
Q.  Crystals  of  what  size  ?  A.  I  saw  some  in  one  of  the 
veins  that  perhaps  would  be  two  inches  in  diameter.  Q, 
How  were  they  situated  with  reference  to  the  other  min- 
erals ?  A.  They  were  embedded  in  a  vein  of  silicate  of 
zinc.  Q.  What  then  would  you  say  as  to  the  composition 
of  the  entire  deposit  at  Mine  Hill  ?  A.  I  should  call  it  a 
zinc  ore,  rather  than  an  iron  ore."  Did  you  state  that  ? 
A.  I  did. 

30  Q-  "  Q-  How  rich?  A.  The  percentage?  Q.  Not  as 
to  tlie  percentage,  but  whether  it  is  a  rich  or  lean  ore  ? 
A.  It  is  a  very  rich,  unusual  ore  of  zinc."  Did  you  state 
that  ? 

A.  I  did. 

Q.  "  Q.  What  was  it  in  tlie  out-crop  which  led  to  the 
view  that  the  deposit  might  be  a  deposit  of  franklinite? 
A.  Of  those  minerals  which  I  have  described,  including 
the  calcspur — (which  is  also  in  tlie  vein — I  omitted  to  men- 
tion it) ^ when  these  minerals  are    exposed  to   the  air  they 

40    become    oxydized    and    the  manganese  which  they  contain 
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assumes  a  brown,  a  dark  brown  or  clear  black  color  at  the 
surface,  giving  a  black  crust;  this  is  very  thin,  and  still 
very  dark,  and  so  dark  that  the  out-crop  appeared  to  be 
uniform  in  composition — to  be  of  the  one  mineral,  and  that 
mineral  has  been  supposed  to  be  franklinite."  *         *         * 

Q.  I  refer  again  to  the  examination  continued,  page  656, 
at  folio  3572.     This  was  under  cross-examination  : 

•' Q.  What  do  you  call  massive  franklinite  ?  A.  An  ore 
which  does  not  show  crystallization,  and  whicli  consists 
wlioUy  of  franklinite,  without  admixture  with  other  min-  jq 
erals.  Q.  Were  you  not  aware  when  you  were  previously 
examined  in  this  cause,  that  the  so-called  franklinite  vein 
at  Mine  Hill  contained  a  mixture  which  tiie  franklinite  of 
willemite  and  red  oxide  of  zinc?  A.  I  was,  in  general- 
Q.  The  fact  that  willemite,  or  red  oxide  of  zinc  is  associ- 
ated with  the  willemite  in  the  so-called  franklinite  vein  at 
Sterling  Hill  and  at  Mine  Hill,  is  not  new  to  you  ?  A.  The 
explorations  at  Mine  Hill  which  I  made  formerly,  gave  me 
a  much  better  ktiowledge  of  the  constitution  of  that  bed  of 
franklinite,  so-called,  than  I  obtained  of  the  constitution  of  gQ 
the  bed  at  Sterling  Hill ;  this  bed  at  Sterling  Hill  was  gen- 
erally supposed  to  be  nearly  pure,  that  is,  it  was  not  regarded 
as  containing  zinc  minerals,  nor  did  1  so  look  upon  it ;  I  did 
not  consider  it  to  have  a  composition  like  that  of  the  ore  at 
Mine  Elill.  Q.  You  knew  when  yon  were  previously  ex- 
amined that  the  so-called  franklinite  bed  at  Mine  Hill  con- 
tained varying  proportions  of  the  willemite  and  red  oxide 
of  zinc  ?  A^.  Yes  ;  but  1  supposed  until  these  later  investi- 
gations that  there  was  a  much  better  defined  bed  of  frank- 
linite at  Mine  Hill  than  I  now  find  to  exist."  Did  you  say  30 
that  ? 

A.  I  did. 

Q.  How  much  time  did  you  spend  for  the  New  Jersey 
Zinc  Company,  in  making  a  report  in  writing  of  which  you 
spoke,  the  result  of  whicii  was  developed  in  the  testimony 
of  whicli  I  have  just  read  ? 

A.  I  don't  remember  ;   I  suppose  two  or  three  days. 

Q.  Yes.     Did  they  pay  you  for  it  ? 

A.  I  don't  remember  that ;  1  think  so ;  I  rarely  do  any 
work  without  being  paid  for  it.  40 


802 

Q.  Yes.  You  saj'  that  with  reference  to  tlie  product  to 
be  produced  from  this  ore  in  this  vein,  you  would  call  it  an 
iron  ore  ? 

Mr.  Collins :     No,  now.     Before,  he  said. 

Q.  Is  that  so  ? 
A.  That  is  right. 

Q.  And  you  did  characterize  it  as  a  zinc  ore  in  this  second 
jQ   examination,  of  which  I  have  spoken  ? 
A.  That  was  1861. 

Mr.  Collins  ;     The  second  was  not  1861 ;  1875. 

Q.  1875? 

A.  I  have  supposed  you  have  been  reading  from  1861. 

Q.  1875.     You  did  in  tliat  whicli  I  have  read  from,  and 
which  you  recognize,  characterize  it  as  a  zinc  ore,  very  rich 
zinc  ore  ? 
„„        A.  I  did,  as  I  remember  now. 

Q.  An  unusually  rich  zinc  ore  ? 

A.  You  have  tlie  language  in  the  record  there. 

Q.   Well,  did  you  not  think  it  was  zinc  ore  in  1851  ? 

A.  I  don't  remember  what  I  said  or  thought  about  it 
then. 

Q.  Now,  if  you  testified  in  1875  that  this  was  an  unu- 
sually rich  zinc  ore,  and  you  now  still  testify  on  this  exam- 
ination that  with  reference  to  the  metallic  product  or 
valuable  product  to  be  produced  from  it,  it  is  zinc  ore. 
qn  Why  did  you,  on  the  direct  examination  in  tiiis  case,  per- 
sistently and  constantly  call  it  frauklinite  ore  ? 

A.  Because  that  is  the  name  it  bears,  has  borne  to  distin- 
guish it  from  the  other  ore. 

Q.    Wliat  other  ore  ? 

A.  Red  zinc  ore. 

Q.  Did  you  not  tliis  morning,  in  your  cross-examination, 
speak  of  it  as  an  iron  ore  ? 

A.  I  said,  speaking  generally,  it  might   be.     You  asked 
me  liow  it  could  be  described  ;  I  said    it  miglit    be    so    de- 
±Q  scribed,  as  an  ore  of  iron  with  ores  of  zinc — a  mixture. 
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Q.  Well,  is  it  both  ? 

A.  Both,  and  of  manganese,  too. 

Q.  It  is  an  ore  of  manganese,  is  it? 

A.  It  is. 

Q.  Yes? 

A.   In  my  view. 

Q.   Why? 

A.  Because  manganese  can  be  extracted  from  it. 

Q.  Have  you  any  doubt  of  that,  Professor  ? 

A.  1  have  no  doubt  of  the  possibility  of  getting  manga-  lo 
nese  allow  from  it. 

Q.  A  valuable  product  ? 

A.  A  valuable  product. 

Q.  Does  that  relate  to  the  great  bulk  of  the  ore  contained 
in  the  vein  in  dispute  ? 

A.  It  might  be  said  to,  yes. 

Q.  That  is  all  ? 


20 


Re-direct  examtnatton  by  Mr.  Collins  : 

Mr.  Collins  :  I  think,  if  your  Honor  please,  we 
will  dispose  of  this  question  of  the  previous  testi- 
mony, first. 

Q.  Take  up  yonr  testimony  of  1875  ;  did  Mr.  McCarter 
read  the  whole  of  it  to  you.  Professor  ? 

A.  He  did  not. 

Q.  I  will  call  your  attention  to  some  other  parts  of  it. 
Did  yon  on  this  examination — 

Mr.  Griggs  :  We  object  to  counsel  reading  the 
book  and  asking  him  whether  he  said  this,  that 
ami  the  other  thing. 

The  Court :     The  same  examination. 

Mr.  Griggs  :  Yes,  sir  ;  because  counsel  cannot 
put  tiie  words  in  his  mouth  as  a  leading  question. 
They  may  offer  the  deposition,  but  he  cannot  ask 
about  whether  he  said  this,  that  or  the  other  ;  they   40 
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may  ask  what  he  said  in  explanation  of  it,  or  what 
he  now  wishes  to  say.  Counsel  lias  no  right  on 
the  re-direct  examination  to  sit  up  with  him  with 
the  book  and  ask  him  whether  he  said  this  and 
that. 

Mr.  Collins  :  I  do  not  want  to  sit  up  witli  liini, 
if  tliat  is  the  point.  1  submit  when  a  witness  is 
asked  "  did  you  say  so-and-so,"  it  is  perfectly 
proper  on  the  re-direct  to  say  "did  yon  also  say 
so-and-so." 

The  Court :     A  leading  question  ? 

Mr.  Collins  :  It  is  not  leading.  "  Did  you  say 
thus  and    so." 

The  Court :     I  am  disposed  to  admit  it,  because 
of  the  peculiar  mode  of  the  examination,  it  having 
been  read  from  the  printed  book  without  showing 
20  tiie  original.     I  think  I  will    permit    what  is   not 

left  out,  to  be  shown,  without  leading,  as  it  can 
possibly  be  done. 

Mr.  Griggs  :  I  have  no  objection  to  its  being 
done,  but  I  have  against  counsel  reading  any  part 
to  him  ;  he  may  ask  the  witness  what  he  said  in 
explanation,  what  further  on  that  subject  he  said. 

Mr.  Collins  :     I  will  obviate  Mr.  Griggs'  objec- 
30  tion. 

Q.  Turn  to  your  testimony  at  page  657  of  the  printed 
book,  and  beginning  at  folio  3576,  in  the  middle  of  the  folio 
— Question.  "  Was  there  as  early  as  1848-9."  Do  you  see 
that? 

A.  Yes,  sir. 

Q.  Now,  tell  us  what  you  said  further? 

A.  "  Q.   Was  there  as  early  as  184-8-9,  a  substance  found 

at  Sterling  Ilill — a  mineral — which  was  usually  designated 

40   as  franklinite  ore?     A.  There  was.     Q.   How  did  it  occur  ? 
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A.  At  Sterling,  where  the  chief  exploration  had  been 
made,  it  formed  a  bed  l^'ing  behind  and  under  another  bed, 
which  was  called  red  zinc  ore  ;  at  Mine  Hill  it  appeared 
upon  the  surface  at  various  points,  from  one  end  of  the 
hill  to  tiie  otiier ;  the  general  color  was  black,  and  it  was 
believed  to  be  unworkable  for  zinc;  that  it  was  a  refrac- 
tory ore  for  iron,  and  for  a  long  time  it  was  doubtful 
whether  it  could  be    utilized  in  any    way.     Q.  Was    it — " 

Q.  One  moment,  that  is  all   for  the    present.     Turn    to 
page  659 — first  read  page  658,  the  first  question,  top  of  the   iq 
page  that  follows  immediately  what  you  read. 

A.  '"  Q.  Was  it  a  substance  well  known  among  those  gen- 
erally acquainted  with  the  subject,  and  easily  distinguish- 
able by  its  designation  of  f ranklinite  ore  ?  " 

Q.  Stop  there  for  the  present.     Go  to  page  659. 

Mr.  Parker  ;     The  answer  you  want? 
Mr.  Collins  :     Not  yet. 

Of) 

Q.  Well? 

A.  "  Q.  Well  I  should  have  to  go  back  to  my  original 
question.  (Question  beginning:  "  was  it  not  a  subtance 
&c.,  read.") 

Q.  That  is  what  yon  have  just  read.     Go  on  ? 

A.  "  I  am  speaking  now  of  a  substance  known  as  frank- 
linite  ore." 

Q.  Now,  give  the  answer? 

A.  "1  prefer  not  to  lead  you  astray  in  regard  to  the  use 
of  terms  which  are  not  properly  used  ;  there  is  no  such 
thingas  frankliinte  ore,  or  ore  of  franklinite  ;  there  is  a 
substance  known  as  franklinite,  which  has  a  defined  com- 
position ;  there  is  also  a  mixture  of  franklinite  with  other 
minerals  which  was  called  franklinite  ore;  I  must  con- 
fine— " 

Q.  Go  on  ? 

A.  "  Q.  You  have  answered  the  question  exactly — one 
part  of  it ;  I  will  put  the  other.  Was  not  that  mixture  of 
minerals,  which  was  called  franklinite  ore,  easily  distin- 
guishable by  that  name  by  persons  who  had  knowledge    of  40 
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tlie  subject  matter?  A.  In  tlie  vague  use  of  terms  which 
then  existed  and  which  often  exists  now,  in  relation  to  these 
ores,  any  ore  which  was  black  on  the  surface,  which  could 
not  readily  be  i-ecognized  as  red  zinc  ore,  any  ore  coming 
from  tliese  localities  we  called  franklinite,  and  it  was  thrown 
aside  as  such." 

Q.  That  is  enougli  for  the  present.  Page  560,  begin- 
ning at  the  top  ? 

A.  "  Q.  When  did  you  first  acquire  a  knowledge  of 
iQ  tliose  ores  at  Sterling  Hill,  from  personal  inspection  ?  A. 
It  was  in  1851,  I  think ;  possibly  1850.  Q.  If  at  that  time 
persons  had  spoken  to  you  of  the  franklinite  ore  of  Ster- 
lino-  Hill  or  Mine  Hill,  you  would  have  had  no  difficulty  in 
understanding  what  was  meant  by  the  persons  using  that 
term  ? " 

Mr.  Griggs  :  Objected  to,  because  it  is  not  re- 
lated to  any  matter  on  which  this  book  was  shown 
him. 

2^  The  Court :     I  will  take  the  question. 

Q.  Finish  the  question  ? 

A.  "  You  would  have  had  no  difficulty  in  understand- 
ing what  was  meant  by  persons  using  that  term  ?  A.  None, 
whatever.  Q.  To  what  would  you  have  applied  it  ?  A. 
To  the  black  massive  minerals  or  beds  existing  behind  the 
red  zinc  ore  at  Sterling,  and  to  the  out-crops  generally  at 
Mine  Hill." 

Q.  That  is  all  there.  Page  661,  tirst  question  on  the 
30   page. 

A.  "  Q.  Was  silicate  of  zinc  considered  an  ore  of 
zinc  in  1851  ?  A.  If,  by  an  ore  of  zinc  you  mean  a  sub- 
stance that  could  be  worked  advantageously  for  zinc,  I 
should  say  no." 

Q.  Now,  Professor,  was  there  any  difference — 

Mr.  Griggs  :  One  moment;  he  didn't  tinish 
the  answer. 

4.0        Q.  Go  on  ? 
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A.  "  It  was  not  known  to  exist  in  large  quantities? 

Q.  Yon  were  asked  also  as  to  some  testimony  given  in 
18G1,  in  April,  ont  in  San  Francisco.  Refer  to — now,  it 
is  in  tiieold  litigation  of  the  New  Jersey  Zinc  Company 
against  tlie  New  Jersey  Franklinite  and  the  Boston  Frank- 
linite  Company.  Will  you  read  what  occurres  at  the  bot- 
tom of  page  566.  "  Q.  What  knowledge  had  you  of  these 
ores  in  1851  ?     A.  What  knowledge  had  you — 

Mr.  Griggs  :  One  moment.  This  relates  to  an 
examination  as  to  something  which  the  witness 
said  he  did  not  remember. 

Mr.  Collins  :     Oh,  no  ;  sir. 

Mr.  McCarter  :  No  ;  the  witness  testitied  he 
was  examined  before  Judge  Hager  on  a  commis- 
sion, and  he  was  asked  if  lie  did  not  describe 
among  the  ores,  the  ore  willemite  ;  that  is  all  he 
was  asked. 

Mr.  Griggs:  I  thought  this  was  the  one 
which  he  said  he  did  not  remember. 

Mr.  Collins:  He  was  asked  as  to  part;  I  pro- 
pose to  read  the  rest  of  it.  Your  Honor  must 
trust  something  to  counsel  ;  I  say  it  does  have 
reference  in  that  particular. 

Q.  "  What  knowledge  had   you  of  these  ores  in  1851"? 

A.  (Reading.)  "  Q.  What  knowledge  had  yon  of  these 
ores  in  1851  and  1852,  and  what  were  they  then  called  ;  that 
is  the  west  vein  on  Mine  Hill  ?  A.  I  was  then  employed  by 
the  New  Jersey  Exploring  &  Mining  Company,  as  mineral- 
ogist, chemist,  etc.,  and  examined  their  ores  and  mines  for 
them.  The  out-crops  at  Mine  Hill  were  called  franklinite, 
and  a  bed  of  red  zinc  ore  was  supposed  to  exist  there.  1 
speak  of  the  west  vein  of  Mine  Hill,  which  I  examined 
while  making  an  exploration  northwest  from  Sterling  Hill 
in  1851.  Q.  For  what  compaii}',  and  in  what  capacity 
did  vou  first  examine  them?     A.   For  the  New  Jersev  Ex- 
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ploring  &  Miiiino;  Cotnpany,  as  mineralogist,  geologist, 
etc.  Q.  Did  you  see  a  jDile  of  ore  wliicli  had  been  mined 
at  Sterling  prior  to  1851,  and  which  had  not  been  carried 
away  by  the  New  Jersey  Zinc  Company, at  that  time"? 

Mr.  T.  N.  McCarter :  I  object  to  this  now, 
what  he  saw  in  a  pile  of  ore  at  Sterling  has  noth- 
ing to  do  with  the  matter  about  which  I  ex- 
amined. 

The  Court ;  Everything  which  has  been  read 
has  already  appeared  in  this  examination.  Every 
fact  that  he  has  read  lias  appeared  already  in  this 
examination.     Now,  why  take  time  to  read  it? 

Mr.  Collins  :  It  is  very  short  now.  I  will  an- 
swer your  Honor  why.  Mr.  McCarter  arose  a  few 
minutes  ago  and  said  that  he  wanted  to  show 
from  testimony— 

The  Court :  Never  mind  about  tiiat ;  go  on 
with  something  that  affects  this — 

Mr.  Collins  :  This  does,  the  very  next  ques- 
tion. 

The  Court :  Then  I  wish  you  had  gone  to  the 
very  next  question  at  once.  He  has  just  testified 
by  whom  he  was  employed,  and  what  he  did  ;  all 
this  has  been  testified  to  before. 

Q.   Now  go  on.  Professor? 

A.  "  A.  I  did  see  it  in  1851 ;  a  considerable  quantit}'  was 
mined  and  piled  on  the  bank,  remaining  there  for  a  long 
time,  while  the  zinc  ore  was  being  mined  and  carted  away  ; 
this  was  called  franklinite  ore,  and  was  afterwards  used  in 
part  or  wholly  for  some  experiments  in  the  manufacture  of 
franklinite  iron." 

Q.  Go  on  ? 

Mr.  T.  N.  McCarter:     This  relates  to   Sterling 
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Hill,  and  I  object  to  it  because  it  is  in  no  way 
contradictory  of  tlie  part  of  the  testimony  I  read 
to  liiin.  It  only  shows  in  this  examination  that 
he  characterized  willemite  as  one  of  the  import- 
ant ores  of  zinc. 

Mr.  Collins :     And   also  that  he  characterized 
all  ore  in  wiiich  willemite  appeared  as  zinc  ore. 

A.  ''  Q.  If  you  answer  '  yea '  to  the  last  interrogatory, 
state  whether  any  willemite  was  mined  therewith,  and  as  10 
nearly  as  you  can  what  proportion  was  willemite  ?  A. 
Willemite  was  mixed  with  the  ore  very  generally  ;  I  can- 
not state  the  average  percentage,  but  some  of  the  blocks  or 
chunks  of  ore  were  nearly  half  willemite  ;  some  of  them 
perhaps  contained  more  than  fifty  percent.;  others  not  more 
than  ten  per  cent.  Q.  From  what  bed  had  that  ore  been 
quarried,  and  what  was  it  considered  or  called?  A.  It  was 
<piurried  from  the  franklinite  bed  underlying  the  zinc  ore 
at  Sterling  Hill,  and  was  called  franklite  ore  by  miners,  and 
by  Major  Farrington,  the  superintendent,  and  others."  20 

Q.  Now.  one  thing  more  about  this  while  I  am  on  this 
subject— not  on  this  subject,  that  is  enough  of  that,  but  on 
your  former  testimony.  You  were  asked  by  Mr.  McCarter 
here  to-day,  whether  this  matter  of  tiie  probability  of  one 
of  these  hills,  of  the  beds  of  ore  on  one  of  these  hills  being 
in  continuation  of  the  beds  of  ore  on  the  other  or  the  hills, 
with  the  connection  removed,  and  if  I  understood  you  cor- 
rectly, you  stated  that  you  first  spoke  of  that  at  tiie  last 
trial ;  perliaps  I  misunderstood  you  ;  what  was  it  you  did 
say? 

A.  No  ;  it  was  a  matter  of  coaimoii  utiderstanding  among 
those  who  had  studied  the  two  hills — 

Mr.  T.  N.  McCarter  ;     I  object  to  that  answer. 

Q.  No,  never  mind  that.    I  asked  you  whether  j^ou  meant 
to  say  that  was  the  first  time  you  had  testitied  to  that? 
A.   No. 

Q.  What  was  if  you  intended  to  say? 
A.  It  was  in  direct    answer    to  Mr.  McCarter's    question   40 
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wlietlier  I  had  before  placed  it  upon  a  map  and  so  made  a 
graphic  representation. 

Q.  As  a  matter  of  fact  wliat  liad  you  testified  to  before 
on  tliat  subject  ? 

Mr.  McCarter  :     I  object  to  tliat. 

Objected  to. 

The  Court:  The  only  importance  would  be  as 
fixing  the  time,  which  I  understood  in  his  cross- 
examination  he  could  not  fix.  He  said  he  had  had 
this  idea  of  the  continuation  of  veins  for  some 
time,  and  he  made  some  draft  of  it,  and  lie  thought 
he  had  spoken  of  it  in  some  litigation. 

Q.   Have  you  looked  at  your  testimony,  and  do  you  find 
whether  you  did  testify  to  it  1861  ? 
A.  I  did  ;  I  testified  as  to  continuity — 
Q.  Never  mind  what  you  testified  to  ? 

By  the  Court : 

Q.  The  point  is  when  ;  do  you  say  in  1861  ? 

A.  In  1861  ;  I  did  not  place    it  as  a  section  at  that  time. 

Further  re-direct  : 

Q.  You  were  specifying  what  other  minerals  occurred  in 
the  vein  on  Mine  Hill,  this  west  vein,  and  you  spoke  of 
some  minerals  as  occurring  in  small  quantities  ;  among  the 
rest  I  think  you  named  garnet.  Is  that  correct,  that  it 
occurs  only  in  small  quantities  in  this  vein  ? 

A.  I  was  asked  b}'  the  counsel  what  minerals  occurred, 
and  then  he  asked  me  afterwards  if  the  major  quantity  did 
not  consist  of  the  three  minerals  he  nnmed,  and  I  said  yes, 
substantially,  and  classed  amoTig  tlie  rarely  occuiring  min- 
erals several  he  had  already  mentioned.  Now,  that  was  not 
intentional  to  exclude  them  as  occurring  in  quantity,  because 
they  do  occur  in  very  large  quantity  ;  that  is,  calcite  for 
^A  one  and  garnet — 
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Mr.  R.  H.  McCarter :     One  moment.    He  gave 
all  these. 

Mr.  Collins  :     Yes  ;    but  lie  says  in  small  quan- 
tities, and  1  want  to  correct  that. 

Q.  Go  on  '( 

A.  These  were  excluded  by  the  nature  of  the  question  of 
counsel  ;  he  excluded  them  and  I  excepted  them. 

Q.  What  have  jou  to  say  as  to  garnet  ? 

A.   It  occurs    relatively,  in    some    places,  in  large    quan-   10 
tity. 

Q.  What  is  garnet? 

A.  A  silicate  of  lime  and  allnmina  ;  that  is,  clay  and  iron. 

Q.  You  have  been  asked  about  certain  analysis  of  troost- 
ite  ;  what  is  the  true  composition  of  troostite  ? 

Mr.  R.  H.  McCarter  :  I  object ;  it  was  given 
on  his  direct  examination. 

Q.  Will  you  kindly  tell  the  Court  what  it  is  you  omitted  20 
to  state  ? 

Mr.  Griggs  :     We  object  to  that  question. 

The  Court  Take  your  time  to  find  in  the  evi- 
dence what  he  did  say  on  cross-examination. 

Mr.  Collins  ;  The  Professor  called  my  attention 
to  something  that  was  not  stated,  and  that  is  what 
I  desire  iiim  to  state,  and  lie  can  tell  in  two  min- 
utes what  it  is  and  we  can  get  at  it  quicker.  30 

Q.  What  was  it  that  was  not  stated  that  you  wished  to 
state. 

A.  The  composition  of  troostite  and  willemite.  The 
constitution  of  willemite  ranges  from  two  per  cetit.  of  man- 
ganese up  to  thirty  or  more  ;  that  the  composition  varies 
from  a  silicate  of  zinc  to  a  silicate  of  manganese,  and  that 
there  are  analysis  whicli  show  a  gradation  from  one  to  the 
other.  This  I  wished  to  state,  but  was  not  permitted  to 
state.     I  iiave  the  analysis  here.  40 
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Q.  Uid  you  get  tliein  from  Dana,  too? 
A.  No,  not  all  of  them. 

Mr.  Griggs  ;  I  object  to  anything  further ;  he 
has  made  his  correction. 

Mr.  Collins:  The  gentlemen  seem  to  tliink  I 
am  confined  to  one  thing.  They  put  in  some 
analysis  by  Dana.  I  am  now  going  to  put  in  cer- 
tain otiier  analysis  by  Dana. 

Mr.  R.  H.  McCarter  :     We  object. 

Mr.  Collins ;  I  am  through  with  this ;  that 
was  onutted. 

Q.  Now,  you  have  had  your  attention  called  to  certain 
analysis  of  willemite  by  Professor  Dana  ;  does  he  give 
other  analysis? 

Mr.  T.  N.  McCarter:     We  object. 

Mr..  R.  H.  McCarter  :  The  point  of  the  objec- 
tion is  this.  The  whole  trend  of  Professor  Blake's 
direct  evidence  was  to  endeavor  to  sliow  tiiis  jury 
that  troostite  was  a  separate  and  distinct  mineral 
composed  of  separate  and  distinct  constituents 
from  the  old  willemite,  and  he  endeavored 
to  show  that  distinction  in  iiis  direct  evidence. 
We  met  that  evidence  by  siiowing  that  Professor 
Dana  showed  they  were  similar.  If  he  attempted, 
or  wanted  to  give  any  analysis  to  back  up  iiis  opin- 
ion that  they  were  separate  things,  he  should 
have  given  it  on  liis  direct  evidence.  He  cannot 
on  re-direct  produce  analysis  from  Professor  Dana 
tiiat  support  the  contention  he  made,  and  should 
have  made  fully  on  liis  direct  evidence. 

The  Court :     The  admission  of  the  analysis  can 

only  be  supported   upon   the  ground  that  I  have 

if,  admitted  evidence  in  respect  to  opinions  expressed 


20 


30 


813 

by  witnesses.  This  witness  expressed  an  opinion 
as  to  the  character  of  certain  ores.  He  is  con- 
fronted witii  a  booic  that  he  recognizes  to  be  tiie 
boolv  of  a  man  of  authority,  and  he  may  tiiiis  be 
confronted  by  quotations  from  that  book.  Now, 
in  the  same  line  he  may  also  be  confronted  by 
statements,  if  they  do  differ,  differing  from  that 
witii  wliich  he  was  confronted.  I  thinij  tiiat  will 
be  entirely  proper. 

Mr.  McCarter  :     If  not  from  Dana  ? 

Mr.  Collins:     No;  from    the  same  man,  Dana. 

Mr.  Griggs :  I  would  like  to  have  it  appear 
that  counsel  is  questioning  from  the  same  book. 

Mr.  Collins;  It  is  the  same  author;  if  Dana 
got  different  lights  at  other  times  it  is  all  import- 
ant the  Court  should  have  it. 

Mr.  Griggs :  My  objection  is,  thej'  propose 
now  to  read  from  another  book  than  that  which 
we  sliowed  the  witness  the  other  day  ;  not  a  copy 
of  the  same  ;  it  is  not  the  same  book. 

The  Court :  It  is  the  same  author,  the  same 
authority. 

Mr.  Griggs  :  It  is  not  the  same  period,  and 
does  not  require  the  same  state  of  knowledge 
which  existed  at  the  time  that  was  written. 

The  Court :  No,  but  it  more  clearly  referred 
to  the  time  of  whicli  the  witness  was  stating. 

Mr.  T.  N.  McCarter :     We  take  au   exception. 
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Q.  Tell  us  what  other  analysis  Dana  gjives — (showing 
witness  a  book)  ? 

Mr.  R.  H.  McCarter :     What  edition  is  tliat  ? 

Mr.  Collins:     The  witness  can  tell  ns. 

A.  Dana's  System  of  Mineralogy,  9th  edition,  re-written 
and  enlarged,  1889.  Under  the  head  of  willemite  the 
analysis  are  now  nine  in  number.  The  first  live  from 
Sterling,  showing  a  percentage  of  oxide  of  manganese  from 
2.90  to  9.32.  The  next  analysis  is  from  Moresnet,  a  foreign 
locality,  without  any  manganese ;  the  next.  No.  7,  is  from 
tiie  same  locality,  without  manganese ;  No.  8,  is  from  Stol- 
berg,  without  manganese  ;  No.  9  is  from  Greenland,  with- 
out manganese.  These  specimens  have  oxide  of  zinc  rang- 
ing from  .50  to  .72.  The  irons  of  the  foreign  specimens, 
including  two  from  Sterling,  ranges  from  0.35  to  5.35. 
The  5.35  is  the  fifth  analysis  from  Sterling  Hill ;  contains 
three  per  cent. ;  also  3.73  of  oxide  of  manganese,  and 
59.93  of  oxide  of  zinc. 

Q.  Is  there  any  tin  ng  more  from  the  book  you  wish  to 
state  ? 

A.  Nothing  more.  It  is  well  to  say  that  Dana  is  tlie 
authority  for  these  analysis,  but  tltey  were  made  by  other 
parties. 

The  Court;     Don't  volunteer.  Professor  Blake  ; 
answer  the  questions — don't  volunteer. 

Q.  You  have — or  you  thougi)t,  the  last  day  you  testified, 
that  this  trial  was  the  first  time  that  3'ou  had  drawn  the 
distinction  between  willemite  and  troostite  as  names  show- 
ing that  this  mineral,  which  is  mixed  in  the  vein  in  ques- 
tion, should  be  called  troostite  rather  than  willemite ;  have 
you  looked  up  your  testimony  since  that  to  find  whether 
that  is  the  case  or  not  ? 

A.  I  have,  and  find  that  last  year  I  drew  the  distinction 
very  carefully  between  the  two. 
^Q       Q.  Please  read  from  page  952  ? 
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Objected  to. 

The  Court :     I  think  that  is  objectionable. 

The  Court:     I  overrule  it.     Exception  taken. 

Mr.  Collins  :  I  will  leave  it  stand  just  that 
way. 

Q.  How  do  Dana,  and  Vanuxem  and  Keating  speak  of 
this  as  an   ore,  in  what  way,  niineralogically  or  nietallurgic-  10 

ally  ? 

Objected  to. 

The  Court :  You  will,  by  and  by,  get  experts 
on  the  meaning  of  the  book,  while  I  supposed  the 
experts  were  to  form  an  opinion  from  looking  at 
all  of  the  books  and  so  getting  to  the  bottom  of 
the  subject. 

Q.  What  was  the  book  of  Dana,  in  which  he  speaks — 
A.  Scientific  treaties  upon  minerals,    chemical    composi- 
tion and  physical  characteristics. 

Q.  What  do  scientific  writers  on  mineralogy — how  do 
they  use  the  word  "  ores  " — how  do  scientific  writers  on 
mineralogy  use  the  word  ores  ? 

Mr.  Collins:  That  is  a  broad  and  general  ques- 
tion on  the  subject. 

The  Court :  Is  there  anything  on  the  cross- 
examination — 

Mr.  Collins :  Yes.  Leaving  it  stand  alone 
it  might  have  a  wrong  inference. 

The  Court :  Question  permitted.  I  think, 
probably,  the  jury  will  be  better  instructed  by 
learning  from  somebody  the  distinction  between 
mineralogy  and  metallurgy.  ^ 
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Q.  Will  you  tell  us  the  distinction  between  mineralo^j' 
and  metallurgj'  ? 

A.  I  will.  Mineralogy  treats  of  the  physical  and 
chemical  characters  of  minerals  as  species;  that  is  one 
substance  distinct  from  another  substance  occurring  in  na- 
ture with  some  definite  composition  and  form.  Metallurgy 
treats  of  metais  and  their  relations  chiefly  for  manufacture 
or  commercially,  either  as  being  extracted  from  their  ores, 
or  as  in  combination  forming  alloys.  One  is  the  treatment 
IQ  of  tiie  natural  substances  as  they  exist,  and  the  other  may 
be  said  to  be  a  treatise  of  such  substances  for  a  special  pur- 
pose. 

Q.  Do  writers  on  mineralogy  and  writers  on  metallurgy 
use  tiie  word  "  ore  "  in  the  same  sense  ? 

Objected  to. 

Tiie  Court :  I  tliink  this  witness,  as  an  expert, 
may  be  asked  in  what  sense  the  word  "  ore  "  is 
used  generally  in  respect  to  these  authors? 

Mr.  McCarter :  Does  your  Honor  mean  to  let 
him  give  his  opinion  as  to  what  these  people  mean 
by  the  use  of  the  term  ores  ? 

The  Court:     Proceed. 

A.  The  word  ores  generally  used  to  designate  some 
mineral  aggregate  from  wliich  a  valuable  product  may  be 
obtained — metallic  product  usually. 

Q.  You  have  used  the  word  zincsite  or  zincite,  and  I 
30  am  not  quite  sure  that  the  jury  understand  zincite,  that 
any  one  else  mentioned  it,  what  that  is  ? 

Objected  to. 

Q.  Another  name  for  what  ? 

Objected  to. 

Mr.  Collins  :     In  liis   testimony  he  has  spoken 
of  zincite,  and  it  has  not  been  defined  by  him,  and 
^Q  I  thought  it  would  lead — 
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The  Conrt :  1  liave  a  long  list  of  the  mineral 
constituents  of  tlie  hed  of  ore  at  Mine  Hill,  in 
whicli  my  notes  sliow  zincite  as  one  of  them. 

Q.  Tlie  other  name  is  what  ^ 

A.  Red  oxide  of  zinc.  Tiie  zincite  is  a  term  for  red 
oxide  of  zinc,  and  it  is  only  known  to  occur  in  this  form. 

Q.  You  liave  said  that  the  position  in  which  red  oxide 
of  zinc  occurred  at  the  Southwest  opening  was  on  the  east 
side  of  the  vein,  how  is  that  accounted  for? 

A.  The  bed  makes  a  turn  at  that  point,  and  if  the  bed  of 
zinc  ore  was  on  the  west  side  at  the  point  of  the  hill  at  the 
time  wlien  the  bed  turned  it  would  pass  to  the  eastern  side, 
turning  around  the  point. 

Q.  The  letter  which  has  been  shown  you  from  yourself 
to  C.  E.  Detniold,  president  of  the  New  Jersey  Zinc  Com- 
pany, dated  January  25,  1858,  you  begin,  "  I  am  most 
happy  that  circumstances  have  made  it  my  duty  as  well  as 
pleasure  to  address  my  communication  on  the  matter  at  the 
zinc  works  to  yourself."     To  what  does  that  allude  ? 

Qbjected  to. 

Mr.  McCarter  :     The  letter  will  show  foi' itself. 

Mr.  Collins :  Counsel  intimated  that  it  had 
reference  to  the  subject  of  the  letter.  I  want  to 
explain  by  Mr.  Blake  the  fact  of  the  change  in 
presidents  at  that  time,  and  this  was  the  first  let- 
ter. They  put  it  in  the  question  as  a  matter  he 
was  very  happy  about  w^iiat  he  was  reporting  30 
to  them.  It  ought  to  be  made  plain,  for  evi- 
dently— 

The  Court :     Is  there  any  doubt  about  it  all  on 
the  face  of  the  letter? 

A.  They  said  there  was. 

The  Court :     Don't    you   think    you    can  meet 
tiiat  by  counter  evidence?  aq 
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Mr.  Collins  :     I  think  so. 

A.  Was  tliisyour  first  letter  to  the  new  president  ? 

A.  My  first  letter,  congratulating  him  on  his  succession 
to  the  presidency. 

Q.  To  whom  was  your  letter  of  November,  '52,  ad- 
dressed ? 

A.  To  President  Curtis. 

Q.  There  had  been  a  change  in  the  meantime,  had  thei'e  % 

A.  There  had. 

Q.  That  is  all  I  want  to  show  on  tliat.  You  say  that  the 
amount  of  silica  present  is  considerable;  what  did  yon 
mean  by  that  ? 

Objected  to. 

Q.   What  was  present  in  the  residuum  — 

Objected  to. 

an  Question  witlidraw. 

Q.  What  was  present  in  the— 

A.  Decomposition  of  silicate  of  zinc  and  manganese. 

Q.  You  say  that  silica  of  zinc  (willemite)  is  present  in 
a  large  quantity  in  the  ore.  Large  quantity  as  compared 
with  what  ? 

Objected  to. 

Q.   Large  quantity  as  compared  to  what  ? 

30 

Mr.  R.  H.  McCarter :     We  strenuously   object 

to  dissecting  this  letter  sentence  by  sentence,  and 
having  Professor  Blake  not  make  up  some  ex- 
planation— he  has  iiad  tlie  letter  before  and  he 
has  endeavored  to  explain  it — the  jury  will  judge 
whether  he  has  or  not — but  to  take  it  now  after 
two  days  and  to  let  him  explain  it  in  this  way,  we 
think,  is  manifestly  improper,  and  we  object  to 
it.  He  had  the  letter  last  week  and  he  ought  to 
^^  have  explained  it  then. 
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The  Court :  The  letter  was  produced  on  cross- 
examination  ? 

Mr.  McCarter:     Yes. 

The  Court ;  And  read.  Wliy  can't  he  ex- 
plain ? 

Mr.  McCarter :  He  did  explain  it.  He  was 
asked  to  explain,  and  did  explain. 

10 

The  Court:  He  hasn't  been  re-examined  on  it. 
He  explained  it  on  cross-examination  to  a  certain 
extent.  Does  that  exclude  hiiu  from  furtiier  ex- 
planation on  re-direct  ? 

The  Court :  I  think  anything  in  the  way  of 
explanation  is  competent.  I  do  not  recall  any  in- 
consistent ruling  to  that.  What  is  it  you  want  to 
ask  now. 

20 

Mr.  Collins  ;  The  phrase  is  silica  of  zinc  (wille- 
mite)  is  present  in  a  large  (quantity  in  the  ore." 
As  compared  to  what  'i 

The  Court  :     I  will  not  allow  that. 

Q.  Explain  the  use  of  that  phrase  in  this  letter. 

Objected  to. 

The  Court:     I  think  that    is   the   same   thing.  30 
That  is  giving  a   construction    on    something   on 
wliich  we  have  the  right  to  put  the    construction. 
If  you  can  explain  any  fact  that  will   throw    light 
on  that  letter — 

Q.  Explain  any  fact  that  will  throw  light  on  this    letter. 

Objected  to. 

The  Court :     I  mean  outside  of  tlie  letter.  ^q 
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Q.  Outside  of  tlie  letter  ? 

Mr.  McCarter ;  That  leaves  the  witness  free  to 
go  into  any  kind  of  an  explanation  he  wishes.  I 
do  not  tliink  that  is  fair,  inasmuch  as  tlie  two 
previous  questions  show  the  nature  of  the  answer. 

The  Court :  I  don't  see  any  other  way  to  af- 
ford counsel  an  explanation. 

lO  The    Witness :      We    were    endeavoring — the 

company    was    endeavoring    to   utilize    the    resi- 
diuum — 

The  Court :  That  is  only  showing  what  other 
people  were  doing. 

The  Witness:     In  the  presence  of — 

Mr.  McCarter  :     Never  mind. 

Mr.  Collins:     How  do  vou  know  ? 
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The  Court :     What  was  being  done,    not    what 
they  were  endeavoring  to  do. 

A.  We  were  trying  to  utilize  the  residiuuni  to  make  iron, 
and  the  silica  in  the  residiuum  was  relatively  in  such  quantity 
as  to  make  it  ditficult  and  objectionable  for  that  purpose. 
This  was  reported  to  the  president  of  the  company.  I  was 
to  make  tlie  analysis  to  ascertain  what  the  difficulty  was. 
30  Q.  What  would  be  a  large  quantity  of  silicate  of  zinc. 
What  quantity  of  silicate  of  zinc  was  there  in  this  red  oxide 
of  ore  of  which  you  complain  ? 

A.  About  eighteen  per  cent. 
Objected  to. 

Q.  In  the  residiuum,  you  mean  ? 
A.  In  the  residiuum. 


40 


Tlie  Court :     He  said  tiiat  before. 
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Q.  You  were  shown  a  map  which  was — you  were  in- 
formed by  counsel — was  one  of  Professor  Cook's,  show'ing 
certain  geological  construction  ? 

A.  I  was. 

Q.  Through  this  region.  Was  that  map  a  part  of  a  geo- 
logical report  of  Professor  Cook's? 

(3bjected  to. 

A.  It  was. 

Q.  Does  that  report — does   or   does  not  that  report   of  10 
Professor  Cook's  refer  to  the   plicated   character  of   these 
beds  of  ore  and  the  cynclinal  folds? 

Objected  to. 

The  Court:     That  is  excluded. 

Exception  taken. 

Q.  Does  that  repoi't  describe,  does  or  does   not   that  re- 
port describe  the  two  veins  of  red  zinc  ore  and    franklinite  20 
ore  on  Sterling  Hill  and  Mine  Hill? 

Mr.  McCarter  :     Don't  answew.     Objected  to. 

Mr.  Collins:  I  tiiought  tliat  if  they  offered  a 
pai't  of  tlie  report,  we  were  entitled  to  the  whole 
of  it,  and  when  tliey  had  attempted  to  offer  this 
in  as  to  be  different  from  the  Professor's  theory, 
we  have  a  right  to  have  him  tell  us  whether  Pro- 
fessor Cook  treated  on  the  same  subject —  oq 

The  Court :  There  was  no  objection  to  the 
Professor  being  sliown  the  diagram — I  don't 
know  wliat  it  was — it  wasn't  proved,  and  it  isn't 
in  the  case,  and  1  don't  think  it  opens  the  case  in 
that  direction. 

Exception  taken. 

Q.  What  do  you  mean  by  metamorphic.     You  used  that 
word  in  your  geological  subject  ?  40 


822 

A.  Tlie  term  expresses  alterations  or  cliange,  modifica- 
tion. Applied  geologically  it  refers  to  some  change  of  ap- 
pearance or  composition  or  physical  condition  of  rock. 

Q.  You  used  the  word  diiie  in  the  same  connection? 

A.  Dikes  are  bodies  of  rock  which  are  intruded  and 
come  into  other  formations  as  foreign  substances — foreign 
rocks — extrenuous. 

Q.  You  said  that  certain  minerals  came  in  where  the  bed 
was  subjected  to  violent  metamorphic  change  ;  explain  tJiat 
jQ    a  little  more  fully  ? 

A.  All  along  the  Mine  Hill  in  connection  with  the  lime- 
stone, and,  in  fact,  in  connection  with  these  limestones 
throughout  the  whole  length,  tiiere  are  intruded  bodies  of 
rock  in  the  shape  of  granite  and  some  other  forms,  whici* 
bodies  of  rock  have  changed  and  altered  the  rocks  and 
minerals  alongside  of  them,  particularly  along  this  bed,  pro- 
ducing garnet  and  otlier  silicates  near  the  point  of  contact. 
I  would  like  to  say  further  that  this  intrusion  of  dikes  are 
not  represented  on  these  sections,  although  they  exist, 
i,,^  They  are  left  out  not  for  the  purpose  of  suppressing  any- 
thing, but  because  it  would  only  tend  to  confuse  the 
diagram. 

Q.  Why  did  the  intruded  bodies  change  to  rock — cliange 
the  vein  ? 

A.  It  is  believed  tiiat  when  they  passed  into  tlie  rocks 
they  were  very  hot,  and  tended  to  fuse  and  bake  the  rocks 
and  minerals  of  which  they  came  in  contact. 

Q.  You  have  spoken  of  moraines.     What  are  moraines? 

A.  Moraines  are  piles  of  rock  and  dirt  left  by  the  bodies 
o^  of  the  glaciers  when  tliey  melted  and  disappeared.  They 
are  formed  usually  in  the  sense  in  which  I  used  the  term 
here  at  the  end  of  glaciers — terminal  moraines,  as  they  are 
called;  there  are  several  examples  in  this  valley  of  Mine 
Hill. 

Q.  You  have  said  that  Hassler  stated  what  ore  he  used, 
and  got  some  from  this  neighboihood.  Does  he  state 
whether  other  ores  were  used  from  other  neighborhoods? 

A.   He  said  he  used  blende  also  from  the  perkiomen. 

Q.  In  speaking  of — counsel  speaking  of  these  laminar 
^Q  specimens  of   laminar  red   oxide  from   the  Weights  and 
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Measures — spoke  of  it  as  samples  of  ore  which  is  there  in 
the  Weiglits  and  Measures — to  which  j'oii  gave  an  affirma- 
tive answer  ;  did  you  mean  tiiat  now — that  it  is  tiiere  in 
phice  ? 

A.  I  can't  say.     I  intended  to  refer  to    what  was  there 
rather  than  wiiat  is  tliere  now.     It  is  obscured. 

Q.   Had  there  been  any  change  in  tiie  arts  in  1851   when 
you  first  became — had  there  been  any  change  in  the  arts  as 
to  the  working  of — as  to  what  was  zinc  ore  after  1848  ;  be- 
tween the  time  of  your  testimony   to   wiiicii    allusion   hag  10 
been  made? 

Mr.  McCarter  :     Wait  a  moment.     I   object  to 
that. 

The  Court :     I  think  tiiat  has  been  fully  gone 
into. 

Q.  Who  was  chief  authority  on  these  ores  in  1852  when 

you  had  direct  contact  with  them  ? 

•^  20 

Objected  to. 

Question  excluded.     Exception  taken. 

Mr.  Collins :  There  was  one  subject,  now, 
which  I  forgot,  perhaps  it  might  have  been  direct- 
examination.  I  forgot  it,  and  so  state  frankly  that 
I  did.  It  might  not  be  re  direct — that  is  as  to 
the  effect  of  iron  occurring  in  zinc  ores  based  upon 
the  witness'  experience;  he  is  general  manager  of  qa 
zinc  ores  in  Wisconsin.  I  want  to  know  from  his 
experience  the  effect  that  iron  has  when  present 
in  zinc  ores.  I  forgot  it.  They  can  cross-ex- 
amine. 

The  Court:     Well- 
Mr.  Griggs :     I  think  they  asked  him  on   that 
subject  ? 

The  Court  :     I  don't  recall  it.  ^ 
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Mr.  CoUius :  He  was  not  examined  ou  it ;  I 
have  it  on  my  notes. 

Mr.  Griggs :     We  don't  object. 

The  Court :     Proceed,  please. 

Q.  Tlie  ores  tliat  you  sell — you  sell  ores ;    you  told  us 
you  sold  ores  in  Wisconsin  ? 
A.  I  do. 

Q.  What  are  they  ? 
A.  Blende. 

Objected  to. 

Mr.  Collins :  That  is  what  I  wanted  to  ask  him, 
about  his  own  ores. 

Objected  to. 

20  Mr.  Collins :     That  is  all  I  wanted  to  ask  him 

about.     That  is  all  he  knows  about. 

The  Court :     For  what  purpose  ? 

Mr.  Collins  :  I  wanted  to  show  by  him  that  he 
can't  sell  the  ores  if  they  have  above  a  certain  per 
cent,  of  iron. 


30 


The  Court :     No,  I  think   that  would  not  be 
right. 

Mr.  Collins:     That  is  all. 


Re-cross  examination  by  Mr.  McCarter : 

Q.  Can  any  other  than  a  mineralogical  definition  of  ore 
be  given  to  a  mineral  substance  containing  a  metal  which 
has  never  been  worked  metallurgically  ? 

■  „  Mr.  Collins  ;     I  object  to  that. 
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The  Court :  It  is  riglit  in  tiie  line  of  joi;r 
insisting  tliat  be  siiould  give  a  definition  of  what 
ores  were. 

A.  That  is  rather  contradictory  in  terms,  involving  an 
absurd  answer;  I  caii't  answer  tlie  question. 

Q.  Can't  vou  answer  a  fool  according  to  his  folly  ?  I  be- 
lieve there  is  authority  for  that. 

A.  I  would  rather  not. 

Q.  You  were  enquired  of,  on  your  direct  examination  as 
to  tiie  difference  l)etween  a  mineralogical  definition  of  an 
ore  and  a  metallurgical,  and  you  defined  what  a  mineralog- 
ical definition  was.  Now,  I  ask  you,  can  anything  than  a 
mineralogical  definition  of  an  ore  be  given  to  a  minei'al 
substance  containing  metal  which  had  never  been  worked 
metal  lurgically  ? 

A.  That  is  the  same  question.  I  won't  say  a  metallur- 
gical definition  could  not  be  given,  but  not  a  mineralogical 
one ;  the  two  substances  are  quite  distinct. 

Q.  Yes,  but  suppose  you  found  a  mineral  substance  which 
analysis  show  contains  a  metal,  and  you  find  it  in  large 
quantities,  but  nobody  has  ever  worked  it  metallurgically, 
never  been  manufactured — is  it  not  quite  common  in  min- 
eralogy to  cull  that  an  ore  after  the  metal  that  is  in  it  ? 

A.  Not  mineralogically  ;  metalinrgicall}'  would  lie.  Min- 
eralogy deals  with  the  exact  composition. 

Q.   What  do  you  mean  by  a  mineralogical  definition  ? 

A.  I  mean  a  description  in  exact  terms,  of  the  form, 
color,  the  hardness,  the  species,  giavity,  chemical  composi- 
tion of  a  substance  found  in  nature. 

Q.  But  is  it  not  quite  common  in  mineralogical  treatises 
to  speak  of  mineral  substances  as  ores  when  they  have  not 
been  metallurgically  worked  ? 

A.  Some  popular  mineralogist  classed  minerals  as  ores, 
under  the  head  of  ores,  but  those  are  not  scientific  treatises 
— they  are  not  intended  as  mineralogical  descriptions;  they 
are  more  or  less  commercial  and  metallui-gical. 

Q.  Does  not  Professor  Dana  repeatedly  and  constantly, 
in  his  system  of  mineralogy,  annex  the  term  ores  to  many 
of  the  minerals  which  he  describes  ?  jq 
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A.  No  doubt  he  does  to  many,  but  to  a  very  small  number 
compared  with  tlie  number  of  species  described. 

Q.  Do  you  know  of  a  book  entitled  "  Dana's  Manual  of 
Mineralogy'  "  ? 

A.  I  have  seen  it ;  there  are  several  editions. 

Q.  (Book  shown  witness.)  Does  not  that  book  wliich 
you  see  there,  treat  of  diiierent  ores  under  the  head  of  zinc 
ores  and  iron  ores  ? 

A.  It  does. 
iQ        Q.  That  is  a  manual  of  mineralogy,  is  not  it? 

A.  Manual  of  mineralogy,  including  observations  on 
mines,  rocks,  reduction  of  ores,  and  the  application  of  the 
science  to  the  arts. 

Q.  Yes.     Published  when  ? 

A.  Tublished  in  1851. 

Q.  What  is  the  date  of  that  edition  ? 

A.  Third  edition. 

Q.  I  call  your  attention  in  this  book  to  his   treatment  of 
electric  calamine,  or  silicate  of  zinc,  on  page  25'1,  where  he 
2Q  states  its  uses  ? 

A.  Under  the  head  electric  calamine — silicate  of  zinc, 
the  dry  imperfect  form,  hydrous  form,  he  says,  "  Valuable 
as  an  ore  of  zinc,"  under  tiie  head  of  •'  Use." 

Q.  Yes? 

A.   Anything  more  ? 

Q.  Now,  the  examples  he  gives  ? 

A.  General  remarks  on  "  Zinc  and  its  ores  "  ? 

Q.  No  ;  immediately  after  that,  what  is  the  first  example 
he  gives  ? 
QQ       A.  These  are  not  given   as  examples  ;    these  are  proper 
under  the  synonym,  different  suppositions.    Wiliemite  is  an 
anhydrous  silicate  of  zinc. 

Q.  That  follows  imniediately  after  the  use  as  an  ore  of 
zinc  ? 

A.  Yes ;  in  small  print,  '•  Of  a  yellowish  or  brownish 
color." 

Q.  I  don't  care  about  your  reading  any  more  ? 

A.  He  gives  three  or  four  others  ;  franklinite,  and  so  on. 

Q.   Yes.     Now,  Professor,  are  there  not  popular  and  coin- 
4j  mon  definitions  of   ores  which  will  not  respond  exactly  to 
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either  tlie  mineralogical  or  inetallnrgical  test  ? 

A.  Oh,  yes  ;  I  think  so. 

Q.  Take,  for  instance — is  it  not  qnite  common  to  desig- 
nate as  ores  raetaliferous  substances  wliich  from  impurities 
are  incapable  of  commercial  and   metalluigical    treatment? 

A.  The  use  of  the  term  "ore"  is  very  vague,  and  it  is 
applied  thus  improperly — 

Q.  That  is  not  answering  the  question  ? 

A.  I  beg  pardon,  I  thought  it  was. 

Q.  (Question  repeated.)  iq 

A.  Oh,  yes  ;  yes  there  are  sucii  statements. 

Q.  Can  you  give  any  example  ? 

Mr.  Collins ;  It  does  not  seem  to  me  this  is 
material ;  we  did  not  go  into  any  sucii  thing.  I 
object  to  it  as  immaterial  and  wasting  our  time. 

The  Court :  Only  so  far  as  it  assumes  to  ex- 
plain his  definition  of  ore. 

Q.  Titaniferous    iron    1    gave  before  ;  I  think    that  is  a  20 
gotxl  one. 

Mr.  Collins  :  Did  not  he  give  it  on  the  crosS) 
that  very  illustration  ? 

The  Court :     I  do  not  recall  it. 

Q.  Are  there  not  in  this  neighborhood  of  Sussex  County 
and  Morris  County,  in  your  knowledge,  many  beds  of  ore 
that  are  called  ores — iron  ores,  for  instance — sold  and  con-  oq 
veyed  as  iron  ores,  which  have  sulphur  or  phosphorous  in 
them,  or  some  other  impurity  which  renders  them  incapable 
of  being  worked  for  the  present  ? 

A.  Yes,  sir. 

Q.  Are  they  ores  ? 

A.  In  common  parlance,  they  are. 

Q.  Why  are  they  not  ores  ? 

A.  No  reason  why  they  are  not. 

Q.  You  spoke  of  these  samples  which  you  recognized  as 
referring  to  the  ore  which  was  in  the  Weights  and  Measures   40 
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opening.     Wlien,  what  time  do  you  refer  to  ? 

A.  I  did  not  have  any  specific  time  in  view  in  my  mind, 
I  supposed  that  the  ore  which  was  ol)tained  there,  from  the 
general  description,  was  the  same  or  similiar  to  this  at  tlie 
time  of  its  being  mined  for  tlie  purpose  of  the  weights  and 
measures  ;  I  can  date  back  to  that  time  if  yon  clioose. 

Q.  You  don't  think  that  kind  of  ore  is  tliere  now? 

A.  No  ;  I  tliink  it  lias  been  taken  away. 

Q.  Because  it  ain't  tliere  now,  you  think  it  must  have 
been  there  in  1836  when  they  mined  for  ore? 

A.  Not  for  that  reason  ;  these  specimens  I  found  there 
were  remnants  of  what  had  been  taken  away. 

Q.   How  long  since  that  has  been  gone  from  there? 

A.  Since  the  mining  by  Hassler's  agents,  I  suppose. 

Q.   How  wei'e  these  samples  got? 

A.  Digging  into  the  bank,  the  refuse. 

Q.  How  do  you  know  they  were  got  that  way  ? 

A.  Because  I  got  some  ore  myself  just  like  it. 

Q.  You  didn't  take  this,  did  you? 

A.  I  don't  say  I  did,  maybe  some  I  got;  I  got  some 
pieces  of  it. 

Q    When  did  you  dig  some  ? 

A.  Last  year,  some  time  in  May. 

Q.  Did  you  blast  any  ? 

A.  No. 

Q.  You  dug  them  out  of  the  bank. 

A.  Dug  them  out  of  the  dirt. 

Q.  Do  you  know  how  they  got  under  the  dirt  ? 

A.   No  ;  I  suppose  they  were  left  there. 

Q.  I  suppose  so  ;  who  left  them,  tliat  is  the  point. 

A.   Hassler,  I  suppose,  or  his  agents. 

Q.  That  is  your  idea  about  iti  You  presume  Hassler 
must  have  left  them  because  you  found  them  in  the  neigh- 
borlioiii]  ? 

A.  1  dug  under  the  dirt,  the  sod  there  ;  been  laying  there 
for  years. 

Q.  You  dug  out  such  specimens,  you  say,  but  you  don't 
know  anything  about  these  specimens? 

A.  I  dug  out  pieces  corresponding  so  closely  with  those 
that  I  can  recognize  these. 
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Mr.  Thompson  :  If  jonr  Honor  please,  it  was 
in  the  light  of  endeavoring  to  get  at  wliat  ap- 
peared, that  I  asked  the  Hrst  question  as  to  the 
location  of  the  place  where  the  mining  was  heing 
done,  if  he  could  identify  it  with  the  present 
property  lines. 

The  Court :  I  did  not  rule  that  out ;  only  to 
fix  the  locality  where  that  ore  was  taken  from — 
whatever  was  taken  out  of  the  ground. 

Q.  Do  you  recollect  where  this  ore  was  taken  from  that 
you  carted  from  Mine  Hill  in  ISii  ? 

A.   Yes,  sir. 

Q.   Where  was  that  ? 

A.  Weil,  it  was  an — near  on  the  line  now,  l)etvveen  the 
two  mines,  Passaic  ore  and  the  old  New  Jersey  zinc  mine  as 
can  be.  There  is  a  big  hemlock  tree  stands  near  the  line, 
and  it  was  taken  out  near  the  hemlock.  There  was  no 
line  in  them  days  drawn,  but  it  was  taken  out,  now  since 
they  have  drawn  the  line,  close  to  the  old  mine,  the  New 
Jersey  zinc  mine. 

Mr.  R.  H.  McCarter  ;  Speak  louder ;  we  can't 
hear  you. 

The  Witness:  There  was  no  line  drawn  at  that 
date  ;  it  was  all  one,  but  it  was  right.   Now,  since 
they  have  drawn   the  line,  it  is  between  the  two 
lines,  or    right — rather  over   on   the    Passaic    ore 
30  side  where  they  got  it    at  that  time — where    they 

got  the  fifty  tons. 

Q.  What  do  mean  when  you  speak  of  drawing  the  line  ? 

A.  Well,  they  had  it  surveyed  out,  and  there  is  a  ditfer- 
enee  now  between  the  two  companies. 

Q.  The  property  lines,  you  mean  ? 

A.  Yes,  sir. 

Q.  What  part  of  the  hilU  was  this  which  you  carted 
from  as  to  the  location  on  the  hill  ;  I  mean  as  to  whether  it 
iQ   was  near  the  base  or  further  up,  that  it  was  mined? 
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Mr.  McCarter  :     I  object. 

The  Court  :  What  is  tlie  objection  to  the 
proof  of  the  condition  of  things  appearing  there 
in  1844,  and  from  tliat  time  to  1848,  as  to  the 
mining  being  done  and  the  kind  of  ore  that  it  was. 
Is  not  that  one  of  the  circumstances  whicli  Judge 
Dixon  says  may  be  proved  ? 

Mr.  McCarter:  I  do  not  undertake  to  inter- 
pret Judge  Dixon's  opinion,  but  I  do  think  when 
there  is  a  deed  for  the  ores  on  Mine  Hill,  a  deed 
in  1848,  and  attempt  to  prove  that  in  another 
locality  ores  were  mined  and  carted  away,  and 
that  those  ores  were  called  this  and  that,  throws 
no  light  whatever  on  the  question  of  what  the 
ores  were  on  Mine  Hill.  I  object  to  it  as  aside 
from  the  issue  and  entirely  irrelevant. 

The  Court :  As  I  have  frequently  said,  1  must 
follow  Judge  Dixon's  opinion,  and  it  seems  to  me 
that  I  must  admit  evidence  as  to  the  mining  of 
ores  in  that  locality,  and  especially  on  Sterling 
Hill,  under  the  connection  which  Professor  Blake 
justifies  our  drawing  an  inference  that  there  is  a 
connection ;  so  that  what  appeared  from  the  min- 
ing there  may  be  shown,  but  not  what  Sterling 
Hill  ore  was  called,  but  what  appeared  there  un- 
covered by  the  workings  I  will  permit. 

Mr.  McCarter  :     I   respectfully  ask   an   excep-  30 

tiOTl. 

To  -which,  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is   sealed 

according  y.  

"W.   J.   MAGIE,  1^^ 

/.  5.  C.  ^ 
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Being  so  directed,  the  steiiograplier  repeated 
the  offer  as  follows  :  "  I  offer  to  prove  by  this  wit- 
ness that  all  they  did  mine  in  1844  as  zinc  ore  was 
the  red  ore  on  Sterling  Hill,  and  that  it  was  then 
deemed  worth  mining  for  zinc,  and  it  was  the 
only  ore,  and  they  left  the  franklinite  behind. 

Tlie  Court :     Do  you  object  ? 

Mr.  Griggs:  Not  to  every  proposition  in  that 
offer,  but  to  anything  that  connects  tlie  ores  of 
Sterling  Hill  with  IS-i-t  we  do  object. 

The  Court:  Is  that  the  only  ground,  that  it 
relates  to  Sterling  Hill  ? 

Mr.  R.  H.  McCarter :  I  think  we  stated  our 
objection  on  the  outset. 

The  Court  :     I  will    exclude    the    offer    as    it 
20  stands,  some  part  of  it  being  manifestly  improper, 

in  my  judgment. 

Being  so  directed  the  stenographer  repeated  the 
previous  question,  as  follows :  "  Do  you  know 
about  in  connection  with  the  present  property 
lines,  where  the  ore  was  taken  from,  that  you 
carted  "  ? 


30 
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Q.  Where  did  yon  cart    ore   from,    for   Mr.    Wood,    in 
1844? 

Mr.  McCarter  :     Please  don't  answer.     We  ob- 
ject. 

The  Court :     He  has  already  said  it    was    from 
Sterling  Hill. 

Mr.  Thompson  :     1  thought  he  had,  but   I   was 
not  sure. 

Q.  What  kind  of  ore  was  it  that  you  carted  ? 
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Q.   13y  their  likeness  to  tliose  you  dug  out  ? 
A.   Yes,  sir. 
Q.  That  is  all  ? 


JAMES  THORPE,  sworn  for  the  defendant. 

Direct  examination  by  Mr.  Thompson  : 

Q.  Where  do  you  reside  ?  ^^ 

A.  Ogdeiisburg. 

Q.   What  is  your  age  ? 

A.  Well,  I  will  be  eighty  years  old  this  first  day  of  next 
June. 

Q.   How  long  have  you  lived  in  Ogdensburg? 

A.  I  lived  there  for  thirty-seven  years. 

Q.  And  prior  to  your  going  to  Ogdensburg,  where  did 
you  reside  ? 

A.  Sparta. 

Q.  In  this  county?  ^0 

A.  Yes,  sir. 

Q.  Did  you  do  any  work  in  connection  with  Mine  Hill 
in  tiie  early  days — I  mean  in  connection  witli  Sterling  Hill 
in  the  early  days. 

A.   Well,  I  done  some  carting. 

Q.  In  what  year? 

A.  1844. 

Q.  Who  did  you  do  the  carting  for? 

A.  William  A.  Woods. 

Q.  And  wliere  did  you  cart  ore  from  ? 

A.  Carting  from  Sterling  Hill  there. 

Q.  Do  you  know  about  in  connection  with  the  present 
property  lines,  where  the  ore  was  taken  from  tiiat  you  carted  , 

Mr.  McCarter  :     Is  this  material,  what  the  wit- 
ness carted  from  Sterling  Hill  in  1844:. 

The  Couit :     I  do  not  know  why. 

Mr.  Thompson;     I  think  it  is  material.  4.Q 
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A.  It  was  down,  nearly  the  foot  of  the  liill. 

Q.  Foot  of  tlie  hill ;  and  what  was  the  appearance  of  the 
vein  there  ? 

A.  Well,  it  didn't  appear  to  be  a  vein  or  anj'thing 
about  it — 

Q.   Will  yon  repeat  that  answer  ;  we  did  not  hear  it  ? 

A.  I  said  in  the  first  part  of  it,  where  tiiey  got  this  ore 
from — 


The  Court :     No,  not  that. 


10 


Q.  No;  the  appearance  of  this  place  where  the  ore  was 
taken  from  ? 

A.  The  appearance  of  the  ore  at  that  time — why,  it 
appeared  to  be  a  ridge  into  that  mining,  at  that  end  of  it ;  it 
appeared  to  be  the  end  of  the  vein  where  they  got  this 
from,  under  that  tree ;  but  I  was  not  acquainted  with  the 
liill  01- anything  about  it ;  I  didn't  take  particular  notice; 
I  knew  where  they  got  it  from. 

Q.  Got  it  apparently  from  tiie  end  of  the  vein  ? 

A.  South  of  the  vein. 

Q.   What  was  the  vein  like  at  that  place,  do  you  know? 

Mr.  Griggs  :     He  says  there  was  not  any. 

A.  I  said  there  was  a  vein  there  run  on  tiie  hill,  but 
they  got  this  at  the  south  end  of  it,  which  I  suppose  was 
the  end,  under  the  tree. 

Q.  Now,  what  was  the  appearance  of  this  which  you 
supposed  was  the  vein  there  at  that  time  ? 

A.   Well,  it  was  called  the  red  zinc.  30 

Mr.  R.  H.  McOarter  :     Does  your  Honor  admit 
that  answer? 

The  Court :     No ;  strike  it  out. 

Q.  I  asked  what  was   the  appearance  of    it,  not  what    it 
was  called  ? 
A.  Why,  red. 
Q.  It  was  red  ?  40 


10 


834 

A.  Yes,  sir. 

Q.  And  now,  how  much  ore  was  there  that  was  carted 
at  this  time? 

A.  Fifty  tons. 

Q.  And  how  much  of  an  opening  was  there  made  where 
these  fifty  tons  were  taken  from  ? 

A.  1  don't  thinic  it  made  on  the  vein,  where  it  could 
have  been  over  ten  feet ;  tlie  vein  was  quite  wide  ;  I  don't 
think  it  covered  over  ten  feet. 

Mr.  Thompson  :     Now,  I  will  ask  what  that  was 
commonly  called  in  1844,  when  he  was  carting  it? 

Mr  McCarter :     I  object. 

The  Court :     On  the  objection,  I  exclude  it. 

Mr.    Thompson :     Your   Honor   will  allow  us 
an  exception. 

^^  Q.  Did  you,  after  you  moved  to  Ogdensburg,  which  1 
think  you  said  was  in — when  did  you  move  to  Ogdens- 
burg ? 

A.  In  1848. 

Q.  And  after  that,  did  you  do  any  carting  from  Ogdens- 
burg, of  ore  ? 

A.  Yes,  sir. 

Q.  Where  did  you  cart  it  ? 

A.  Well,  I  carted  it  from  the  old  zinc  mine,  and  I  carted 
it  from  the  Passaic  Zinc  Company,  both  places. 
^^       A.  And  where  did  you  cart  it  to  ? 

The  Court :     When  ? 

Q.  When  did  you  cart  the  ore  there  ? 
A.  Well,   I   carted    it ;   I  moved  there   in  1838,  and  I 
carted  from  that  on  for  four  or  live  years  ;  right  on. 

Mr.  Collins  :     You  said  1848. 

4^  The  Witness:     1848,  yes;  1848. 
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Q.    How  long  did  you  say  you  had  lived  in  Ogdensburg? 

A.  Thirty-seveu  years  last   October. 

Q.  Then  you  are  mistaken  about  1848,  are  you  not  ? 
Tliirty-seven  years  woidd  hardly  carry  yon  so  far  back? 

A.  No  ;  I  think — no,  I  think  that  fetches  nie  about 
right,  1848,  1844,  and  I  moved  down  after;  I  have  lived 
there  tiiirty-seven  years. 

Q.  In  Ogdensburg,  thirty-seven  years? 

A.  Yes,  sir. 

Q.  Sure  about  that  ?  jO 

A.  Yes,  sir. 

Mr.  McCarter:    I  think  they  ought  not  to  cross- 
examine  their  own  witness. 

Tiie  Court :     See  if  it  was  four  years  after  the 
first  carting;  ? 
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Q.  How  long  after  the  first  carting  was  it  j'ou  moved  up 
to  Ogdensburg  ? 

A.  About  four  years. 

Q.  And  after  that  you  carted  for  the  New  Jersey  Zinc 
Company  to  Wood  port  ? 

A.  Yes,  sir. 

Q.  What  kind  of  ore  was  that  you  carted  at    that    time? 

Mr.  McCarter :     I  object. 

The  Court :     That  asks  his  opinion. 

Q.  Under  whom  did   you   cart;  who  was  the  superin-  on 
tendent  under  whom  yon  did  the  carting  ? 

A.  Mr.  George. 

Q.  Mr.  John  George,  yes ;  and  you  carted  the  ore  to 
Wood]iort  ? 

A.  Yes,  sir. 

Q.  Now,  did  you  last  year  go  to  Woodport  to  find  any 
ore  such  as  that  you  carted  ? 

A.  Yes,  sir. 

Q.  And  did  you  find  some  t 


A.  I  did. 
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Q.   Wlio  went  with  you? 

A.  Mr.  Gecsrge  and  some  otlier  gentlemen. 

Q.   Who  were  the  other  gentlemen  ? 

A.  Well,  I  have  forgotten  his  name,  who  he  was. 

Q.  Mr.  Van  Marter  ? 

A.  1  think  it  was.     I  have  forgotten   the  man's  name — 

Q.  Never  mind.  Where  did  you  find  tiie  ore  that  yon 
went  down  to  find  last  year  ? 

A.  I  found  some  to  Wood  port  and  some  on  the  way 
going  to  Henderson's  Rocks. 

Q.  Yes,  whereabouts? 

A.  Well,  along  the  road  leading  from  Woodport  to  tiie 
rock. 

Q.   Along  side  the  road  ? 

A.  Yes,  sir. 

Q.   Where  is  Hendei'son's  Rocks? 

A.  Well,  you  turn  in  outside  of  Woodport,  between 
Sparta  and  Woodport,  and  go  about  two  miles  on  the  big 
(Jirooklyn)  pond. 

Q.   What  was   Henderson's  Rocks  ? 

A.  Well,  there  was  a  big  rock  there,  we  made  a  dock  of 
to  deposit  ore,  and  they  called  it  Henderson  Rocks. 

Q.  That  is  where  they  loaded  in  those  days  ? 

A.  Yes,  sir. 

Q.  Wliere  was  this  ore  that  you  found — what  kind  of 
ore  was  this  you  found  last  year? 

Mr.  McCarter  :     I  object. 

Q.  I  don't  mean  the  quality  of  ore;  I  mean  where  did  the 
ore  come  from  that  you  found  ;  loose  ore  that  you  pointed 
out  to  Mr.  George  and  others  ? 

A.  The  ore  I  found  was  this,  I  said  can)e  from  Sterling 
Hill. 

Q.   Do  you  remember  how  it  happened  to  be  thrown  ofi^  ? 

A.   Yes,  sir. 

Q.   How  was  that? 

A.  Well,  Mr.  Wood  had  the  contract  for  all  the  carting, 
and  the  road  was  bad,  and  he  dumped,  every  one  of  us,  two 
hundred    pounds  on    a   load,   and   it   was  very  bad  to  get 
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tiirongli  there  before  tliey  got  to  tlie  rocks,  to  lighten  the 
loads — 

Q.  And  the  ore  you  pickeil  up  was  in  places  you  remem- 
bered, where  it  had  been  thrown  off? 

A.  Yes,  sir. 

Q.  I  sliow  you  now  a  specimen  marked  "  Thorpe,  Box 
B.  IS4+,"  is  or  is  not  that  the  ore  similar  to  tlie  ore  which 
you  found  last  year  along  the  road  ? 

Mr.  Griggs  :     That  is  objected  to. 

Tlie  Court :  I  think  it  is  objectionable.  I  do 
not  see  what  the  object  is  ;  it  was  from  Sterling 
Hill  ;  I  suppose  it  must  be  admitted  there  was  a 
vein  of  red  ore  there,  or  red  oxide  ? 

Mr.  Griggs  :  And  it  was  carted  down  to  New- 
ark, and  some  had  fallen  by  the  wayside. 

The  Court :      At  all  events,  I  do  not  think  this 
witness  is  sufficiently  expert  to  make  comparisons.  20 
If  he  picked  up  samples    there    and   can    identify 
them,  I  will  admit  that. 

Q.  Will  yon  look  at  this  box,  please — the  contents  of  the 

1)0X  ? 

A.  That  looks  something  like  the  samples  we  took  out 
there  ;  I  take  that  to  be  the  same. 

Q.  This  ore  that  you  carted  in  1844,  where  was  that 
taken  to  ? 

A.  It  was  taken  to  Woodport. 

Q.  And  what  was  to  be  done  witli  it,  if  you  know  ? 

A.  Well,  to  be  shipped  to  some  foreign  port  or  other, 
but  I  don't  know  what  port  it  went  to. 

Cross-examination  by  Mr.  T.  N.  McCarter  : 

Q.  Do  you  know  what  you  got  for  carting  it  ? 
A.  Two  dollars  a  ton. 

Mr.  Thompson  ;  If  your  Honor  please,  I  will 
have  box  which  is  marked  ah'eady  B  for    identifi-   40 
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cation.     I  will  offer  the  box    as  a  sample  of    what 
is  found  at  Woodport. 

Mr.  Collins  i  That  reminds  nie.  I  did  not  offer 
the  exhibits  that  were  marked  for  identification 
when  Prof.  Blake  was  on  the  stand.  I  now  offer 
them. 


10       ROBERT  II.  HOWELL,  sworn  for  the  defendant. 
Direct  examination  by  Mr.  Thompson  : 

Q.  "Where  do  you  live  ? 

A.  Newton. 

Q.  Where  did  you  reside  in  1847  and   1848? 

A.  Franklin. 

Q.  Franklin  Furnace,  this  county  ? 

A.   Yes,  sir. 
9n       Q-   Were  you  employed  there  I 

A.   Yes,  sir. 

Q.  In  what  capacity  ? 

A.  Storekeeper. 

Q.   Under  whom  ? 

A.  Oakes  Ames. 

Q.  And  what  was  tlie  nature  of  the  store  ? 

A.  We  had  a  general  store. 

Q.  Where  did  you  reside  at  that  time? 

A.  I  resided  there,  sir. 

Q.  I  mean  with  whom  ? 

A.  Mr.  John  H.  Brown. 

Q.   A  member  of  his  family  ? 

A.  Yes,  sir. 

Q.   Durino;  that  time,  Mr.  Howell,  were  there  any  scien- 
tific gentlemen  that  came  to  Franklin  Furnace  ? 

A.  Yes,  sir. 

Q.  Who  were  there  during  those  years,  do  you  recollect, 
1847  and  1848  ? 

A.  I  think  Dr.  Charles   P.  Jackson   and    Francis  Alger, 
40   of   Boston. 
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Q.  Francis  Alger,  of  Boston  ? 

A.  Yes,  sir  ;  I  tliiuk  he  was  from  Boston. 

Q.  Any  others  that  you  recall  ? 

A.  1  don't  recall  tiie  names  of  others  just  at  the  minute 
sir. 

Q.  Were  you  acquainted  with  the  locality  known  as  Mine 
Hill,  at  Franklin,  at  that  time  ? 

A.   Yes,  sir. 

Q.  And  with  the  vein  of  ore  that  was  on  Mine  Hill  ? 

A.  Somewhat. 

Q.  How  did  that  appear? 

A.  The  mass  that  projected  on  the  top  was  dark  in  color, 
crystalline  in  appearance,  as  I  remember  it. 

Q.  And  what  was  that  vein  commonly  called  in  1848? 

A.  Frankliuite. 

Q.  Did  you  see  any  of  the  ore  that  was — beside  that 
which  was  shown  on  the  out-crop  at  that  time  ;  any  portion 
of  the  contents  of  the  vein  ;  see  any  ore  taken  from  the 
vein  ? 

A.  Not  any  appreciable  quantity  ;  specimens  broken  off  20 
from  the  surface;  1  don't  think  there  iiad  been  any  general 
working  on  Mine  Hill  at  that  time. 

Q.  I  show  you  a  piece  of  ore,  and  ask  you  if  you  saw  any 
ore  such  as  that  in  18-17  ? 

A.  I  think  I  did,  sir. 

Q.   What  was  that  called  at  that  time? 

A.  Franklinite.  1  sliould  like  to  state  just  here  that  I 
never  saw  any  considerable  quantity  of  that  ;  there  was 
some. 

30 
Mr.  Tliompson  :     I  will  mark  this  sample  which 

Mr.  Howell  has  identified,   as  "  Howell    franklin- 
ite," the  same  as  last  year,  and  offer  that. 

Cross-examination  by  Mr.  T.  N.  McCarter  ; 

Q.  What  part  of  that  ore  would  you  designate  as  frank- 
linite? 

A.  The  dark  part  of  it,  sir. 

Q.  Wiiat  is  the  other  ?  ^q 
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A.  I  don't  know. 

Q.  Why  do  you  say  that  was  called  franklinite  ? 

A.  That  was  the  only  name  I  ever  heard  given  to  it. 

Q.  Did  you  hear  that  particular  piece  named  ? 

A.  Not  tliat  special  piece  ;  no,  sir. 

Q.  Then  why  do  you  say  tiiat  was  called  fraiikliniie  ? 

A.  Ore  resembling  that ;  I  don't  know  whether  I  ever 
saw  that  piece  before  or  not,  sir. 

Q    Well,  who   did   you    ever   liear  call  that  franklinite, 
]Q   that  piece  fi'anklinite  ? 

A.  I  don't  know  that  I  ever  heard  anybody  call  that 
piece  franklinite  beside  myself. 

Q.  Then  what  do  you  mean  by  saying  it  was  called  frank- 
linite? 

A.  Ore  resembling  that  was  called  franklinite  ;  I  should 
call  that  franklinite  ;  that  kind  of  ore  I  was  told  was  frank- 
linite ;  tiiat  is  all  I  know  about  it,  sir. 

Q.   Who  told  you  so  ? 

A.   Well,  sir,  I  can't  tell  you  ;  it  was  common  rumor. 
20        Q-  And    how  long  did   you   continue  to  be  employed  at 
Franklin  ? 

A.  I  was  there  until  the  winter  of  1849. 

Q.  Then  you  took  a  little  excursion  ? 

A.  Yes,  sir. 

Q.  And  came  back — wlien  did  you  come  back  ? 

A.  I  think  I  went  back  there  again  in  1852. 

Q.  1852? 

A.  I  think  so,  sir. 

Q.  You  slated  on  j'our  examination  last  year   that  it  was 
30   1852  or  1854  ? 

A.  It  was  1852,  I  feel  quite  sure  about  that. 

Q.  In  what  capacity  did  you  go  back  then  ? 

A.  Ill  the  same  c.ipacity,  store-keeper. 

Q.  Store-keeper  for  whom  ? 

A.  The  New  Jersey  Franklinite  Company,  at  that  time. 

Q.  Now,  be  a  little  careful  about  dates? 

A.  I  am  not  safe  on  dates. 

Q.  The    New    Jersey  Franklinite    Company  was   never 
organized  until  1853? 
4Q        A.  Well,  I  am   not    safe  on  dates  ;  I  was  employed   by 
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Mr.  Brown  to  go  back  there. 

Q.  And  you  were  employed  diii-iiig  the  time  the  iSew 
Jersey  Fraiiklmite  Company  liad  its  hiw  suit  witli  the  New 
Jersey  Zinc  Company,  were  you  not? 

A.  I  think  so. 

Q.  And  how  Icjiig  did  yon  stay  there  iit  tliat  time  ? 

A.  I  don't  remember,  sir. 

Q.  And  was  Mr.  Brown  interested  in  tlie  New  Jersey 
Franklinite  Company  i 

A.   He  was  the  first  superintendent,  as  I  understand  it.        iq 

Q.   He  was  the  superintendent  ? 

A.   He  employed  me  first,  as  superititendent. 

Q.  Of  the  New  Jersey'  Franklinite  Coippany  ? 

A.  Yes,  sir. 

Q.  And  who  employed  him  ( 

A.  The  New  Jersey  Franklinite  Company,  I  suppose. 

Q.  But  what  person  ? 

A.  James  L.  Curtis  was  the  only  man  1  knew  at  that 
time. 

Q.  He  was  the  active  prominent  man  in  the  New  Jersey   20 
Franklinite  at  that  time  ? 

A.  I  so  understood  it. 

Q.  Now,  during  what  period  of  time  of  your  employ- 
ment there  can  you  swear  that  you  iieard  ore  such  as  yon 
produce  here  called  franklinite? 

A.   Not  any  special  time;  no,  sir. 

Q.  What  were  the  New  Jersey  Franklinite  Company 
doing  with  the  ore? 

Mr.  Collins  :     It  is  not  cross-examination.  „„ 

A.  They  were — 

Mr.  Collins  :     Never  mind,  it  is   objected   to  as 
not  cross-examination. 

Tiie  Court :     All  he  has  been  asked  was,  as  to 
tlie  character  of  the  ore,  and  what  it  was  called. 

Mr.  Thompson  :     I   was   very  careful  to    limit 
the  examination,  owing  to  the   remarks   made  in   4Q 
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the  case  by  your  Honor,  and  counsel  on  the  other 
side. 

The  Court :  I  will  have  to  hold  you  to  those 
subjects,  the  color  and  appearance  of  the  ore,  and 
what  it  was  commonly  called. 

Q.  Do  you  know  Mr.  Schotield  ? 
A.   1  know  him  by  sight,  sir. 

Q.  Did  he  correctly  designate  the  employment  of  Prof. 
Howell  and  Prof.  Campbell  at  that  time? 

Mr.  Thompson  ;  He  did  not  say  Prof.  Howell ; 
lie  did  say  Prof.  Campbell ;  counsel  said  Prof. 
Howell. 

A.  I  don't  know  wJiy  lie  should  have  added  professor 
to  the  name,  sir. 

The  Foreman;  May  1  ask  this  witness  a  ques- 
tion ? 

The  Court ;     Certainly. 

By  the  Foreman  : 

Q.  Did  you  see  any  ore  at  tiiat  time  called  zinc  ore  ? 

A.  Not  from  Mine  Hill.  I  am  speaking  now  of  my 
earliest  experience  there,  sir,  in  1847,  1848  and  1849.  Sub- 
sequent to  that  I  did  hear  ore  called  zinc  ore. 

Q.   What  color  was  it? 

A.  Red. 

Q.  And  other  color  ? 

A.  1  never  heard  any  ore  on  Mine  Hill  called  anything 
but  fraiiklinite  for  tiie  tirst  years  I  was  there. 

Further  cross : 

Q.  When  you  were  in  the  employ  the  New  Jersey 
Franklinite  Company  and  the  Boston  Franklinite  Company, 
and  some  litio'ation  was  going  on  between  them  and  the 
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New  Jersey  Zinc  Company,  the  Boston  people  and  the 
Franklinite  people  called  it  franklinite  ore,  did  they  not? 

A.  Yes,  sir. 

Q.  And  the  New  Jersey  Zinc  Company  called  it  zinc 
ore,  did't  they  ? 

A.  I  believe  they  did,  sir.  You  were  on  the  same  side 
I  was  at  that  time. 

Mr.  Collins :     I    will   now    read    Prof.   Dana's 
testimony.     This  was  also  on  interrogatories  pre-  iq 
pared  and  submitted. 


JAMES  D.  DANA,  deposition  read  in  behalf  of  the  de- 
fendants by  Mr.  Collins : 

Direct  interrogatories  : 

1.  Please  state  your  age,  residence  and  profession  ?  20 
A.  Eighty-one ;  New    Haven,  Conn. ;  college  professor. 

2.  How  long  were  you  professor  of  mineralogy  and 
where  ? 

A.  Thirty-five  years.     Yale  College. 

3.  Have  you  ever  visited  the  mineral  deposits  in  Sussex 
County,  State  of  New  Jersey,  located  respectively  on  Mine 
Hill  and  Sterling  Hill,  so-called?  If  so,  please  state  ap- 
proximately the  date  of  your  tiist  visit  ? 

A.  I  have.     1861. 

4.  At  that  time,  did  you    ascertain    for  what    zinc  min-  30 
eral,  if  any,  it  was,  that  these  deposits  on  Mine  Hill  and  on 
Sterling    Hill   were   being  worked  ?     If  so,  please  state  the 
facts  in  that  respect  ? 

Mr.  T.  N.  McCarter:  Wait  a  moment.  This, 
I  think,  comes  within  your  Hoi)oi''8  line,  of  1S6U. 
What  was  done  with  this  ore  after  1848? 

Mr.  Collins  :  That  was  on  the  state  of  the  arts. 
Here  is  a  gentleman  who  was  up  there    in    1861,  40 
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and  lie  was  called  upon   to  state  what    tliey   were 
niiiiiiig. 

The  Court :     Read  that  question  again  ? 

(Interrogatory  4  read.) 

Mr.  T.  N.  McCarter :  I  object  to  this,  because 
it  is  a  mere  question  of  what  he  saw  there  and 
heard  ;  it  must  be  mere  hearsay.  It  is  not  the  re- 
sult of  scientific  knowledge.  He  was  tliere  in 
1861,  and  was  asked  what  they  were  working.  It 
is  pure  hearsay. 

Mr.  Collins:  It  means  what  minerals  were 
mined  ;  tiiat  is  what  it  means,  of  course. 

The  Court :     Read  it  again. 

(Interrogatory  4  read.) 

The  Court ;  I  think  I  will  admit  that ;  take  an 
exception. 

Mr.  T.  N.  McCarter :     We  pray  an  exception. 


To  T!srliicli  ruling  tlie  plaintiffs  coui 
sel  prays  an  Exception,  and  th.at  liis  saj 
Exception  may  be  sealed  and  it  is  seale 
according 

TflT.  J.  MAGIE,  Q| 

/.  ^.  c. 


A.  My   examination    of  the  deposits  confirmed  previous 
views  that  the  zinc  minerals  worked  was  red  zinc  ore. 

Mr.  T.  N.  McCarter  :     We  object  to  "  the  pre- 
4.Q  vious  used,"  as  being  irresponsive. 


20 
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Mr.  Collins  :  Well,  we  don't  care  whetlier  that 
stays  in  or  not.     Let  that  be  stricken  out. 

5.  Do  yon  knoiv  wiiether  tiie  silicate  of  zinc  or  vvillemite 
occurring  in  these  deposits,  was  at  that  time  woi'ked  or 
valued  for  the  production  of  zinc  therefrom  ?  If  so,  please 
state  tlie  facts  ? 

Mr.  Griggs  :  The  answer  to  that  is  not  respon- 
sive, and  we  object  to  it. 

A.  I  supposed,  at  that  time — 

Mr.  Griggs:     One  moment;  it    is  objected  to. 

(The  answer  is  shown  to  the  Court.) 

The  Court :  You  interpret  that  to  mean  that 
that  was  his  opinion  ? 

Mr.  Collins  :     Yes,  sir. 

20 

The  Court  :  It  could  not  have  been  his  opinion 
about  the  first  clause,  because  tiiat  was  a  mat- 
ter of  observation. 

Mr.  T.  N.  McCarter:  The  question  is  directed 
to  his  knowledge  ;  that  must  have  been  founded 
on  information  trom  others. 

I  The  Court :     Read  the  question. 

30 
(Interrogatory  5  read.) 

Tlie  Court:  AVell,  it  is  pretty  close,  but  we 
will  admit  it.     Take  an  exception. 

Mr.  McCarter  :     We  pray  an  exception. 

To  Tzrhich  ruling  the  plaintiffs  coun- 
b1  prays  an  Exception,  and  that  his  sa.id 
Icception  may  be  sealed  and  it  is  sealed 
i!Cordingly. 

'HT.    J.   MAGIE,  ^g 

/.  S.  C. 
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A.  I  supposed,  at  that  time,  that  it  was  not  worked  or 
valued. 

Cross-interrogatories  read  by  Mr.  T.  N.  MoCarter  : 

1.  What  means  of  personal  knowledge  had  you  at  the 
date  of  your  first  visit  to  the  mineral  deposits  in  Sussex 
County,  as  referred  to  in  the  fourth  direct  interrogatory  as 
to   what  zinc  mineral    those   deposits  were  being  worked 

A.  Tiie  knowledge  1  have  gathered  from  the  examina- 
tion of  specimens  and  from  the  opinions  of  other  mineral- 
ogists. 

2.  What  personal  knowledge  had  you  in  1861,  at  the 
date  of  your  first  visit,  as  to  the  use  or  value  of  the  silicate 
of  zinc  occurring  in  these  deposits  for  the  production  of 
zinc  therefrom  ? 

A.   None  that  I  now  remember. 

3.  In  your  answer  to  tlie  fifth  question,  do  you    refer    to 
Of)   the    pi'oduction    of    metallic    zinc  to  the  silicate  of  zinc  or 

willemite?  If  so,  please  state  whether  at  that  time  the  red 
oxide  of  zinc,  or  any  other  zinc  mineral  from  the  Mine  Hill 
deposit  was  worked  for  the  production  of  metallic  zinc,  and 
if  si>,  where  ? 

A.  I  do  not,  as  I  supposed  the  oxide  was  the  product  ob- 
tained. 

4.  Were  you  not  examinetl  as  a  wituess  for  the  New  Jer- 
sey Zinc  Company,  on  or  about  May  6,  1858,  in  a  suit 
pendiuiT  in  the  Court  of  Chanoery  of  New  Jersey,  between 

oA  the  New  Jersey  Zinc  Company,  complainant,  and  the  New 
Jersey  Franklinite  Zinc  Company,  defendant?  And  did 
you  not  on  such  examination  state  that  you  supposed  that 
silicate  of  zinc  to  be  a  valuable  ore,  as  well  as  the  oxide? 
Have  you  the  printed  copy  of  that  case  containing  the  evi- 
dence you  gave  therein  on  that  date,  and  is  your  evidence 
so  correctly  printed  on  pages  123  to  126,  inclusive? 

A.  I  was.  I  did  state  that  the  analysis,  details  of  which 
were  given  in  the  testimony,  indicated  that  a  small  part  of 
the  twenty-five  to  twenty-six  per  cent,  of  oxide  of  zinc  ob- 

.]Q   tallied  in  the  analysis  was  derived  from  the  silicate,    and   1 
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nikled  tliat  I  supposed  the  siliciite  of  zinc  to  be  a  valuable 
Die,  as  well  as  the  oxide.  But  the  remark  had  no  value 
since  it  was  an  inference  based  on  a  chemical  analysis  and 
not  on  a  metallurgical  analysis.  I  have  it  and  it  appears  to 
be  correctly  reported. 

5.  As  you  saw  the  Mine  Hill  deposit  at  that  time,  did 
either  red  oxide  or  silicate  of  zinc  occur  in  workable  quan- 
tities separately,  and  not  in  mechanical  combination  with 
each  other,  or  witii  franklinite,  or  both? 

A.  They  did  not  occur  separately.  jq 

6.  Was  the  silicate  of  zinc  or  willemite  occurring  in 
these  deposits,  in  connection  or  combination  with  the  red 
oxide  of  zinc,  and  franklinite,  with  which  it  occurred, 
worked  or  valued  at  the  time  of  your  tirst  visit  for  the  pro- 
duction of  zinc  ? 

A.  Not  to  my  knowledge. 

7.  Was  the  red  oxide  of  zinc  in  this  deposit  at  Mine 
Ilill  at  that  time  worked  or  valued  alone  for  the  produc- 
tion of  zinc,  and  without  using  the  other  zinc  minerals  with 
wliich  it  was  found  in  connection  ?  20 

A.  It  was  not  worked  alone,  but  I  believe  it  was  valued. 
alone. 

8.  If,  in  1861,  you  had  been  creditablj'  informed  that 
the  ores  of  Mine  Hill  which  were  largely  silicate  of  zinc, 
were  worked  to  a  profit,  and  that  they  yielded  when  worked 
by  themselves  about  twenty-eight  per  cent,  of  the  white 
oxide  of  zinc,  that  tliey  worked  well  mixed  in  the  propor- 
tion of  one-third  each  with  the  gray  ores  from  the  south- 
west end  of  the  hill,  and  with  the  other  ore  from  Sterling 
Hill,  and  that  in  working  them  by  themselves,  with  the  30 
use  of  a  portion  of  limestone,  the  result  was  that  the  zinc 
was  given  off  as  closely  as  that  of  any  of  the  ores  on  Mine 
Ilill  or  Sterling  Hill  ?  Would  you  have  considered  such 
silicate  of  ore  an  ore  of  zinc  I 

A.  No  such  general  process  could  prove  the  silicate  ore 
to  be  an  ore  of  zinc.  It  must  for  proof  be  tested  by  it- 
self metallnrgically  ;  and  whenever  it  was  proved  by  metal- 
lurgical trials,  it  would  then  become  entitled  to  be  called 
an  ore  of  zinc,  as  the  term  is  used  by  miners. 

y.   If  such  was  the  case,  would  not  the  value  of  .'-ueh  uic   40 
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as  on  ore  of  zinc,  be  derived  largely  from  the  silicate  in  the 
ore  ? 

A.  If  silicate  of  zinc  is  the  chief  source  of  the  zinc  in  a 
inetalliirgical  process,  the  value  of  the  ore  would  depend  on 
the  amount  of  silicate. 

10.  When,  after  1861,  did  you  visit  Mine  Hill  ? 
A.  In  1871  and  1872. 

11.  Did  your  examinations  made  at  these  later  visits  af- 
ford you  information  as  to  the  ciiaracter  of  the    ores    there 

jQ   found,  different  from  that  whicii   you    luid   derived   from 
your  lirst  visit? 
A.  They  did. 

12.  Were  you  examined  as  a  witness  for  the  New  Jer- 
sey Zinc  Company,  in  December,  1872,  in  a  suit  between 
that  company  and  Moses  Taylor,  pending  in  the  Circuit 
Court  of  the  United  States,  as  to  your  then  knowledge  of 
the  ores  of  that  locality  ? 

A.  I  was. 

13.  Did  you  not  testify  on  that  occasion  by  question   and 
2(1   .answer,  as  follows  ;  ? 

Q.  What  changes  did  you  i5nd  on  your  visits  in  1871 
and  1872  ? 

A.  The  great  changes  were  in  the  Tunnel  and  Buckwheat 
field  openings,  which  had  been  made  (almost  completely), 
in  the  interval.  The  new  openings  gave  me  an  idea  of  the 
interior  structure  of  the  vein,  which  it  was  impossible  to 
obtain  before. 

Q.  Have  you  observed  the  map  and  model  put  in  evi- 
dence in  this  cause  for  the  defendants,  and,  if  so,  what  is 
3Q    their  general  accuracy? 

A.  They  appear  to  very  correctly  represent  the  extent 
and  character  of  the  vein. 

Q.  Of  what  does  the  body  of  the  deposit  consist  ? 

A.  It  consists  mainly  of  frankluiite  and  silicate  of  zinc, 
with  more  or  less  of  red  zinc  ore,  and  some  calcite,  and 
other  minerals  as  impurities.  The  silicate  of  zinc  is  dis- 
tributed with  the  franklinite  in  all  parts  of  the  vein,  the 
two  varying  in  their  proportions.  Mj'  answer  applies  to 
the  whole  of  the  vein,  as  far  as  I  have  examined  it,  and 
4Q   especially  tothe  portion  of  the  vein  from  the  Greer's  open- 
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iiig,  soutliwiird,  which  I  more  especially  exaiiiiiied.  I  have 
been  also  through  the  otlier  openings,  :ind  have  found  tlie 
other  combinations. 

Q.   Wiiat  would  you  call  the  mass  of  the  mineral  deposit  ? 

A.  Judging  from  the  later  exploi'ations  in  the  Buck- 
wheat field  openings,  especially,  I  should  judge  that  the 
]>rinciple  mineral  of  the  vein  was  the  silicate,  and  I  believe 
this  will  prove  to  be  the  fact  with  the  vein  as  a  whole,  as 
the  explorations  proceed.  It  is  an  abundant  mineral  also 
in  the  Tunnel  opening,  and  throughout  the  openings  I  have  jq 
found  no  cubic  yard  of  fraidclinite  without  a  considerable 
proportion  of  silicate.  The  proportions  vary,  like  the  ores 
in  all  mines;  but  I  have  found  it  impossible  to  separate  an}' 
part  of  tiie  vein  from  the  rest  as  a  franklinite  portion.  Tlie 
mass  is  really  zinc  ore ;  I  do  not  say  an  ore  of  zinc,  but  ore 
of  zinc,  or  zinc  ore ;  for  there  are  really  three  zinc  ores 
present — fianklinite,  silicate  of  zinc  and  oxide  of  zinc. 
The  silicate  and  franklinite  are  distributed  everywhere 
throughout  the  mass;  the  red  oxide,  in  some  places  abun- 
dantly, generally  sparingly,  and  sometimes  wanting.  20 

Q.  What  is  the  general  principle  by  which  names  are 
fixed  to  ores. 

A.  In  mineralogy,  or  strict  science,  an  ore  is  a  mineral 
in  which  a  metal  is  a  prominent  ingredient,  whether  capa- 
ble of  profitable  working  or  not.  In  practical  science  as 
ore  is  a  mineral  substance  which  yields  one  or  more  metahi 
profitably  on  working;  and  it  is  then  named  from  the 
metal  wiiich  it  profitably  affords  ;  and  if  it  affords  two  or 
more,  from  that  which  is  yielded  most  profitably. 

As   an    illustration  of    the  first   principle,  iron    pyrites    30 
which  is  a  compound  of   sulphur  and  iron,  is  a   true  ore, 
though  not  a  workable  one.     And  as  an  illustration  of  the 
second    principle,    the    common    copper    pyrites    contains 
about  as  much  iron  as  copper,  yet   it  is  called  a  copper  ore. 

The  second  rule  which  I  state  is  not  at  all  confined  to 
the  precious  metals.  Common  lead  or  galena  often  con- 
tains enough  silver  to  be  called  a  silver  ore,  and  to  l)e 
worked  for  its  silver." 


Mr.  T.  N.  McCarter  :     That  is  a  (Quotation  fror 
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liis  past  testimony,  and  he  was  asked  if  he  did  not 
testify  so.     To  the  13th  interrogatory  he  says  : 

A.  Yes,  I  did. 

14.  Had  you  at  the  time  of  yonr  first  visit  to  Mine  Hill, 
read  the  paper  by  Victor  Monheim  on  tlie  willeiiiite  from 
the  Busbacher  mountain  near  Stolberg,  referred  to  by  yon 
in  the  edition  of  1850  of  your  work  on  mineralogy? 

A.  I  can't  remember. 

15.  Had  willemite  been  worked  as  an  ore  of  zinc  any- 
where at  that  time  either  bj'  itself,  or  in  mixture  witii 
other  ores,  and  if  so,  where  had  it  been  so  worked,  and 
when  ? 

A.  Not  that  I  know  of. 

Re-direct  interrogatories  :     (Read  by  Mr.  Collins.) 

1.  In  the  fourth  cross-interi'ogatory  you  are  asked  if  you 
have  tlie  printed  copy  of  the  case  between  the  New  Jersey 
Zinc  Company  and  the  New  Jersey  Franklinite  Company, 
in  Chancery  of  New  Jersey,  and  whether  your  evidence  is 
correctly  printed  on  pages  123  to  126  of  that  printed  copy. 
Does  your  testimony  in  that  case  further  appear  on  pages 
158  to  188,  inclusive,  of  the  same  printed  copy  as  taken  in 
April,  1861,  and  is  it  correctly  printed  tlierein  ? 

A.  In  the  copy  of  the  testimony  which  I  have,  I  believe 
my  testimony  on  pages  158  to  168,  inclusive,  is  correctly 
printed. 

Mr.  Collins :     Now,  I  will  read  from  the  pages 
of  testimony  referred  to.     "  James  D.  Dana — 

Mr.  Griggs ;     I  object   to   that.     We   do   not 
know  what  they  are  reading  from. 

Mr.    Collins-.     Why.    from    the    printed    testi- 
mony. 

Mr.  Griggs :     That   is  not   the    proper  way  to 
examine  a  witness,  to  refer  to  some  printed   page 
^Q  of  a  book,  without  quoting  the  contents  of  it. 
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Mr.  Collins;  Now,  on  the  re-direct  we  did 
precisely  as  we  did  here  to-day  with  Professor 
Blake ;  we  referred  to  it,  have  them  identify  it 
and  say  it  is  correct,  and  then  read  it.  This  will 
qualify  what  they  have  put  in. 

Mr.  Griggs;  The  objection  to  Prof.  Blake 
doing  that  was  made  and  sustained.  The  Court 
ruled,  as  I  understand  and  recollect,  and  properly, 
that  the  witness  could  he  asked  to  explain  any-  -.r. 
thing,  if  he  had  said  it,  and  what  further  he  had 
said  on  the  subject,  or  what  he  had  said  in  ex- 
planation of  that ;  but  it  is  not  competent  for 
them  simply  to  put  in  a  mass  of  testimony  in  a 
book.     That  does  not  make  it  evidence. 

The  Court :  Until  it  is  read  I  don't  think  the 
other  should  be  read. 


Mr.  McCarter  :     We  are  not  offering  evidence 
now. 


20 

The  Court :     Proceed. 


Mr.  Collins  :  If  your  Honor  please,  they  have 
got  to  read  it. 

The  Court :  Not  now ;  maybe  they  have  at 
the  right  time,  but  the}'  have  not  got  to  read  it 
now. 
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Tenth  Day. 

JSewton,  N.  J.,  Tuesday,  May  28,  ]895. 

WILLIAM  J.  L  KIMBLE,  sworn  for  tiie  defense. 

Direct  examination  by  Mr.  Thompson  : 

Q.  Where  do  you  reside  ? 

A.  Newton. 

Q.  Wliere  did  you  formerly  reside? 

A.  Half  way  between  Franklin  and  Ogden  mine — I 
mean  the  Ogdensburg  mine;  the  New  Jersey  Zinc  mine, 
and  then  after  that  a  little  east  of  Franklin,  about  a  qnar- 
tei'  of  a  mile. 

Q.  About  liow  old  are  you  ? 

A.  Well,  I  first  saw  the  light  of  day  in  1822,  on  tiie  8th 
of  January  ;  that  puts  ine  in  iny  seventy-third  year,  since 
January  Sth. 

Q.  Wiiere  did  you  say  your  father  lived  i 

A.  About  half  way  between  Mine  Hill  or  Franklin, 
Sterling  Hill. 

Q.  In  yoxir  boyhood  days  did  you  not  know  Dr.  Fowler? 

A.  I  did. 

Q.  Where  did  you  go  to  school  ? 

A.    At  Franklin. 

Q.  Can  yt>n  point  out  to  the  jury  about  the  location  of 
where  the  school  house  stood  ? 

A.  (Indicating  on  map.)  It  stood  somewheres  here, 
about  1,000  feet— 

Q.  You  don't  Tuean  over  on  the  Mine  Hill  tract  ? 

A.  Eh? 

Q.   Do  you  mean  on  the  Mine  Hill  tract? 

A.   No;  I  mean  about  where  this  line  is  whicli  comes  up 
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liere — (indicating).  There  is  anotlier  little  map,  a  photo- 
graph that  you  had ;  I  could  sliow  you  on  that  exactly.  It 
is  about  a  thousand  feet  west;  nearly  west  of  the  Weights 
and  Measures — near  the  church. 

Q.  When  did  you  first  become  acquainted  witli  Mine 
Ilill,  to  your  recollection  ? 

A.   From  the  earliest  that  I  can  recollect. 

Q.  When  you  were  a  boy  going  to  school  ? 

A.  Yes,  sir. 

Q.  You  went  to  school  in  that  immediate  neighborhood  ?   jq 

A.  Yes,  sir. 

Q.  Do  you  recollect  anything  about  Mine  Hill  in  1848, 
or  thereabouts  ? 

A.  Yes,  and  previous  to  it. 

Q.  I  beg  your  pardon  ? 

A.  And  previous. 

Q.  Previous  to  that '; 

A.  Yes,  sir. 

Q.  In  ISiS  what  was  your  business? 

A.  Well,  on   Mine  Hill    my  business  was   to  explore  or  20 
mine  for  a  red  oxide  vein. 

Q.  Who  were  you  employed  by  at  that  time  ? 

A.  I  was  employed  by  Curtis,  Fairiiigton  and  James  El- 
nathan  Smith — and  Trotter  was  in  the  company.  There 
was  Col.  Fowler  into  it,  and  Farrington,  the  two  Curtis's, 
James  Eliiathan  Smith  and  Johnson  Trotter — and  did  I 
mention  Ogilvie  I 

Q.  No? 

A.  Yes,  Ogilvie. 

Q.    What  were  you  employed  in  doing  on   Mine  Hill    in   3Q 
IS-tS? 

A.  Well,  it  wiis  for  mining  purposes,  for  exploring  for 
zinc. 

Q.   What  was  the  name  of  the  company  at  that  time? 

A.  The  Sussex  Zinc,  Copper  &  Matiufacturing  Company. 

Q.  What  time  of  IS-iS  was  it  that  you  went  to  work  on 
Mine  Hill? 

A.  We  went  to  work  the  6th  of  April. 

Q.  1848? 

A.  1848.  40 
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Q.  Where  did  you  work  on  Mine  Hill  during  that  sum- 
mer, 1848? 

A.  The  first  working  was  a  little  south  of  the  Ding 
Dong. 

Q.  Just  point  out  the  Ding  Dong  on  tliut  map,  if  you 
please  ? 

A.  (Indicating  on  the  map.)  There,  somewheres  along 
here  was  where  we  worked. 

Q.  You  were  working  there  in  April,  1848  ? 
IQ       A.  Yes,  sir? 

Q.  What  did  you  do  there  ? 

A.  We  drove  a  little  tunnel  in  through  the  zinc  vein  and 
mined  out  about  one  hundred  tons,  somewhere  in  that 
neighborhood,  and  selected  about  forty  tons  of  it  that  we 
sent  to  Woodport. 

Q.  And  what  was  the  character  of  the  ore  that  you  were 
mining  there  ? 

A.   Well,  there  was  some  red  oxide  in  it,  and  franklinite, 
and  what  we  at  that  day  called  troostite. 
20        Q-  Now,  after  mining  near  the  Ding  Dong  shaft,  where 
else  did  you  mine  ? 

A.  The  Hamburg  road,  just  over  the  fence,  south  of  the 
road. 

Q.  Was  the  road  then  located  where  it  is  now,  on  the 
map  ? 

A.  No  ;  it  has  been  moved  some  forty  or  fifty  feet. 

Q.  Which  way  ? 

A.  North. 

Q.  And  at  that  time  it  ran  forty  or  fifty  feet,  as  I  under- 
30   stand  yon,  further  south  than  it  does  now  ? 

A.  Yes,  sir. 

Q.  And  you  mined  on  which  side  of  the  road  ? 

A.  On  the  south  side  of  the  road. 

Q.  How  much  mining  did  you  do  there  ? 

A.  Well,  in  all  that  we  mined,  likely  might  have  been 
some  fifteen  tons  that  we  took  out,  but  we  selected  between 
probably  seven,  eight  oi-  ten  tons,  that  we  sent  out,  sent  to 
Woodport. 

Q.   What  was  the  character  of  this  ore  that  yon  sent  from 
40   the  Hamburg  road  to  Woodport  ? 
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A.  There  was  some  red  oxide  ;  we  selected  out  tlie  best 
tliiit  we  could  fret  of  it — the  most  red,  and  frankliuite  and 
the  troostite. 

Q.   And  where  did  you  mine  after  that? 

A.   Weiglits  and  Measures. 

Q.  At  or  neiir  the  place  where  the  Weiglits  and  Measures 
is  marked  on  the  map  ? 

A.  Yes,  sir.     It  is  marked  Weiglits    and    Measures,    but 
on  the  map  1  could  not  locate  it  exactly  ;  they  have  got  the 
Weights  and  Measures  and  the  Brown  opening  all  together  ;   iq 
they  come  together. 

Q.  How  much  did  you  take  out  at  the  Weights  and 
Measures  opening  ? 

A.  Well,  we  might  have  mined  about,  I  should  guess 
now,  somewheres  about  fifteen  tons  that  we  throwed  out, 
and  we  selectedout  the  best  that  we  could  get,  and  the  most 
that  was  foliated,  and  partially  foliated,  in  little  masses  of 
zinc.  Tiiat  was  in  the  centre  of  the  vein  that  we  mined 
there  ;  on  the  hanging  or  foot  side  there  was  more  frank- 
liuite. OQ 

Q.  And  how  much  of  that  did  you  send  away  ? 

A.  Well,  not  over  seven  or  eight  tons ;  probably  ten, 
might  have  been  ten  tons;  I  don't  know. 

Q.  How  long  during  that  year,  1848,  did  you  mine  on 
Mine  Mill  ? 

A.  Mined  from  the  6th  of  April — I  think  it  was  the  25th 
or  28th  of  August  we  quit,  the  same  year. 

Q.  What  was  done  with  the  ore  that  you  say  you  sent  to 
Wood  port,  if  you  know? 

A.   Well,  from  the  three    places    that  I  have   sj)oken  of.  30 
the  Hamburg  road,  the  Little  Tunnel,  and  the  Weights  and 
Measures,  was  all  sent  to  Woodport  the  same  year. 

Q.  And  after  it  got  to  Woodport,  what  was  done  with 
it,  if  you  know  ? 

A.  Well,  I— 

Mr.  Griggs  :     Wait  a  moment,  see  if  he  knows. 


Q.  Do  you  know  what  was  done  with  it  ? 
A.  I  do. 


40 
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By  Mr.  Griggs  : 

Q.  Of  your  own  knowledge  ? 
A.  Of  my  own  knowledge. 

Further  direct : 

Q.  What  was  done  witli  it  ? 

A.  It  was    loaded   in  a  canal  boat,  not  a  double  one  ;  I 
^  -,   don't  think  they  had  them  ;  one  of  those  straight  ones;  you 
see  tiiey  had  two  kinds  of  that — 

The  Court:     Never  mind    the   canal  boat;  go 
on  ;  what  was  done  with  it  ? 

Q.  It  was  loaded  on  the  canal  boat,  what  then? 

A.  It  was  loaded  on  the  canal  boat ;  I  saw  it  loaded ; 
then  it  went  to  New  York,  on  the  Hudson  river,  one  of 
the  docks ;  I  don't  remember  the  dock,  and  it  was  taken  to 
Ehn  and  Reade  street. 
20  Q.  Do  you  know  anything  about  its  being  taken  to  Eeade 
street  \ 

A.  I  do,  for  I  hired  the  cart;  saw  them  unloaded  from 
the  boat,  and  also  dumped  at  Ehn  and  Reade  ;  I  think  it  was 
on  the  corner. 

Q.  What  was  tliere  at  Elm  and  Reade  street  that  it  was 
taken  to;  what  place  was  tliere  1 

A.  I  don't  remember  the  name  of  the  works;  it  was  an 
iron  foundry  of  some  kind. 

Q.  And  what  was  done  witli  the  ore  there  ? 
30       A.  It  was  crushed  and  tried  in  an  experimental  furnace. 

Q.   And  did  they  or  did  they  not  work  it? 

Mr.  Griggs  :     One  moment ;  does  he  know  ? 

Q.   Were  you  there  wlieii  they  done  the  work  1 
A.  I  was  there. 
Q.  Yes? 
.    A.  Saw  it. 
Q.  And  what  was  done  with  it  there  when  they  were  at- 
4Q  tempting  to  work  it? 


A.  It  was  crushed,  and  tliey  siered  it  to  get  it  as  fine  as 
they  could  to  put  in  tlie  furnace. 

Mr.  R.  H.  McCarter:     Speak  a  little  louder. 

The  Witness:  I  saj'  it  was  crushed  or  stamped, 
one  or  the  other  ;  and  then  it  was  sieved  to  get 
the  finest,  and  tlien  the  other  worked  over  to  get 
the  finer,  und  in  that  way  it  was  put  in  the  fur- 
nace, mixed  with  charcoal. 
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Q.  And  what  did  they  attempt  to  make  with  it  there? 

A.  Spelter. 

Q.  Did  they  or  did  they  not  succeed  in  making  spelter 
from  the  ore  ? 

A.  They  did  not. 

Q.  Now,  you  spoke  about  your  mining  at  the  Ding  Dong 
shaft,  as  the  first  place ;  who  directed  yuu  to  mine   there? 

A.    Farrington's  direction. 

Q.  Major  Farrington  ? 

A.  Yes,  sir.  20 

Q.   And  wliat  was  his  position  ? 

A.  He  was  the  mining  engineer. 

Q.  Of  what  ? 

A.  Of  the  company,  Susse.x  Company.  I  use  it  short, 
"  Sussex." 

Q.  And  wliy  did  you  stop  mining  there? 

A.  Well,  as  we  got  into  it  a  little,  it  seemed  to  be  so 
much  of  troostite  into  it  that  we  quit  on  that  account. 

Q.  Did  Major  Farrington  give  you  any  directions  in  re- 
gard to  tliat  ?  30 

A.  Yes,  sir  ;  he  said — 

Mr.  Griggs;  One  moment ;  we    object   to  that. 

The  Court :     It  seems  objectionable. 

The  Court :  Whatever  the  vein  was  called,  I 
am  bound  to  admit  evidence  of.  I  do  not  think 
Mr.  Farrington  or  any  other  agent  of  the  com- 
pany could  derogate  from  the  title    tiie    company  4.^ 
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had  acquired  on  tlie  10th  of  March.  I  do  not 
think  this  evidence  is  competent.  Take  an  ex- 
ception. 

Mr.  Coliinci :     Exception,  please. 

Q.  Mr.  Kimble,  previous  to  or  about  the  time  you  went 
to  work  there,  did  you  receive  from  the  company  any  in- 
structions as  to  the  position  that  Major  Farrington  held  or 
IQ   occupied  in  connection  with  the  company? 

A.  I  think  I  did,  a  letter  of  introduction. 

Q.  1  show  you  a  letter? 

A.  Yes,  sir. 

Q.  I  show  the  witness  a  letter — 

A.  Which  is  from  James  L.  Curtis. 

Q.  Dated  April  28,  1818,  addressed  to  W.J.  I.  Kimble. 

Mr.  McCarter;     Let  us  see  that  please. 

OQ  (Letter  lianded  to  plaintiff's  counsel.) 

Q.   Did  you  receive  this — 

The  Court :     He   says   it   was   signed   by   Mr. 
Curtis.     Proceed. 

Mr.  Thompson  :     Yes,  sir. 


30 


40 


Q.  It  lias  been  in  your  possession  ever  since    that  time? 
A.  Yes,  sir. 

The  Court :  It  doesn't  make  any  difference 
whether  it  has  been  or  not;  let  us  get  on  without 
immaterial  matters.  The  fact  is  lie  did  get  it 
and  got  it  from  Mr.  Curtis. 

Q.   Ill  this  letter  is  anything  said  by  Mr.  Curtis — 

Mr.  McCarter  :     I  object. 

The  Court :     That  is  not  the  way  to  prove  it. 
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Mr.  Thompson  :  I  will  ofifer  the  wiiole  letter 
if  the  Court  please,  and  ask  leave  to  read  part 
of  it. 

New  York,  April  28,  184S. 
Mr.  W.  J.  I.  Kimble, 

Franklin,  N.  J. 
Dear  Sir : — 

This  will  be  handed  to  you  by  Major  Alexander  C. 
Farrington,  a  geologist,  in  the  employ  of  the  Susse.K  Zinc 
Company.  The  Major  goes  to  Franklin  for  the  purpose  of 
making  a  mineral  survey  of  our  mineral  lands,  and  also  to 
give  directions  about  the  workings.  Have  the  kindness  to 
show  him  the  workings  on  Mine  EI  ill,  and  it  is  important 
to  make  the  opening  exhibit  the  true  width  of  the  veins. 
The  company  will  want  you  to  continue    in    their  employ. 

Mr.  Thompson  ;  The  balance  of  the  letter  has 
no  reference  to  Major   Fari'ington's  instructions. 

Q.  That  was  handed  you  by  Major  Farrington  ? 
A.  Yes,  sir. 

Q.  And  after  tliat  time   he   continued   to   direct   your 
working  there  ? 
A.   He  did 
Q.  Now,  I  ask — 

Mr.  Thompson :  With  your  Honor's  permis- 
sion, having  shown  Mr.  Farringtoii's  authority 
from  the  company —  30 

Mr.  McCarter:  That  does  not  show  it ;  it  is 
signed  by  Curtis,  and  it  does  not  appear  who 
Curtis  was. 

Q.  Who  was  Curtis  at  that  time? 

A.  He  was  a  member  of  the  company,  and  I  think  he 
was  a  director  ;  that  I  learned  afterwards. 

Q.  Do  you  know  whethei'  he  was  an  otiicer  of  the  com- 
pany outside  of  being  a  director?  40 
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A.   I  think  lie  was  president  or  vice-president. 

Mr.  McCarter :  The  witness  does  not  know 
an^'tiiing  about  it  by  any  knowledge  tliat  is  legal. 

Mr.  Collins:     Is  there  any  dispute  about  it? 

Mr.  McCarter  :     Well,  I  don't  know. 

Mr.  Griggs  :     At  that  time. 

Q.   You  were  working   with   Major   Farriiigton   then   at 
the  Ding  Dong,  and  after  that  time  ? 
A.  Yes,  sir. 
Q.  What  did  you  mine  at  the  Ding  Dong  ? 

Mr.  Griggs :     You  have  been  all  over  that. 

Mr.  Thompson  :     Yes,  I  know. 

Q    What  was  the  ore  called  that  you  rained  at  the  Ding 

20    r.        , 
Dong  5 

A.  Well,  I  don't  know  that  there  was  any  name  directly 
at  that  time  given,  but  afterwards  there  was.  That  is,  we 
mined — 

Mr.  T.  N.  McCarter  :  Wait  a  moment.  1  can- 
not hear  the  witness,  but  I  understood  him  to  say 
that  there  was  no  name  at  that  time. 

The  Court :     He  did  not  know  there    was  any 
30  name  at  that  time,  but  afterwards. 

Mr.  McCarter  :     Yes ;  that  is  what  I  heard. 

Q.  Previous  to  that  time  did  you  know  any  of  the  gentle- 
men who  had  been  working  in  Franklin,  previous  to  that 
time,  except  Dr.  Fowler? 

A.  I  knew  Dr.  Fowler.  What  do  you  mean  upon  the — 
I  don't  quite  understand  your  question  ? 

Q.  Well,  men  who  had  been  working  at  Franklin  in 
40   metals  and  ores,  did  you  know  any  of  them? 
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A.  William  L.  Ames  and  Wetlierill,  I  knew. 

Q.  What  was  Mr.  Wethenll's  name? 

A.  Nathaniel,  I  think,  and  William  L.  Ames. 

Q.  Did  you  know  tlie  Algers,  either  of  them  ? 

A.  I  knew  Algers. 

Q.  Which  one? 

A.  Fi-ank  Alger,  a  mineralogist. 

Q.  Now,  I  ask  yon,  what  was   this    vein    on  Mine  Iliil 
commonly  called  in  1848  ? 

Mr.  McCarter:     Simply  to  preserve  our  rights 
on  the  record  we  object  to  this  testimony. 

The  Court :     I  admit  it ;  take  an  exception. 

Mr.  McCarter :     We  take  an  exception. 


20 


To  Tsrhicli  ruling  the  plaintiff's  coun- 
el  prays  an  Exception,  and  that  his  said 
ixception  may  be  sealed  and  it  is  sealed 
.ccordingly. 

"W.   J.   MAGIE,  ^g 

/.  i".  C. 


A.  The  vein  at  that  time  as  a  vein  of  franklinite.  30 

Q.  And  previous  to  that  ? 

A.  And  previous  to  that,  too  ;  I  was  acquainted  with 
Alger  long  before  that ;  he  was  there  in  eighteen  hundred 
and  forty  something. 

By  Mr.  Collins : 

Q.  Who? 

A.  Frank  Alger ;  he  was  there  in  1840,  previous  to  that, 
and  Isold  him  some  minerals.  .f. 
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Further  direct  : 


Q.  Did  yon  ever  meet  other  scientific  gentlemen  there 
wliom  you  have  not  mentioned  ? 

A.  I  metliim  several  times. 

Q.  I  mean  other  scientific  gentlemen  wliom  you  have  not 
mentioned  ? 

A.  Yes,  sir;  I  have  met  Dr.  Jackson,  and  Sir  Thom;is 
Nuttall,  and  also,  Mr.  Vanx.  of  Philadelphia  ;  I  had  letters 
and  correspondence  with  him — William  Vaiix. 

Q.  Previous  to  IS-iS,  how  was  this  Mine  Hill  vein  com- 
monly called  hy  the  gentlemen  you  have  mentioned  ? 

A.  From  the  earliest  of  my  recollection  it  was  always 
called  a  franklinite  vein. 

Q.  Now,  after — what  was  the  result  of  tlie  working  that 
you  have  spoken  of  in  New  Yorl^;  ? 

A.  In  New  York  it  was — 

Mr.  Griggs  :     He  said  about  that. 

20  Mr.  Thompson  ;     No — did  he  answer  the  ques- 

tion ? 

Mr.  Griggs  ;     He  answered  the  question. 

Mr.  T.  N.  McCarter:     He  was  stopped  on  wliat 
his  instructions  were.     He  told  all  that. 

Mr.  Collins  :     He  spoke  of  the  spelter. 
Tlie  Court:      Don't  repeat,  Mr.  Thompson. 
Mr.  Thompson:     I  shall  endeavor  not  to. 


30 


Q.  After  that  where  did  you  work ;  after  1848  where 
did  you  work  for  the  company  i 

A.  Well,  I  worked  for  the  company  in  Newark  for 
awliile;  at  their  furnace  there. 

Q.  And  where  did  you    do   your    next   raining    for    the 

company  ? 

A.  I  also  done  some  work  at  the    Fowler   homestead    in 

40   the  latter  part  of  lS-1-9. 
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Q.  And  vvliere  dill  jiiu  do  your  next  mining  for  the 
conipany  ? 

A.  I  done  my  next  mining  for  tlie  ponipany  on  Sterling 
Hill. 

Q.  Had  you  been  acquainted  with  Sterling  Hill  previous 
to  tiiat  time  ? 

A    All  my  life. 

Q.  What  was  tlie  condition  of  things  at  Sterling  Hill? 

Mr.  T.  N.  McCarter  :     We  object.  ^^ 

The  Court :     When  ? 

Mr.  Thompson  ;     Previous  to  1848. 

Mr.  T.  N.  McCarter  :     It  was  after  1848,  sir. 

The  Court:  You  directed  liis  attention  to  af- 
ter 1848.     In   1849. 

Q.  Before  184S,  what    was    the    condition    of   things    at  an 
Sterling  Hill  ;  just  describe  what  you  know  of  them  ? 

Mr.  T.  N.  McCarter  :     We  object. 

The  Court :  For  the  reason  I  admitted  this 
evidence  before,  1  will  admit  this.  Take  an  ex- 
ception. 

Mr.  T.  N.  McCarter  ;     Yes,  sir. 

To  which  ruling  the  plaintiff's  coun-  ^^ 

■3I  prays  an  Exception,  and  that  his  sa.id 
xception  may  be  sealed  and  it  is  sealed 
ccordingly. 

VST.   J,   MAGIE,  ffiimi 

/.  ^.  c. 


The  Court :     Proceed.  40 
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A.  In  1848,  that  is  previous,  there  were  what  is  called 
the  Alger  tunnel,  and  there  was  some  opening  on  the  line 
near,  and  on  the  Passaic  Conipau}',  done,  some  of  it,  by 
William  L.  Ames,  in  somewheres  about  1840  ;  and  in  1843, 
the  winter  season,  the  Alger  tunnel  was  driven,  and  he 
worked  some  down  to — well,  where  the  white  opening  is 
there  now,  very  near  the  line  of  the  Passaic  Company,  and 
also  ou  top  of  the  hill ;  that  is,  north  of  the  Alger   tunnel. 

Q.  What  was  the  appearance  of  the  vein  at  Sterling  Hill 
]Q   before  1848? 

A.  The  appearance  at  that  tine  was  franklinite  as  a  foot 
wall,  and  red  oxide  of  zinc — I  don't  see  any  here,  the  hang- 
ing wall  for  the  franklinite,  and  then  tiie  limestone  was  the 
hanging  for  it;  that  is,  the  zinc  vein. 

Q.  I  call  your  attention  to  this  piece  of  ore  which  has 
just  been  brought  in,  this  large  piece  ;  what  is  that  ? 

A.  This  is  the  red  oxide  of  zinc  as  we  knew  it  in  1848 
and  1850. 

Q.  And  where  was  that  taken  from  ? 
20       A.  It  was  taken  a  little  south — (referring  to  small  piece 
of  ore).     That  is  the  piece  that  goes  on  to   it ;   broken   oif 
here. 

Q.  Where  was  it  taken  from  ? 

A.  Taken  off  from  the  broken  side. 

Q.  No  ;  where  was  the  specimen  taken  from  ? 

A.  It  was  taken  from  the  out-crop  near,  and  a  little 
south  of  the  Alger  tunnel. 


30 


By  Mr.  Griggs  : 

Q.  At  Sterling  Hill  ? 
A.  At  Sterling  Hill. 


Mr.  Collins  :     By  whom,  and  when  ? 


Further  direct  : 

Q.  By  whom  was  it  taken  off  ? 
A.  By  myself. 
40       Q.  And  when  ? 
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A.  Ill  1850. 

Q.   And  wliicli  part  of  this  now  is  the — 

Mr.  Griggs:     We  object  to  this. 

The   Court :     I   sliall    have  to   take   it.     Take 
your  exception. 

To  which  ruling  the  plaintiff's  coun- 
kL  prays  an  Exception,  and  that  his  said 
[rception  may  be  sealed  and  it  is  sealed 
icording 

TST.   J.   MAGIE, 

/.  s.  c. 


The  Witness  ;  Tliis  is  the  out-crop,  I  said,  jnst 
a  little  south,  on  tiie  out-crop  that  is  above  the 
Alger  tunnel.  20 

Q.  How  high  up  above  the  surface  of  the  ground  did 
that  piece  extend  when  you  took  it  off? 

A..  1  think  some  probably  between  ten  and  twelve  feet 
up  in  this  way  (illustrating) ;  and  tliis  was  taken  off  the 
face  of  the  vein  as  it  lay  that  way,  taken  off  the  face  of  the 
vein. 

Q.  Taken  off  of  the  face  of  the  vein  ? 

A.  Yes,  sir. 

Q.  And  which  side  of  this —  30 

A.  On  the  east  side. 

Q.  Just  indicate  by  touching  this,  which  was  the  part  of 
the  piece  that  was  exposed  on  the  face  ? 

A.  This  is  tlie  side  that  was  exposed,  on  the  east  side  of 
the  vein. 

Mr.  Thompson  :  The  rough  side  ;  the  side 
turned  towards  the  jury,  like  a  honevconib. 


Q.  And  this  piece — (referring  to  small  sample). 
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The  Court :     Oh,  well,  it  is  not  necessary  to  fit 
it  in  very  particularly,  is  it  Mr.  Thompson  ? 

A.  It  fits  in  there  ;  there  is  where  it  came  off. 

The  Court :     Tliis  is  a  piece  taken  from  a  large 
one  ? 

Mr.  Thompson  :     Yes,  sir ;  but    I  think,  when 
jQ  you  come  to  look  at  the  two,  it  is  important  to 

see  that  they  are  part  of  the  original  piece. 

The  Court :     We  would  have  to  disbelieve  the 
witness  if  we  did  not  understand  that  to  be  so. 

Q.  The  rough  being  the  east  side  of  the  vein,  and  the 
part  that  was  visible,  now  what  is  the  part  that  was  on  top  ; 
what  is  that  ? 

A.  It    was    broken    off;  it  don't    lay    in    place;  it    was 
20   turned    n\)  and    turned  around  ;  there  was    a  piece  taken 
from  this ;  I  just  made  it  a  square. 

Q.  But  that  piece  was  plainly  visible  above  the  surface  of 
the  surrounding  ground  ? 

A.  How? 

Q.  The  vein  at  that  place  where  that  piece  was  taken, 
was  plainly  visible  above  the  surface  of  the  ground  ? 

A.  Certainly,  for   400  or    500   feet,  likelv,  lying   in  that 
way  from — well,  twelve  feet  was  the  highest  part  projecting 
out  of  the  ground,  and  ran  to  nothing  either  way. 
30        Q-  What  is  the  character  of  that  ore? 

A.   Franklinite  and  red  oxide. 

Q.  And  what  was  it  called  before  1848? 

A.  Red  oxide  of  zinc. 

Q.  You  have  spoken  of  the  vein  ;  from  what  part  of  the 
vein  did  this  ore  come  fram  ? 

The  Court:     He  has  said   that  three  times  ;  he 
has  told   us   precisely   where   in   relation   to  the 
Alger  opening  ;  I  think  he  said  it  three  times.  Go 
^Q  on,  Mr.  Thompson,  if  you  think  it  is  important. 
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Q.  What  part  of  tlie  whole  vein   did   it  come    from,  in 
relation  to  the  thickness  of  the  vein  ? 

Mr.  T.  N.  McCarter :  He  told  where  it  came 
from,  the  east  side  of  the  vein. 

A.  The  east  side  of  the  vein  was  about  four  feet  there. 

Q.  Wliat  was  the  vein  composed  of? 

A.  Zinc  and  franklinite,  and  a  little  troostite. 

Q.  What  was  the  vein  on  the  west  side  called? 

Mr.  Griggs  :     Objected  to. 

A.  Franklinite. 

The  Court:     It  is  objectionable. 

Mr.  Griggs:  It  was  ruled  out  the  last  time, 
the  same  question. 

The  Court :  It  is  quite  objectionable.  We  an 
are  talking  now  about  the  vein  on  Sterling  Hill. 
I  have  already  ruled  that  what  that  was  called  is 
not  what  Judge  Dixon  says  must  be  admitted  in 
this  case,  but  what  the  vein  we  are  disputing 
about  was  called. 

Mr.  Griggs :  The  witness  had  answered  the 
question,  and  so  far  as  it  is  on  record,  I  move  to 
strike  it  out, 

The  Court:     Yes  ;  stike  out.  30 

Mr.  Collins  ;     We  object. 

The  Court :     Take  an  exception. 

Mr.  T.  N.  McCarter ;  The  previous  question 
also;  he  was  asked  what  the  vein  was  called,  and 
he  said   it  was  called  red  oxide  previous   to  1848. 


Mr.  Griggs  :     That  referred  to  this  piece  ? 


40 
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Tlio  Court:     Do  you  want  tliat  out  ? 
Mr.  T.  N.  McCarter  ;     Yes,  sir. 
The  Court :     Well,  I  suppose  that  must  go  out. 
Mr.  Collins:     We  except. 
Tiie  Court :     Take  an  exception. 

Q.  How  long  were  you  mining  there  in  1849  at  Sterling 
Hill? 

A.  Well,  1  mined  in  1849 — somewheres  about  the  latter 
part  of  1849 — eight  or  nine  tons,  I  sent  to  Newark  for  the 
works — at  Renton's  works  on  High  street. 

Q.  Tiiat  was  from  Sterling  Hill  ? 

A.  Tiiat  was  from  Sterling  Hill. 

Q.  And  how  much  of  tiiat  was  tiiere  ? 

A.   About  nine  tons  was  taken. 

Mr.  T.  N.  McCarter :  We  object  to  what  was 
done  vvith  the  ore  from  Sterling  Hill. 

The  Court :  I  tliink  that  was  objectionable. 
I  iiave  ruled  so  often  on  that  point,  that  it 
was  deemed  zinc  ore,  and  nothing  else,  tliat  I 
do  not  think  it  is  necessary  to  rule  again.  I 
think  this  evidence  is  inadmissible. 

Mr.  Thompson  :      We  pray  an  exception. 

30  Tiie  Court :     Take  an  exception. 

Q.   Did  you   in    1849  or  1850,  or  tliereabouts,  make   any 
further  explorations  on  Mine  Hill  ? 
A.   In  ]850. 
Q.  What  time  in  1850? 

A.  No  ;  it  was  in  the  last  month  in   1849,  in  Decemlier. 
Q.   December,  1849  ? 
A.   Yes  ;  just  before  Christmas. 
Q.  Wliere  was  that  exploration  made  1 
40       A.  On  the  Buckwheat  field  vein. 
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Q.   And  wliat  was  done  there  at  that  time? 

A.  There  was  a  trench  cut  across  the  vein  from  west  to 
east,  about  tliree  feet  wide  from  tlie  foot  to  tlie  hanging 
wall,  and  a  blast  put  in,  I  think  on  each  side,  up  against 
the  foot  wall  and  the  hanging  wall. 

Q.  What  was  the  width  of  the  vein  there  as  30U  found 
it  at  that  time  i 

A.  Well,  ray  memory  would  say  it  was  about  thirty-five, 
between  that  and  forty  feet. 

Q.  Who  did  tiiat  work  for  you  ?  10 

A.   Well,  1  think  it  was — oh,  it  was  the  two  McCarthys. 

Q.  What  was  their  first  names  ? 

A.  Larry  and  Jimmy. 

Q.  That  is  the  Jimmy  McCarthy  who  was  here  last 
year  ? 

A.  Yes,  sir. 

Q.  Do  you  know  whethei'  he  is  now  living  or  not  ? 

A.   He  is  dead. 

Q.  Is  Larry  McCarthy  dead  also  ? 

A.  I  believe  so.  20 

Q.  And  what  was  the  character  of  the  ore  that  you  found 
there  at  the  Buckwheat'  What  was  the  vein  called  at  the 
Buckwheat  ? 

Mr.  McCarter;  One  moment.  This  was  after 
the  deed  was  made,  and  that  vein  had  never  been 
e.Kplored  before,  according  to  this  witness.  These 
persons  who  explored  it,  and  what  they  called  it, 
would  not  certainly  give  it  a  name. 

Mr.  Collins  :  Your  Honor  at  the  last  trial  per-  30 
mitted  Squier  to  testify  to  what  Farrington  called 
the  ore,  and  for  that  reason  and  because  you  so 
permitted  Squier  to  state  what  Farrington  called 
it,  you  permitted  us  to  prove  what  Farrino-ton 
called  it  at  other  times. 

The  Court ;     At  the  last  trial  i 


Mr.  Collins:     Of  this  case.     The    former    tri 
of  this  suit. 
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The  Court:  In  reference  to  the  Buckwheat 
vein  ? 

Mr.  Collins :     Thej  say  so  now. 

Tlie  Court :     Did  it  appear  to  be  tlien  ? 

Mr.  Collius  :     No  doubt  about  it. 

Mr.  K.  H.    McCarter  :     Why,    your    theory    is 
10  that  it  is  two. 

Mr.  Collins;  You  said  that  we  had  indicated 
that  in  another  suit  and  opened  ii. 

Tile  Court:  As  I  understand  it,  when  it  was 
tirst  discov^ered,  its  connection  with  the  other  vein 
was  not  apparent. 


20 


Mr.  G-riggs  ;    ISquier's  testimony  was  that  there 
was  a  big  bowlder  there. 

The  Court:     That  was  in  1851,  was  it  not? 

Mr.   Collins:     Yes,    sir;  Mr.    Kimble    now    is 
stating  1819,  December,  1841). 

The  Court:     So,  it  was  discovered  before  that, 
that  there  was  a  vein.     Well,  I  will  permit  it. 

Mr.    McCarter  :     We   did  not  ask   Mr.  Squier 
30  what  Farrington  called  the  bowlder.     They  were 

talking  about  the  vein  they  walked  over  from  one 
end  of  the  hill  to  the  other ;  and  said  it  was  silicate 
of  zinc.  They  can  prove  then,  perhaps,  Farring- 
ton  called  it  something  else  some  other  time  ;  tliat 
was  hardly  contradicted,  but  I  believe  your  Honor 
admitted  it.  To  prove  what  he  called  another 
vein  in  another  place,  entirely  separate,  what  he 
called  it,  seems  to  me  is  a  different  case. 


40 


The  (Jourt :      1  will  permit  it  and  tell   the   jury 
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the  only  possible  concern  it  ciin  have  in  tliis  case  is 

twith  reference  to  its  tending  to  prove    what   that 
vein  on  tliat  hill  in  1818  was  called. 

Mr.  McCarter  :     Exception,  please. 

To  whicli  ruling  the  plaintiff's  coun- 
l  prays  an  Exception,  and  that  his  said 
:ception  may  be  sealed  and  it  is  sealed 
cordingy 

.,  TS".   J.   MAGIE,  iffi^ 

P  /.  ^.  C. 


Mr.  Griggs :     The  question  does  not  relate    to 
Farrington  ;  it  is  general. 

The  Court :    It  is  a  general  question,  a  question   20 
of    what    it   was   commonly  called.     What  it  was 
called  witliin  a  few  years  of  1848   would   have  a 
tendency  to  prove  what  it  was  called    in    1818  ;  I 
shall  tell  the  jury  it  can  have  no  tendency  but  that. 

Q.  What  was  the  vein  called  at  the  Buckwiieat  ? 

A.   Well,  that  was  called  fi'anklinite. 

Q.  What  was  the  characteristic  of  the  ore  that  you 
found  there  ? 

A.   Well,  as  we  opened  it,  what  appeared   at  that  time  it  30 
was  cleai'ly,  looking   like,    well,    like    franklinite,  and  was 
franklinite,  where  we  opened  it  ;  thei-e  was  no  questitm. 

Q.  What  was  the  composition  of  it  ? 

A.  Franklinite  and  a  very  little  red  o.xide,  you  could  see 
into  it;  that  and  the  troostite  was  the  combination  ;  three- 
quarters  of  it. 

Q.  What  did  Major  Farrington  call  the  vein  on  west 
Mine  Hill,  Mr.  Kimble,  in  1818  ? 


Mr.  McCarter:     I   object. 
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Tlie  Court :     On  wbat  ? 

Mr.  Thompson  :  The  west  vein  on  Mine  Hill, 
in  1848. 

Tlie  Court :  As  I  permitted  Mr.  Squier  to 
prove  when  he  was  there,  Farrington  called  it 
something,  I  will  admit  it.     Take  an  exception. 


IC 


Mr   Mf>C:irter :     Exception. 

To  which  ruling  the  plaintiff's  con:- 
sel  prays  an  Exception,  and  that  his  sa:i 
Exception  may  be  sealed  and  it  is  seal* 
according  J 

"W.   J.   MAGIE,  I 

/.  S.  C. 


Mr.  Collins:     Answer  what  Farrington   called 
the  west  vein. 
A.  Franklinite. 

Q.  Did  Major  Farrington  call  any  ore  on  Mine  Hill  zinc, 
and  if  so,  what  ore  ? 

Mr.  11.  H.  McCarter :     I  object. 

The  Conrt:     I  exclude  the  question. 

30  Mr.  Collins:     We  except. 

The  Conrt :     Take  an  exception. 

Q.  What  did  you  search  for  when  yon  made  your  explo- 
rations in  18-18,  in  the  spring,  on  Mine  Hill. 

Mr.  Griggs  :     One  moment.     Objected  to. 

The  Court :     That  is  the  mental  process  in   his 
^  mind  when  he  was  looking  1 
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Mr.  Tliompsoii  ;  Xo,  sir:  I  will  put  aiiotliur 
question  befoi'e  that;  I  was  coiiiiecting  it  in  my 
iiiiud  witii  a  question  I  had  asked  before. 

Q.   Did  you  liave  instructions  of    tlie    company  to  make 
any  explorations    for  ores  on    Mine  Hill,  in    the   spring  of 

1848? 

Mr..  Griggs:     We  have  had  that  already. 

Mr.  Thompson  ;     That  is  the  reason    I    did  not   ^^ 
repeat  it.     I  liave  asked  tiiat,  and   it  has  been  an- 
swered.    Now,  I    ask  what    he  was   instructed  to 
searcii  for  ? 

The  Court :     Instructions  of  tiie  company  ? 

Mr.  Thompson  ;  No — what  he  diil  search  for' 
That  was  the  question  1  put,  to  which  they  objected. 

The  Court:  That  iiitrochices  this  element — 
something  more  than  what  he  did — 

Mr.  McCarter:  What  lie  had  in  his  mind. 
What  he  did,  and  found,  I  take  are  competent, 
but  what  lie  had  in  liis  private  intentions  seeuis  to 
me  to  be  entirely  irrelevant. 

Mr.  Collins  ;  That  is  not  it.  "  Did  you  have 
instructions  to  search,  and  what  to  search  for"  ? 
He  did — need  not  state  what  the  instructions 
were.  "In  consequence  of  those  instructions  ^^ 
what  did  you  search  for"  <  Now,  that  is  admis- 
sible and  it  is  in  the  line,  without  givino-  tJie  con- 
versation. 

Mr.  Thompson  :  That  was  the  exact  question 
put  a  year  ago  and  admitted  by  your  Honor,  over 
exception. 

Q.  Did  you  have  instructions  what  to  search  for  on  Mine 
Hill,  in  1848  ?  4,^ 
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Mr.  McCarter  :     I  object  to  that.  ■ 

Mr.  Collins  :  Now,  this  questson  is  excluded, 
and  we  except. 

Q.  What   did   you   do  on  Mine  Hill,  in    the   spring  of 
1848? 

Mr.  Grig^js ;  We  object ;  he  has  already  been 
examined  on  that. 

Mr.  Collins  :  But  we  are  not  through  with  the 
examination. 

The  Court :  Go  on  and  answer  the  question — 
what  did  you  do? 

A.  We  mined,  and  witii  the  exj^ectation  of  finding — 

Mr.  MeCarter ;     Yes! 

The  Court :  No  matter  about  your  expectations 
— what  did  you  do  ? 

The  Witness:     We  did   mining   on  Mine  Hill. 

Q.  What  did  you  mine  for  ? 

Mr.  MeCarter  :     Objected  to. 

A.  We  mined  for  zinc. 
Q.  What  kind  of  zinc? 

Mr.  MeCarter :  One  minute.  I  don't  think 
counsel  ought  to  go  on  in  this  way. 

The  Court :     The  Court  seems  to  be  powerless. 

Mr.  MeCarter :  I  think  if  the  Court  would  ex- 
ercise his  authority  a  little  he  would  not  be  so 
powerless. 

jQ  Mr.  Thompson  :     Your  Honor  rules  it  out,  and 
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I  simply  take  an  exception  ;  that  is  all. 

The  Court :  Take  your  exception.  It  does 
seem  to  me  you  can  find  out  what  he  found  and 
what  he  took,  and  what  he  threw  away — it  seems 
to  me  you  can  find  that  out. 

Q.  What  did  you  select  and  send  away  ? 

Mr.  Griggs  :     We  have  had  that  already. 

The  Court ;  I  shall  have  to  take  it  again  ;  pro- 
ceed. 

A.  We  selected  the  ore  that  had  the  most  zinc    in   that 
we  could  find  in  that  which  we  mined. 
Q.  What  do  you  mean  by  zinc  ? 
A.  Red  oxide  of  zinc. 
Q.  And  what  was  thrown  away  ? 

Mr.  McCarter :     I  haven't   heard  him  say  they  20 
threw  any  away. 

A.  That  which  had  the  troostite  bihI  franklinite  in. 

Mr.  McCarter :  He  didn't  say  they  threw  it 
away. 

The  Court :     Did  he  say  that  ? 

Mr.  Thompson  :  He  said  they  mined  about  one 
hundred  tons  and  sent  away  about  forty. 

The  Court :     That  is  what  you  mean  ? 

Mr.  Thompson  :     Yes,  sir. 

Q.  Previous  to  this,  when  Wetherill  and  Ames  were 
working  there,  did  you  see  any  experiments  with  this  ore, 
from  this  vein  ? 

Mr.  Griggs  :     I  suppose  the  question  relates  to  40 
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the  west  vein  on    Mine    Hill,  but  lie   lius   already 
spoken  of  two  veins  on  Mine  Hill. 

The  Court:     Direct  vonr  question,  specially. 

A.  I  am  speaking  of  the  west  vein  on  Mine  Hill ;  did 
you  see  them  attempt  to  make  anything  from  that  ore — 
Wetherill  and  Ames,  I  am  speaking  of? 

A.  They  attempted  to  work  some  they  got  a  little  north 
of  the  Ding  Dong. 

Q.   What  did  they  attempt  to  make  of  it? 

A.  Iron. 

The    Court:     When? 

Q.  When  was  it? 

A.  Well,  I  think  about  1840. 

Q.  (Short'ing  witness  samples,  hereafter  marked  "Kim- 
ble, No.  3.'")     What  is  that? 

A.  That  is  some  of  the  iron  they  made. 

Q.  At  that  time  ? 

A.   Yes,  sir;  I  believe  it  is  wliat  we  call  speigeleisen. 

Q.  Was  that  experiment  followed  up  successfully  ? 

A.   No,  sir. 

Q.  What  was  tlie  trouble? 

A.  They  got  a  chill  of  the  furnace. 

Q.  AVas  this  franklinite  ore  that  you  have  spoken  of  on 
Mine  Hill,  known  as  a  zinc  ore? 

The  Court :  I  do  not  think  that  qualities  him 
to  express  an  opinion  as  to  what  was  a  zinc  ore  ; 
as  to  those  ores  which  he  saw  I  think  he  may  ex- 
press a  miner's  opinion. 

Mr.  Griggs  ;  That  we  have  had,  and  this  ques- 
tion does  not  cover  that. 

Mr.  Thompson  :     We  take  an  exception. 

Q.  Mr.  Kimble,  you  are  familiar  with  that  part  of  Ster- 
ling Hill  known  as  the  back  vein  on  the  Passaic  Company's 
^iy    property  ? 
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A.   Yes,  sir. 

Q.   Have  you  any  specimens  of  tliat  ore  ? 

A.  I  got  a  piece  of  tiie  out-crop  in  tlie  year  1850,  wlien 
tliey  were  workiui;;  ou  tiie  east  vein. 

Q.   A  piece  of  tiie  out-crop  ou  vviiicii  vein  ? 

A.  The  back  vein. 

Q.  Did  you  liear  Mr.  Squire's  testimony  given  liere  last 
week  ? 

A.  I  did. 

Q.  Is  this  the  same  vein  tliat  he  was   then  speaking  of?   jq 

A.  Tlic  same  vein  as — 

Mr.  McCarter ;  He  spoke  of  two  or  tiiree 
veins. 

Mr.  Tiiompson  :     As  tlie  back  vein. 

Mr.  McCarter  :  This  witness  now  says  it  was 
the  east  vein  ;  lie  said  the  back  vein  first  and  after- 
terwards  the  back  vein. 

20 

Mr.  Collins:  No,  he  said  lie  got  it  when  he 
was   woi'kingon  tlie  east  vein. 

Mr.  Thompson :  He  got  this  from  the  back 
vein  in  1850,  when  they  were  working  on  the  east 
vein. 

Mr.  McCarter:     Oh,  I  misunderstood  liini. 

Q.  (Handing  witness  sample.)     This  is  a  piece  of  what  ? 

A.  This  is  the  out-crop  and  tiie  top  at  the  same  time  of  ^o 
tiio.  vein  where  it  was  taken  ;  on  the  vei'y  top  of  it,   and  it 
was  projecting  out  about  four  feet  aiiove  the  surface  on  the 
front  side  ;  that  is  the  east  side  of  the  vein. 

Q.   Have  you  any  other  specimens  from  that  vein? 

A.  I  liave. 

Q.  (Handing  witness  sample.)  Wliere  were  those  taken 
from  ? 

A.  Wiien  we  were  mining,  I  was  going  by  one  day  and 
I  picked  up  those  two  pieces. 

Q.   How  far  down  the  vein  were  they  then?  An 
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A.  I  should  judge  about  twenty  feet,  not  to  measure    it. 

By  tlie  Court : 

Q.  What  year  was  that  ? 
A.  The  out-crop  ;  I  cannot  say. 
Q.  But  when  tliey  had  gotten  down — 
A.  It  was  when  they  were  working. 

Q.  And  tliey  had  gotten  down  about   twenty  feet,  yon 
10  say? 

A.   Yes,  sir ;  1  am  sorry  I  did  not  put  the  date  on  it. 

Mr.  Collins :  Did  lie  not  say  the  out-crop  he 
got  in  1850? 

The  Court :     Yes. 

Mr.  Collins  ;  And  the  other  when  he  got  down 
about  twenty  feet? 

20  The  Court :     Yes. 

Mr.  McCarter :  Did  he  say  where  these  red 
specimens  came  from  ? 

Mr.  Collins :  About  twenty  feet  down. 
Won't  you  ask  him  if  he  can  tell  about  when  this 
was  that  he  got  them  ? 

Further  direct  : 
30 

Q.  Do  you  recollect  about  when  it  was  you  got  these? 

A.  I  think  it  was  about  1856  ;  I  only  judge  that ;  I  have 
no  paper  to  go  by. 

(The  samples  shown  to  this  witness  were  then 
marked  as  follows : 

The  big  piece  of  ore  was  marked    Kimble   No. 

1 ;  the  piece  off  of   it  was  marked  Kimble  No.  2  ; 

.^  the  piece  of  speigeleisen  was  marked  Kimble  No.  H  ; 
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tlie  piece  of  the  oxit-erop  from  the  west  vein  was 
marked  Kimble  No.  4,  and  the  two  pieces  from 
down  in  the  vein  were  both  marked  Kimble 
No.  5.) 

Q.  What  was  the  widtli  of  tlie  vein  where  you  got  these 
two  pieces  twenty  feet  down  ;  where  they  were  then 
milling  i 

A.  The  vein  was  various ;  it  would  be  sometimes  near 
eight  feet  and  some  places  two  ;  this,  where  I  got  the  out- 
crop, was  about  four  feet  across  it,  and  these  might  have 
been  where  it  was  narrower,  and  might  liave  been  a  wider 
place ;  I  don't  know.  I  got  these  two  off  tlie  heap  of  ore 
that  laid  there. 

Q.  Did  you  go  down  at  that  time  in  the  mine  to  examine 
the  vein  ? 

A.  No,  sir  ;  I  don't  think  I  did. 

Q.  Are  the  samples,  Exhibits  No.  5,  a  fair   specimen  of 

tlie  ore  that  was  on  the  heap  coming  from    the  vein  at  that 

time  ? 

20 

Mr.  McCarter  :     Objected  to. 

The  Court :     I  will   admit   it,   if   it  was   a  fair 
sample  of  the  heap  as  it  appeared  there. 

Mr.  McCarter :     The  witness  has  not  said  that 
he  made  any  comparison. 

The  Court  :     You  may  cross-examine  upon  that. 
Answer  the  question.  30 

A.  They  are  a  fair  sample  of  the  heap  of  ore  that  I  took 
those  two  from. 

Q.  Did  you  do  some  work  on  Sterling  Ilill  previous  to 
1850,  mining  a  large  piece  there  ? 

A.  A  large  piece? 

Q.  Yes? 

A.  In  1850  I  mined  a  large  piece   tliat  went  to  London. 

Q.  In  the  year  1850  you  mined  a  large  piece  that  went 
to  London  ;  iiow  large  was  that  ?  ^q 
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A.  I  think  it  weighed,  as  I  remeinber  now,  nine  tons  ; 
between  eight  and  nine,  sure. 

Q.   What  was  done  with  that,  if  you  Icnow  ? 
A.  When  we — 

Mr.  Griggs  :     Excuse  me.      Did  he  say  wliere  it 
was  mined  ? 

Tiie  Witness  :     On  Sterling  Hill. 

'"  Mr.  Grriggs  ;     That  we  object  to. 

Cross  examination  by  Mr.  T.  N.  McCarter : 

Q.  When  these  explorations  of  wliich  you  speak  were 
made  on  Mine  Hill  in  the  early  part  of  1848,  were  they 
made  with  the  view  of  using  the  ore  tlien  mined  in  a  com- 
mercial process  of  manufacture,  or  were  they  mere  e.xpeii- 
ments  ? 

A.  It  was  done  more  to  explore  and  determine  whether 
the  vein,  the  zinc,  was  similar  as  it  existed  at  Sterling  II ill 
in  relation  to  franklinite,  and  the  red  oxide  they  supposed 
would  be  the  same  thing  there — 

Mr.  McCarter:    Won't  the  Court  strike  out  that 
answer,  as  not  responsive. 

Mr.  Collins  :     I  think   that  is  perfectly  proper. 


30 


The  Court :  I  suppose  the  answer  should  be  a 
reply  to  the  question.  1  think  he  should  answer 
the  question,  and  the  other  may  be  stricken  out. 

Mr.  Collins;  I  respectfully  submit  it  does  an- 
swer it. 

The  Witness;  Read  me  the  question  you  want 
n)e  to  answer. 

(The    stenographer    repeated    the    question    as 
^Q  follows  ;   "  When  these  explorations  of  which  you 
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spoak  were  made  on  Mine  Hill,  in  tiie  early  part 
of  1848,  were  tliey  made  with  a  view  of  using  the 
ore  then  mined  in  a  comraea'cial  process  of  manu- 
facture, or  were  they  oxpeiiineiits  "  ?) 

Mr.  Collins  :  That  limits  it  to  those  two  things, 
and  the  fact  is  that  there  was  still  a  third  reason. 
Tliat  is  the  thing  that  troubles  itie. 

The  Court:     Please  answer,  Mr.  Kimble. 

The  Witness:     I  don't  know. 
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Q.  You  don't  know  ( 

A.  No,  I  don't  know  what  tliey  were  for. 

Q.  You  said  you  knew  wliat  was  done  with  the  ore  ? 

A.  I  did. 

Q.   Yes.     It  was  loaded  on  a  canal  boat  ? 

A.  Yes,  sir. 

Q.  A  single   canal    boat,    and    taken    to  New  York  and 
carted  under  your  direction  to  the  corner  of  Elm  and  Reade  20 
streets,  and  there  it  was  crushed  and  worked   in   an  experi- 
mental furnace   for   the   manufacture — making  of  spelter. 
Is  not  that  what  yon  said  ? 

A.  Yes,  sir  ;  about  that. 

Q.  Now,  did  the  Sussex  Zinc  &  Copper  Mining  &  Man- 
ufacturing Company,  in  whose  employ  you  were  then,  liave 
any  works  for  the  manufacture  of  spelter,  or  zinc  product 
of  any  kind  ? 

A.  Not  to  my  knowledge. 

Q.  No.     Doti't  you  know,  then.  Mr.  Kimble,  that  these  30 
workings  were  experimental,  in  order  that  tliey  might    try 
to  see  what  they  could  do  with  the  ore  ? 

A.  It  certainly  was  that  in  one  sense,  and  in  the  otiier 
also,  as  I  suppose. 

Q.  Were  they  experimental  ? 

A.  It  was  all,  I  suppose,  experimental — 

Q.  Yes.  Now,  that  answers  the  question.  Just  wait  a 
uioment,  now. " 

Mr.  Collins:     I  submit    the  witness  should  ex-  ±(j 
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plain.     lie  desires  to  exjjlaiii  something. 

Mr.  McCarter  :  He  desires,  I  know.  We  are 
trying  the  case  according  to  law,  and  not  accord- 
ing to  the  witness'  desires. 

Tlie  Witness:     I  don't  take  that. 

The  Court :  The  witness  has  a  right  to  explain 
his  answers. 

Mr.  McCarter  :  I  hope  the  witness  will  explain. 
I  didn't  mean  to  impute  anything  improper  to  tiie 
witness. 

Tlie  Witness ;     1  think  it  is;  I  took  it  tliat  way. 

Mr.  Collins :  Is  there  something  you  desire  to 
explain  ? 

Mr.  McCarter :  One  moment.  Read  the  ques- 
tion, Mr.  Stenographer. 

(The  stenographer  then  read  the  previous  ques- 
tion and  answer,  as  above.) 

Mr.  McCarter  :     If  they  want  to  explain  that. 

Mr.  Collins:  He  was  broken  into;  I  judged 
there  was  something  he  wished  to  add. 

30  The  Court :     He  does  not  seem  to. 

Mr.  McCarter  :  You  may  call  on  him  on  the 
re-direct,  if  you  want  to. 

Q.  Now,  how  long  did  you  work  at  the  opening  near  the 
Hamburg  road  ? 

A.  I  can't  say  how  many  days  we  worked  there,  but  in 
the  three  workings — 

Q.  One  moment,  now  that  answers  the  question.  You 
Aa  cannot  say  how   many  days  you  worked   at  the   Hamburg 
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A.  

road. 

Q.  Now,  how  many  days  did  you  work  at  the  next  place, 
wliich  I  understand  was  below  the  Ding  Dong? 

A.  I  could  not  answer  the  question. 

Q.  Yes,  about — as  near  as  your  can  tell  ? 

A.  I  could  not  answer  it  at  all  in  that  shape  ;  we  put  the 
time  in  the  three  that  I  mentioned  in  the  first  place,  from 
April  6th  to  August  25th,  or — 


By  the  Court ; 

Q.  Where  did  you  begin  ? 
A.  At  the  Ding  Dong. 

The  Court :     You  began  the  other  way  ? 

Mr.  McCarter  :  Y^es,  sir;  I  did  ask  the  other 
way.  lint  I  was  in  error  ;  he  did  say  he  began  at 
tlie  Ding  Dong  shaft.  Now,  how  long  did  you 
work  there  ?  20 

A.  I  could  not  answer  how  many  days. 

Q.  How  many  tons  did  you  mine  out  there? 

A.  About  one  hundred. 

Q.  And  how  many  men  had  yon  ? 

A.  I  think  I  had  five. 

Q.  Five  men.  And  of  that  100  tons,  how  much  did 
you  send  away  ? 

A.  Out  of  that  we  selected — out  of  that  VO  tons — about 
forty.  30 

Q.  And  sent  it  away  ? 

A.  And  sent  it  away. 

Q.  Can  you  now  not  give  us  any  idea  how  long  it  took 
you  with  five  men  to  mine  out  100  tons  at  the  Ding  Dong 
opening  ? 

A.  I  cannot ;  the  driving  of  the  tunnel  and  altogether, 
I  cannot ;  at  any  one  of  them,  neither  one  of  the  places  ;  I 
will  say  that. 

Q.  When  you  first  went  there  in  1848,  what  openings 
were  there  on  the  vein  on  Mine  Hill  ?  .q 
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A.  What  were  the  openings?  There  was  one  iiortli  of 
the  Ding  Dong,  Wetherill  and  Ames — 

Q.  Just  one  momenta 

A.  I  can  give  you  them  all. 

Q.  I  want  to  take  one  at  a  time.  Will  you  he  good 
enough  to  show  with  you  pointer  on  tlie  map  where  the 
opening  was  made  by  Wetherill  and  Ames  north  of  the 
Ding  Ding  ? 

A.  (Indicating  on  the  map.)  It  was  somewhere  along 
IQ  there,  and  that  is  just  north  of  the  Ding  Dong. 

Q.  Tlie  Ding  Dong  was  not  there  then,  was  it  i 

A.  No,  sir;  it  was  not. 

Q.  But,  as  near  as  you  can  locate  it,  it  was  just  north  of 
where  the  Ding  Dong  shaft  is  now  ? 

A.  It  is  all  torn  away,  but  I  think  I  am  not  much  out  of 
the  way — just  north  of  it. 

Q.   IloW  much  did  they  mine  tiiere,  do  you  know  ? 

A.  Well,  he  tnight  have  taken  away — it  was  quite  an 
opening — might  have  taken  away  eight,  ten  or  fifteen  tons. 
20  Q-  Well,  now,  that  was  one  opening  that  you  found 
there  in  1848  ? 

A.  Yes,  sir. 

Q.   What  others? 

A.  (Indicating  on  the  nnip.)  Where  this  rock  starts 
there  is  a  small  opening  there — 

Mr.  Collins :     Pointing   to    the   south    end    of 
Double  Rock. 
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Q.  What  was  its  appearance  as  to  being  an  ancient 
opening  ? 

A.   Every  appearance  it  could  have. 

Q.  Well,  what  was  the  size  of  it  ? 

A.  Ten  l^y  fifteen  feet  in  length,  not  very  deep ;  not  over 
eight  or  ten  feet  deep. 

Q.  And  was  it  across  the  whole  vein  ? 

A.  It  ran  across  the  vein,  and  then  lengr.hwise  on  the 
vein. 

Q.  Well,  now,  what  other  opening  was  there  on  the 
40   vein  when  yon    first  went  there    in    1848,  besides  the   two 
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yon  have  enumerated  ? 

A.  The  Weights  and  Measures  was  the  uext  opening  ;  it 
was  previous  to  1848  ;  tlie  Cedar  Tree  opening,  just  soutli 
of  the  Brown  opening,  which  went  on  the  north  side  of 
the  opening,  quite  a  little  into  it,  was  the  next  opening; 
hut  tlie  cedar  tree  now  in  it,  measure  the  butt,  some  three 
or  four  feet  around  it.  The  next  opening,  which  is  not  on 
Mine  Hill,  was  Pike's  Peak,  it  was  called. 

Q.   Wliich  was  not  on  Mine  Hill  ? 

A.  No,  sir.  jQ 

Q.  I  am  not  asking  you  anything — 

A.  Yes,  it  does  come  in  the  line  of  Mine  Hill,  excuse  me. 

Q.  Excuse  me ;  1  am  asking  you  what  openings  there 
were  on  Mine  Hill  when  you  went  there  in  1848  ? 

A.  I  am  giving  you  ;  Pike's  Peak  was  on  Mine  Hill  ;  I 
think  this  part  here  is  very  near  Pike's  Peak,  right  over 
the  line  here;  tliere  is  the  corner  here  ;  somewheres  there. 

Q.  Was  that  opening  on  the  iron  vein,  the  magnetic 
vein  ? 

A.  It  was  on  the  iron  vein.     Excuse    me,  I  omitted  one  ;   20 
there  was  a  little   iron   ore  then   just  east,  a  little  south  of 
the  Weights  and  Measures. 

Q.  Now,  Mr.  Kimble,  you  and  I  do  not  exactly  under- 
stand each  other;  I  intended  to  ask  yon  what  openings  you 
found  in  1848,  on  the  vein  in  dispute;  I  did  not  mean  to 
inquire  about  the  magnetic  iron  vein,  which  is  not  in  dis- 
jmte  in  this  case. 

A.  You  might  ask  me  the  question  afterwards,  and  ask 
me  why  I  didn't  mention  it;  you  asked  me  what  openings 
thece  were.  gQ 

Q.  I  intendetl  to  limit  you  to  the  openings  nu  this  dis- 
puted vein  ? 

A.  If  yon  limit  me  that,  I  will  say  what  William  L. 
Ames  made  ;  I  will  I'epeat  it  if  necessary,  and  make  you 
understand  it,  if  I  can.  Just  north  of  tlie  Ding  Dong  he 
made  an  opening;  he  crossed  it,  and  then  he  mined,  I 
should  think,  ten  or  fifteen  tons  of  ore,  and  treated  it  in  a 
little  old  furnace,  the  Potts  furnace. 

Q.  Wiien  was  that  mining  done  ? 

A.  I  think  in  1848,  at  the  time  he  made  this  speigeleisen.   40 
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Q.   When  was  it? 

A.  No  ;  excuse  ine  ;  in  1840. 

Q.  Was  the  mining  done  then,  or  the  working  done;  I 
mean  tlie  working  of  the  ore? 

A.  The  mining  and  the  working  was  done  all  in  the 
same,  one  light  after  the  other. 

Q.  Well,  MOW— 

A.  Then  the  next  opening,  as  I  said,  the  east  and   west 

line,  just  soutli  of  it,  I  think  the  end   of  the   rod  indicates 

|()   it,   right  there;  and  then  next  is  the  Weights  and  Measures 

opening ;  then  the  Cedar  Tree,  which   comes  just  helow 

that  opening;  that  is  the  opening;  that  was  on  Mine  Hill. 

Q.  How  far  was  the  Cedar  Tree — do  you  mean  by  the 
Cedar  Tree  an  opening  eddied  the  Cedar  Tree  opening? 

A.  Yes. 

Q.  How  far  was  that  from  the  southerly  end  of  the 
Weights  and  Measures  opening  as  it  then  existed? 

A.  Well,  some  60  or  70  feet  ;  that  is,  guessing  at  it. 

Q.  And  what  was  the  appearance  of  the  opening  as  to 
2f)  its  iiaving  been  freshly  or  recently  made,  or  as  to  its  being 
an  old  opening  ? 

A.  Longer  than  I  can  remember. 

Q.   How  far  back  can  you  remember  that  opening  ? 

A.  1  say  it  is  further  tiian  1  can. 

Q.  Yes.  but  how  long  back  can  yon  remember? 

A.  Well,  from  the  earliest  period  that  I  have — previons 
to — the  same  time  that  I  would  the  Weights  and  Measures 
opening. 

Q.  Well,  do  you  remember  when  the  AVeights  and 
.30   Measures  opening  was  made ;  the  making  of  it  ? 

A.  I  do. 

Q.  And  was  tlie  Cedar  Tree  opening  made  at  the  same 
time? 

A.  No,  sir ;  previous,  as  we  undei-stood  in  Potts'  time, 
1770. 

Q.   Potts'  was  an  old  owner  of  the  property,  wasn't  he  ? 

A.  Yes,  sir. 

Q.  In  the  previous  century  ? 

A.  Y"es,  sir;  1770.  I  think  that  date  was  found  on  the 
40   furnace  when  it  was  repaired  iu  185-1. 
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Q.  You  have  spoken  in  your  testimony  several  times  of 
the  occurrence  of  troostite  in  the  vein  with  the  frankiinite 
and  the  red  oxide  of  zinc  ? 

A.   Yes,  sir. 

Q.   Was  that  mineral  apparent? 

A.  Certainly. 

Q.  At  the  time  yon  went  there  in  1848  ? 

A.  It  was. 

(.}.  In  large  or  small  qnantities  ? 

A.   Well,  it  was  mi.\ed  in  through  ;  I  iiave  no    specimen    -[q 
of  that  here. 

Q.  I  didn't  ask  for  any  specimen  ;  1  asked  whether  it 
was  in  considerable  quantity  or  whether  it  was  very  rare  ? 

A.  It  was  in  quite — quantities  into  it,  and  that  we  rejected. 

Q.  Y'^es.  Y^ou  said  that  the  ore  at  the  Ding  Dong  did 
not  answer,  or  you  gave  some  reason  about  it,  because  it 
had  so  much  troostite  with  it? 

A.  Ding  Dong?  No;  it  is  on  the  Hamburg.  In  rela- 
tion to  having  too  much  troostite  was  in  tlie  Hamburg 
ro:id.  20 

Q.  In  tiie  Hamburg  road? 

A.  Y^es  ;  that  seemed  to  have  the  most  in ;  and  what 
seemed  the  i)est,  had  the  least  that  was  in,  was  where  the 
little  Tunnel  opening  was,  near,  or  south  of  the  Ding  Dong. 

Q.  Y^ou  were  e.xamined  here  on  the  former  trial  of  tin's 
case  about  a  year  ago,  were  you  not  ? 

A.  I  was. 

Q.  Did  you  not  say   on   your   examination    at   the   last 
trial,  page  712,  tiiat  the  ore  yon    sent    down    to    Woodport 
consisted  of  frankiinite,  willemite,  and  occasionally  a  little  30 
red  oxide  of  zinc  ? 

A.  No  doubt,  I  said  it. 

Q.  Why  did  you  call  it  willemite  in  1894,  and  call  it 
troostite  now  ? 

A.  The  word  troostite  had  been  dropped  lately,  and  I 
am  saying  what  it  was  known  by,  and  sometimes  in  my 
writings  I  will  use  it  that  way,  now  known  as  willemite. 

Q.  Well,  you  speak  of  troostite  as  the  ancient  original 
name  of  the  ore? 

A.   Yes.  sir.  ^ 
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Q.  But  it  means  the  saiiiu  thing  as  tlie  willemite,  don't 
it? 

A.  I  believe  that  is  the  way  tliey  understand,  but  still 
at  the  sauje  time  there  is  troostite ;  that  is,  troostite  still 
exists,  or  silicate  of  manganese,  and  is  tliere  in  the  ore. 
There  is  a  little  in  that  specimen — (indicating). 

Q.  What  kind  of  ore  did  3'ou  tind  in  _your  working  at 
the  Weights  and  Measures  opening  ;  what  kind  of  ore  did 
you  find  in  the  Weights  and  Measures  opening? 

A.  We  found  fraukliuite,  red  oxide  of  zinc,  and  of  but 
very  little  of  the  lime. 

Q.  Were  you  examined  as  a  witness  in  the  accounting 
suit  between  Moses  Taylor  and  the  New  Jersey  Zinc  Com. 
pany  ? 

A.  Yes,  sir ;  I  was  two  successive  weeks  on  the  stand 
then. 

Q.  Did  you  not  say — 

Mr.  Collins  :     What  page  ? 

Mr.  MeCarter  :     Page  160  ;  first  book. 


Q.  Did  you  not  say  in  reply  to  the  question  as  to  what 
was  the  composition  of  the  mass,  referring  to  the  Weights 
and  Measures  opening,  "  franklinite  and  limestone  and  sili- 
cate of  zinc? " 

A.  If  they  have  got  limestone  in  they  were  mistaken  ;  I 
didn't  say  that. 

Q.  You  did  not  say  it,  eh  ? 
30        A.  No,  sir ;  l)ecanse  I  knew  better  than  that. 

Mr.  Collins  :  I  object  to  it,  because  the  ques- 
tion is  not  properly  put;  it  is  limited  to  a  partic- 
ular part  of  the  Weights  and  Measures  opening 

The  Court:  The  question  is  proper;  if  it  is 
not  correctly  asked  you  can  cross-examine  t>n  it. 

Mr.  T.  N.  MeCarter :     Mr.  Collins,  I   am    now 
going  to  ask  him  about  his   testimony    on    his  re- 
^Q  direct  examination,  page  165. 
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Q.  Were  you  asked  tlie  question,  '•  How  extensive  was 
the  mixture  of  red  oxide  in  tlie  ore  at  the  Weights  and 
Measures  opening,  as  you  have  described  it  this  morning  "  ? 

A.  I  don't  remember;  I  miglit  have  been  asked  tlie 
question  ;  I  can't  remember  that  part  of  it. 

Q.  Were  you  asked,  "  Do  you  mean  that  the  part  of  the 
ore  whicli  had  red  oxide  mixed  witli  it  was  three  feet 
wide,"  and  did  you  say  "  1  mean  that"  ? 

A.  1  mean  the  part  was  three  feet  wide,  and  that  is 
about  tlie  width  of  it.  IQ 

Q.  "  Q.  Was  tlie  red  oxide  mixed  in  that  part  of  the 
vein,  sparingly  or  extensively  mixed  with  the  ore,"  and  did 
you  answer  to  that  "  Sparingly  mixed  "  ? 

A.  Yes,  sir  ;  that  is  correct. 

Q.  That  is  correct,  is  it  ? 

A.  Yes,  sii'.  About  the  lime,  they  may  have  referred  to 
the  footwall  of  the  Weights  and  Measures  opening,  which 
was  not  mined  in  IS-tS  ;  the  hanging  was  mixed  with  troos- 
tite  and  lime  and  franklinite,  and  they  might  have  got 
the  question  in  that  way.  20 

Q.  You  say  that  William  L.  Ames'  operations  in  1848 
in  attempting  to  make  iron  in  the  old  furnace,  they  got  a 
salamander,  or  a  chill,  in  the  furnace;  won't  you  describe 
what  a  salamander  is;  1  mean  in  a  mining  or  ore  working 
sense  ? 

A.  A  salamander  is  when  the  iron  in  the  furnace  chills 
and  becomes  hard,  and  the  furnace  will  not  work. 

Q.  Now,  did  you  observe  those  operations  then? 

A.  I  did,  for  I  wasn't  very  far  awav,  not  over  300  yards 
from  the  furnace,  and  was  there  to  and  from.  30 

Q.  Did  you  observe  enough  to  be  alile  to  give  your  opin- 
ion as  to  what  was  the  cause  of  that  salamander? 

A.  That,  I  don't  think  I  can  answer. 

Q.   Was  it  not  the  cause  of  the  excess  of  zinc  in  the  ore? 

Mr.  Collins  :  One  moment.  You  would  not 
allow  him  to  testify  to  anything  which  you 
thought  was  at  all  expert  this  morning.  Is  he 
going  to  be  an  expert  for  you  and  not  for  us? 

The  Court ;     Is    not   this    question  as  to  obser-   49 
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vatioii ;  lie  said  lie  was  within  300  feet. 

Mr.  Collins:  He  asks  him  whether  the  sala- 
mander was  not  the  cause  of  excess  of  zinc  ? 

The  Court ;  Perhaps  that  is  one  that  would  be 
directed  better  to  an  expert. 

The  Witness  :  If  I  said  300  feet,  I  meant  300 
yards. 

The  Court :  Well,  that  is  not  material,  periiaps 
I  was  mistaken.  I  supposed  it  was  directed  to  his 
observation. 

Mr.  McCarter:  I  did  not  intend  to  direct  it  to 
his  observation.  I  supposed  he  could  see  the 
fumes  of  zinc  go  off.  If  he  didn't  see  it,  then  he 
don't  know.  Of  course,  I  didn't  mean  to  ask  his 
opinion  as  an  expert. 

The  Witness  :  Of  course,  I  could  see  the  zinc 
go  off. 

Q.  How  large  a  pile  of  the  ore  was  there  at  the  Passaic 
mine  from  which  you  picked  these  two  specimens  you  have 
produced  here  ? 

A.  I  should  think  not  less  than  100  tons  lay  in  the  pile. 

Q.  And  you  picked  up  two  ;  these  two? 

A.  I  picked  up  those  two;  one  has  not  some  lime  in,  and 
the  other  you  will  see  hasn't  but  a  very  little. 

Redirect  : 

Q.  You  were  testifying  in  the  Moses- 
Mr.  Collins:     I   have  no  right,  I  forgot. 
Mr.  R.  II.  McCarter :     We  don't  object. 
.  The  Court:     After    this  the  Court   will  object. 
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Q.  You  wore  testifyinj^  in  the  Moses  Taylor  cnso  July 
21,1877? 

A.  Yes,  sir. 

Q.  (Showing  witness  book.)  Now,  I  just  want  to  call 
your  attention    to  that  testimony.     Mr.  McCarter  called — 

Mr.  E.  H.  McCarter :     Is  this  proper? 

The  Court  :     I  ilon't  know  what  it  is  yet. 

Mr.  Collins  :  They  had  him  testify,  by  the  way 
they  put  it,  as  if  he  had  said  that  the  ore 
in  the  Weights  and  Measures  was  a  certain 
composition  ;  the  context  shows  very  plainly  what 
he  did  say,  and  I  want  to  bring  that  out. 

Mr.  Griggs  :  I  don't  think  counsel  ougiit  to 
open  what  it  is. 

Mr.  Collins :     I  have  not  opened  what  it  was,  20 
but   it   does  show  what  he  did  say,  and  that  was 
not  correct. 

The  Court :  I  confess  I  do  not  know  how  to 
try  cases  since  the  introduction  of  these  printed 
stenographic  notes ;  the  trial  is  certainly  different 
from  what  it  used  to  be  when  a  witness  was  asked 
if  he  had  made  a  certain  affidavit  which  he  had 
signed.  Now,  he  is  asked,  did  you  say  so-and  so 
at  such  a  time,  and  he  looks  at  the  printed  book  39 
and  says  yes. 

Mr.  T.  N.  McCarter  :  In  our  case  we  did  not 
show  the  printed  book. 

The  Court :     He  said  he  remembered. 

Mr.  T.  N.  McCarter:  He  said  also  he  did  not 
say  what  was  tliere  so  far  as  the  lime  was  con- 
cerned. , 
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Mr.  Collins  :  I  want  to  show  what  it  was  lie 
was  being  questioned  about. 

The  Court:     Ask  him  that,  if  he  knows. 

Mr.  Collins  :     May  I  not  show  him  the  book  ? 

The  Court ;  I  don't  see  how  you  can  show  him 
the  book  ;  they  didn't  show  liim  the  book. 

Q.  I  will  ask  you  this,  did  the  question  which  they  put 
to  you  to-day  as  from  your  old  testimony,  ''What  would 
you  say  was  the  compositiou  of  the  mass"?  Refer  to  a 
piece  of  ore  that  they  exhibited  to  you. 

Mr.  Griggs  ;  One  moment,  that  is  a  leading 
question. 

Tlie  Court:     Yes. 

Mr.  Collins  :  It  is  so  much  simpler  and  easier 
to  just  read  ;  why  do  they  object  to  its  being  read  ? 

The  Court :     I  don't  know  why. 

Mr.  Collins  :  Why  do  you  object  to  our  read- 
ing it? 

Mr.  Griggs :  Because  we  do  not  think  it  is 
legal. 

Mr.  Collins  :  When  I  objected  to  the  fact  that 
they  were  not  stating  it  fairly,  your  Honor  said 
we  could  bring  it  on  re-direct;  that  is  what  I  de- 
sire to  do  now. 

The  Court:  To  what  did  the  question  i-efer  ? 
That  you  may  ask  ? 

Q.   Did  your  statement  as  to  the  composition   refer    to    a 
^Q   piece  of  ore  they  showed  you  ? 
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Mr.  Griggs  :     We  just  objected  to  tliat  as    lead- 
ing, and  we  object  again. 

The  Court ;     It  is  leading. 

Mr.  T.   N.    McOarter :     Besides,    he    expressly 
said  ills  answer  related  to  the  mass. 

Q.  Were  you  asked  this  question,  "  Did  yoia  ever  see  any 
ore  in  tlie  Weights  and  Measures  opening  prior  to  1848  like   jq 
Exhibit  iNT.  J.  B.  7  "  ? 

Mr.  McCarter  :     I  object. 

The  Court :     I  will  admit  the  question. 

(.i.  Were  you  asked  that  as  I  read  it  to  you  ? 

A.  I  think  1  was  asked  some  such  question  as  that. 

Q.  Did  you  then  answer,  "  There  was  ore  similar  to  it 
there,  quite  like  it — just  a  little  north  of  the  Weights  and 
Measures,  and  I  think  there  was  some  very  much  like  it 
just  south  of  it.  I  am  not  certain  but  that  the  Weights  and 
Measures  on  the  hanging  side  is  peculiarly  similar  to  it." 
Did  you  so  testify  ? 

Mr.  Griggs  :     One  moment.     I  object. 

The  Court :     I  exclude  it. 

Mr.  Collins :     Exception. 

Q.  Now,  to  what  did  you  refer  in  your  testimony  in  the 
Taylor  case  as  containing  franklinite  and  silicate  of  zinc. 
You  say  you  did  not  think  you  said  limestone  ? 

A.  If  they  would  show  me  an  exhibit  I  can  answer  prop- 
erly, but  when  they  ask  me  a  question  on  an  exhibit  and 
don't  show  it  to  me,  I  can't  answer  the  thing  properly. 

Q.  Well,  what  were  you  referring  to? 

A.  When  I  refer  to  the  limestone — 

Q.  Never  mind  tlie  limestone  ? 

A.  No  ;  when  I  refer  to  anything  of  that  kind,  I  limited   40 
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myself  to  the  narrow  vein  of  three  feet;  that  is  my  answer 
when  1  say  containing  limestone;  and  when  they  asked  me 
the  width  of  the  vein,  and  what  it  is,  then  it  contains  lime- 
stone and  troostite  in  the  hanging  part. 

Q.  In  the  hanging  part  ? 

A.   Yes,  sir;  no  oxide  of  zinc  in  tiie  hanging  part. 

Q.  That  is  it,  that  is  what  I  wanted  to  bring  out?  Now, 
how  nearly  out  had  the  foliated  red  oxide  been  mined  be- 
fore 18iS  at  the  Weights  and  Measures? 

Mr.  McCarter :     I  object  to  that. 

Q.  How  nearly  liad  it  been  mined  out,  the  foliated  red 
oxide  ? 

The  Court :     How  can  that  be  seen  by  observa- 
tion ? 

Mr.  Collins  ;     By  what  was  left. 

20        Q-   How  much  was  left? 

A.  The  ore  on  the  bank — 

Mr.  Griggs :     No. 

Q.  Ilow  much  foliated  red  oxide  was  left  in  the  bed 
that  had  not  been  taken  out  ? 

The  Court :     If  he  can  tell. 

A.  That  I  could  not  say  in  that  way,  how  much  we  left 
in  the  Weights  and  Measures,  we  did  not  clean  it  out,  but 
we  dug  on  the  north  end  of  it  and  extended  it  on  the  level 
and  followed  the  three  feet  tliat  I  spoke  of  which  has 
franklinite  and  red  oxide  mixed  with  it  and  some  magentic — 

Q.  That  there  may  be  no  misunderstanding,  probably 
there  is  not,  you  have  spoken  of  mining  a  little  north  of 
the  Ding  Dong  shaft  and  a  little  south  of  the  Ding  Dong 
shaft.  1  understand  you  to  say  there  was  no  such  shaft 
there  ? 
.Q        A.  Certainly  not. 
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Q.  That  was  made  long  aftorwards,  yes;  simply  tlie  loca- 
tion ? 

By  the  Court  : 

Q.  Did  you  say  a  little  south  of   the    Ding  Dong  shaft  ? 
A.   Yea,  sir ;  a  little  south  of  the  Ding  Dong  shaft,  where 
it  is  now ;  but  there  was  no  opening  there  then. 

Further  re-direct :  10 

Q.  Wiiat  is  that — (showing  witness  a  new  sample). 

Mr.  McCarter:     Well' 

The  Court :     Re-examination  ? 

Mr.  Collins ;  Yes,  sir;  because  tiiey  opened 
into  the  question  of  what  the  Weights  and  Meas- 
ures was,  and  I  have  had  my   attention    drawn  to 

20 
the  fact  that  we  had  a  specimen  of  it  here. 

Mr.  McCarter  :  Are  you  giving  testimony,  or 
he? 

The  Court :     Proceed. 

Q.  What  is  that  ? 

A.  That  is  foliated,  from  the  Weights  and  Measures. 

Q.  Gathered  by  whom  ? 

A.  It  was  got  by  me. 

Q.  When? 

A.  Well,  now,  the  date  of  it  I  can't  really  say  ;  it  was  in 
early  times,  possibly  when  Nuttall  was  with  me;  we  were 
liunting  for  some — 

The    Court :     No  matter. 


Q.  What  is  the  white  on  that  ? 
A.  The  wiiite  oxide  of  zinc. 
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Mr.   Collins-.     I  will  have  tluit  marked  Kimble 
No.  6. 

Q.  Foliated  what  ? 
A.  Foliated  zinc. 
Q.  Foliated  red  zinc  ? 
A.   Yes,  sir. 

Q.  Foliated  red  zinc,  from  the  Weights  and  Measures. 
Tliat  is  all. 

Re-crossexamination : 

Q.  Where  did  you  get  this  ? 

A.  From  the  Weights  and  Measures. 

Q.  When  Nuttall  was  there  ? 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  1837 ;  it  was  what  was  left  on  the  bank  in  1836. 

Q.  You  found  this  on  the  bank  ? 

A.  Yes,  sir. 

Q.  And  how  much  of  it  was  there  ? 

A.  Tiiere  may  have  been  two  or  three  tons  of  it  left  on 
the  bank. 

Q.  Of  the  ore  rained  previously  ? 

A.   In  1836. 

Q.  How  much  was  there  of  which  this  is  a  sample  ? 

A.  There  was  not  so  very  much  of  that  ore,  what  pre- 
dominated in  the  mine  ;  this  lay  on  the  bank  there,  was 
franklinite. 

Q.  Didn't  you  select  this  as  a  rare  and  rather  curious 
specimen  ? 

A.  Certainly. 

Q.  Yes? 

A.  That  is,  yes. 

Q.  That  is  all. 
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Mr.  Collins  then  read  the  deposition  of 

JAMES  L.  CURTIS,  as  follows  : 

Q.  Are  you  the  James  L.  Curtis  who  has  been  referred 
to  in  this  case  by  witnesses,  and  called  Col.  Curtis  ? 

/v.  Yes,  sir. 

Q.  Prior  to  the  year  1848,  where  did  you  live  and  what 
was  your  business? 

A.  I  resided  in  the  city  of  New  York,  and  I  was  engaged   ..„ 
in  real  estate  a!id  mining  operations. 

Q.  In  the  city  of  New  York,  and  lived  there  ? 

A.  Yes,  sir. 

Q.  Was  your  attention  directed  to  the  ores  on  Mine  and 
Sterling  Hills,  Sussex  County,  New  Jersey,  prior  to  1848, 
and,  if  so,  how  did  it  come  about  that  your  attention  was 
directed  to  those  ores  ? 

A.  I  do  not  think  I  knew  anything  about  it  until  1848  ; 
did  you  say  1847  or  1848  ? 

Q.  I  said  prior  to  1848? 

A.  No,  I  don't  think  I  knew  anything  about  it  until 
1848. 

Q.  About  what  time  in  1848  ? 

A.  Well,  in  the  summer  season  ;  I  was  induced  to  come 
out  by  a  man  showing  me  a  piece  of  foliated  zinc,  very  rich 
red  oxide. 

Q.  Who  was  tlie  gentleman  ? 

A.  His  name  was  Cleveland. 

Q.   Had  he  some  interest,  or  alleged  interest  ? 

A.  He  said  he  had  an  interest,  a  lease  from  the  Fowlers 
on  Sterling  Hill. 

Q.  You  lent  him  a  little  money,  I  think  ? 

A.  Yes,  sir. 

Q.  So  you  were  interested  to  come  out  here  ? 

A.   Yes,  sir. 

Q.   And  did  you  come  out  ? 

A.  Yes,  sir. 

Q.  Now,  about  the  dates,  was  it  before  the  incorporation 
of  the  Sussex  Zinc  t%  Copper  Manufacturing  Company  ? 

A.  Yes,  sir. 


20 


30 


40 


898 

Q.  That  company  was  incorporated  in  February,  1848"? 
Mr.  McCarter  :     I  do  not  think  that  is  fair. 

Mr.  Collins:     Why  not?     It  is  a    mere    matter 
of  date. 

Mr.     McCarter :       A    mere    matter    of     date, 
maybe  very  important. 

Q.  If  the  Sussex  Zinc  &  Copper  Mannfactnrinjj;  Com- 
pany was  incorporated  in  Febrnary,  1848,  when  was  it 
that  you  had  your  attention  directed  to  these  mineral  de- 
posits by  Cleveland  1 

A.  It  may  have  been  the  latter  part  of  1847;  I  do  not 
remember  about  tliat. 

Q.  But  you  do  remember,  I  understand  you,  that  it  was 
before  that  incorporation  ? 

A.   Yes,  sir. 

Q.   Did  you  come  out  here  ? 

A.  I  did. 

Q.  Who  did  you  see  out  here  ? 
^  A.   I  saw  Samuel    Fowler,  and  I   brought   over  with  me 

my  engineer,  mining  engineer  and  geologist,  Alexander  C. 
Farrington. 

Q.  Did  you  see  Mr.  Kimble,  William  J.  I.  Kimble? 

A.  I  saw  him  here. 

Q.  You  said  Samuel  Fowler,  whicii  one,  the  doctor  or 
the  colonel  1 

A.  The  Colonel. 

Q.  Where  was  lie  living  at  that  time  ? 

A.   He  was  living  at  Port  Jervis,  in  New  York  State. 

Q.  But  came  down  here  ? 

A.  He  came  down  here  ;  he  was  staying  here  at  the  time 
at  his  mother's  house,  and  I  met  him  there. 

Q.  Did  you  examine  the  vein  of  minerals  on  Mine  Hill  ? 

A.  We  walked  over  Mine  Hill,  and  did  not  make  a  very 
thorough  examination  at  that  time. 

Q.   How  did  the  vein  show  up  ? 

A.  Well,  it  was  understood  by  Farrington  and — 

(That  was  interrupted  by  an  objection,  and  the 
^U  question  is  changed.) 
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Q.   IL)\v  dill  it  show  up  to  your    vision    on   the  surface  ? 

A.  It  showed  up  to  my  vision  that  it  was  black  vein. 

Q.  What  was  it  called  ? 

A.  It  was  called  franklinite. 

Q.  Did  you  observe  any  out-crop  or  evidence,  where  it 
had  been  uncovered,  of  red  zinc  ? 

A.  At  what  was  called  the  Weights  and  Measures  open- 
ing, there  was  a  cavity  there  1  should  think  five  or  six  feet 
wide  and  seven  or  eight  feet  deep,  and  there  was  an  evi- 
dence there  of  red  oxide  of  zinc.  10 

Q.  Of  what  character  of  ore  ? 

A.  Well,  it  was  red  oxide  of  zinc,  mixed  with  frank- 
linite. 

Q.  I  mean  as  to  its  construction  ? 

A.  Well,  we  should  call  it  a  red  oxide  of  zinc. 

Q.  I  mean  as  to  the  way  in  which  it  was  built  up. 
What  do  3'ou  call,  what  kind  of  ore,  granulated  or  foliated, 
or  what? 

A.   No;  it  was  granulated. 

Q.   Where  else  was  there  anj'  red  zinc  shown  ?  20 

A.  On  Sterling  Hill  there  was  supposed — I  don't  tliink 
that  the  Sterling  Hill  vein  was  opened  at  that  time;  Mr. 
Alger  and  some  others — Mr.  Ames  and  some  of  those  par- 
ties in  Massachusetts  had  attempted  to  run  a  tunnel  in 
through  the  limestone  to  reach  the  vein. 

Q.  I  am  referring  to  Mine  Ilill  ;  where  else  on  Mine 
Hill  was  there  red  zinc  shown  ? 

A.  Well,  I  don't  recollect  seeing  any  except  at  the 
Weights  and  Measures  opening  at  that  time. 

Q.  Afterwards,  was  there  some  ?  30 

A.  On  the  north  part  of  Mine  Hill  at  the  Hamburg 
load. 

Then  there  is  a  colloquy  between  Mr.  McCarter 
and  the  witness. 

Mr.  McOarter ;     You    say,   •'  afterwards  "  ;  do 
you  mean  a  subsequent  visit? 

The  Witness  :     Yes.  ^^^ 
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Q.  Well,  of  course  yon  continued  familiar. 

Mr.  McCarter  :  I  thought  that  you  were  ex- 
aniiiiing  him  about  what  he  saw  on  that  first  visit. 

Mr.  Culiins:  He  says  that  he  cannot  remem- 
ber any  other,  but  afterwards  there  was  shown 
red  zinc  at  Hamburg  road. 

The  Witness ;  You  understand,  we  had  no 
interest  in  it  at  the  time,  and  were  merely  looking 
at  it. 


Q.  Did  you  afterwards  become  directly  interested  in  the 
ores  of  Mine  Hill  ? 

A.  Yes,  sir. 

Q.  In  what  way  ? 

A.  Having  made  the  acquaintance  of  Samuel  Fowler, 
and  he  lived  at  Port  Jervis,  I  made  an  arrangement  to  meet 
him  at  his  own  house  there  in  Port  Jervis,  and  went  there, 
and  that  is  where  I  made  an  arrangement  with  him. 

Q.  Of  what  character? 

A  To  develop  these  mines.  Mr.  Fowler  supposed  that 
he  owned  Mine  Hill,  and  that  the  ores  there  had  been 
reserved  to  him,  but  upon  the  examinations  which  wei'e 
made,  I  think,  by  Mr.  McCarter — b}'  Ryerson  and  McCar- 
tor,  who  were  our  lawyers  at  the  time,  tiiey  discovered 
that  Ur.  Fowler,  his  father,  iiad  passed  by  a  deed  all  the 
mineral  right  to  Mr.  Oakes  Ames,  and  Mr.  Oakes  Ames 
sold  a  portion  of  those  mineral  rights  to  Alger,  of  Boston. 

Q.  At  the  time  you  began  3'our  investigations,  the 
Colonel  thought  he  owned  them  on  Mine  Hill  ? 

A.  He  thought  he  owned  them,  yes. 

Q.  Wliat  was  the  character  of  the  arrangement  that  you 
projected  in  regard  to  the  incorporation  ? 

A.  Our  object  at  the  time  was  to  get  a  charter  from 
the  Legislature  of  New  Jersey,  and  to  organize  a  company. 

Q.  Did  you  take  the  lead  in  accomplishing  that? 

A.  I  think  I  drew  the  charter  myself. 
4Q        Q.  The  charter  of  what  company  ? 
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A.  The  Sussex  Zinc  &  Copper  Mining  &  Mnunfactnrir.g 
Company. 

Q.  And  tlien  the  deed  which  is  now  in  controversy  was 
given  ? 

A.  The  deed  was  given  at  that  time. 

Q.  Now— 

A.  Pardon  me.  The  deed  that  we  took  from  Fowler  at 
that  time,  upon  examination,  proved  that  he  did  not  own 
what  he  was  conveying. 

Q.  I  will  come  to  that  hiter.  Colonel,  if  you  please  ;  later  lo 
you  found  that  out,  and  if  you  will  pardon  me,  we  will  come 
to  that  a  little  later.     Who  represented  the  corporation    in 
the  transactions  with  Colonel  Fowler  that  resulted    in    the 
deed,  what  committee,  if  any  ? 

A.  I  don't  rememijer  the  committee  at  the  moment.  I 
was  the  principal  party  to  meet  and  arrange  with  Fowler 
and  report  to  the  board. 

Q.  Do  you  remember  an  executive  committee? 

A.  There  was  an  executive  committee. 

Q.  Who  composed  it?  20 

A.  I  think  Samuel  T.  Jones,  and  J.  Elnatlian  Smith  and 
myself. 

Q.  It  appears  there  were  two  deeds  given,  one  for  zinc, 
o-old,  copper  and  other  ores  with  the  exception,  and  one 
for  fraidvliiiite,  on  a  certain  portion  of  the  vein.  Wliy  was 
the  second  deed  given  ? 

Mr.  Collins  :  Then  there  was  an  objection.  I 
suppose  where  your  Honor  sustains  the  objection 
need  not  read  the  argument.  30 

Now,  at  the  top  of  page  9. 

Q.  Now,  Colonel,  do  you  think  that  Major  Farrington 
was  along  with  you  at  the  first  visit  ? 

A.  Yes. 

Q.  And  you  said  that  he  became  the  mining  engineer  of 
the  company  ? 

A.  Yes,  sir. 

Q.  Did  he  continue  in  that  service?  ^.q 
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Q.  Yes  ;  for  many  j'ears. 

Q.  Did  lie  bacoine  faiuiliar  with  tlie  cliuracter  of  the  ores 
on  Mine  Hill  ? 

A.  Yes,  sir. 

A.  Did  you  become  familiar  with  them  ? 

A.  1  did. 

Q.  How  often  did  you  visit  the  hill  ? 

A.  I  cant  remember  exactly  about  that,  hut  I  probably 
was  there  about  once  a  month. 

Q.  Now,  at  the  time  of  the  negotiation  for  the  deed  from 
Colonel  Fowler  of  1818,  was  tbe  question  of  the  existence 
of  a  vein  of  red  zinc  ore  underneath  the  franklinite  ore 
discussed  1 

Mr.  Collins:     That  was  objected  to,  and    ruled 
out,  so  that  we  need  not  read  it. 

Now,  page   12. 

Q.  Were   you  and   your  colleagues   familiar   generally 
20    with  the  situation  of  affairs  at  Sterling  Hill,  as  to    the    two 
veins  there  existing,  one  the  red    zinc  and  one    the    frank- 
linite; I  speak  generally. 

Mr.    Emery ;      I    object   to   any   evidence   of 
this  witness  as  to  his  colleagues. 

The  Court :     I  rale  that  he  caimot  state    what 
he  knew  about  what  his  colleagues  knew. 

30  I  then  asked  : 

Q.  Had  your  colleagues  been  np  there  ? 

A.  I  don't  know  that  they  had,  except  the  engineer. 

Q.  Did  you  know,  generally  speaking,  the  situation  of 
things  at  Sterling  Hill,  as  it  has  been  detailed  here. 

A.  I  don't  know  what  the  witness  detailed  here. 

Q.  How  did  the  vein  exist  on  Sterling  Hill,  generally 
speaking  ? 


40 


Mr.  McOarter  :     1  object. 
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Tlie  ('om-t  :     Wliat  lie  observed  ? 

Mr.  McCurter :     Yes,  sir. 

The  Court:     I  think   tliat   is   one   of   the    cir- 
cumstances that  can  be  proved. 

(Then  Mr.  Emerj  objected,  and  the  Court  per- 
mitted it.) 

Q.  "  I  simply  ask  you,  generally,  for  I  don't  want  to  take  10 
time,  what  was  the  condition  of  affairs  as    manifested,  gen- 
erally speaking,  at  Sterling  Hill,  as  to  this  double  vein  I 

Mr.  McCarter  :     What  time. 

Mr.  Collins:     In  184S. 

A.  Well,  on  Sterling  Hill  I  think   he    found — tlie   com- 
pany lias  sixty  acres  there  which  they  purcliased,  and  there 
was  a  bed,  of  limestone,  and  it  strikes  me  it  was  about  three  an 
hundred  feet  thick — 

Mr.  McCarter:     He  says  in   1848  the  company 
iiad  sixty  acres. 

Mr.  Collincs:     That  must  iiave  been  after. 

Q.  What  company  do  you  mean  ? 
A.  The  Exploring  Company. 

Q.  They  were  not  organized  until  1849.  I  just  want  to 
know  the  condition  of  these  two  veins?  nr. 

A.  On  Sterling  Hill  ? 
Q.  Yes,  generally  speaking. 

Mr.  McCarter:     In  1848. 

A.  Well,  the  wall  rock  on  one  side  was  limestone,  and 
on  the  otlier  side  the  franklinite.  This  vein  of  red  zinc 
was  a  very  rich  vein,  and  when  we  came  to  sink  down  a 
few  feet — 

Mr.  McCarter:     I  object  to  this.  .^ 
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Q.  YoH  need  not  descril>e  the  fiUnre  explorations.  Yon 
sav  between  the  frankliiiite  vein  and  the  limestone  rock 
there  was  a  vein  of  rock  ? 

A.  Red  zinc,  mixed  with  franklinite  ;  there  are  n»  zinc 
ores ;  let  me  say  there  are  no  zinc  ores  that  ever  I  have 
seen,  especially  the  red  zinc  ore — you  will  iind  once  in  a 
while  a  foliated  piece,  perhaps,  that  will  be  very  pure  zinc; 
I  know  it  by  analysis  to  go  over  eighty  per  cent.,  but  you 
won't  find  any  quantity  of  that ;  all  the  red  zinc  ore  as 
worked  on  Mine  Eill  was  mixed  with  franklinite. 

Q.  At  the  time  the  negotiations  for  the  deed  with  'Col- 
onel Fowler — 

A.  Tell  me  what  deed. 

Q.  The  two  deeds  of  1848 — 

Mr.  Collins  :  Now,  I  am  not  going  to  read  tliat, 
because  your  Honor  overruled  it. 

Q.  The  consideration  of  the  deed  for  zinc  and  other  ores 
referred  to  was  twenty  thousand  shares  of  stock.  How 
many  shares  altogether  were  there  provided  for  ? 

A.  Well,  the  charter  would  show  that ;  I  don't  remember. 

Mr.  McCarter  ;  I  think  you  said  twenty-eight 
thousand. 

Mr.  Collins  ;     Twenty  thousand. 

Mr.  McCarter  :     I  misunderstood  you. 

or.  Q."  How  many  were  there  altogether? 
A.  I  say  the  charter  will  refer  to  that. 
Q.  Possibly,  1  have  it  here. 

The  Court :  The  charter  is  in  evidence  now,  is 
it  not? 

Mr.  Collins  ;  Yes,  sir ;  but  I  want  to  see,  to 
ask.  Three  hundred  and  seventy-five  thousand  at 
$12.50  each ;  have  to  divide  to  find  out. 
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Mr.  Griggs :      That   is   counsel's   statement ;  I 
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don't  think  tliat  onglit  to  be  read. 

Mr.  Collins:  It  is  difBcnlt  to  pick  it  out.  Any 
objections,  as  I  read  it?  I  have  omitted  them, 
generally. 

Q.  Now,  how  many  shares  were  there  issued  besides  the 
twenty  thousand  to  Colonel  Fowler  ? 

A.  Tliat  was  all  that  was  issued    to   him,  tliat  I  recollect 

"^-  10 

Q.  No,  but  altogether  ;  how  many  shares  were  issued  for 

tlie  purchase,  and  how  much  retained  in  the  treasury  ? 

"  Mr.  McCarter :  Is  that  relevant  or  compe 
tent?  Then  we  argued  it,  and  I  think  your 
Honor  ruled  that  out. 

Mr.  Griggs  :  We  don't  object  to  the  question 
and  answer  now  ;  you  can  read  it. 

Mr.  Collins  ;     Oh,  well,  it  is  stricken  out.    You   20 
objected. 

Mr.  Griggs :  We  will  admit  that  we  did  at  the 
last  trial. 

Mr.  Collins:  You  have  got  to  stand  by  it  on 
this  trial,  for.  as  I  say  here,  "  Now,  we  will  drop 
tlie  whole  line  of  proof."  I  would  have  gone  fur- 
ther. 

30 
Mr.  Griggs  :     You  can  go  f urtiier  now.    I  don't 
think  counsel  want   it   understood  that  objections 
and  rulings  in  this  record  that  he  is  reading   here, 
apply  to  this  case. 

Mr.  Collins  :  That  is  a  matter  of  legal  conclu- 
sion we  won't  ask  the  Court  to  pass  on  now. 

(Mr.  Collins  then  resumed  the  reading  of  the 
deposition,  as  follows  :)  ^y 
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Q.  You,  it  appears,  were  one  of  the  incorporators  of 
the  New  Jersej'  Exploring  &  Mining  Company,  and  were 
you  one  of  the  first  directors  of  that  company  ? 

A.  I  was  one  of  tlie  directors  of  that  company  named  in 
the  charter. 

Q.  And  3'ou  were  one  of  the  first  acting  board  ? 

A.  The  first  year,  I  think.  Fowler  was  elected. 

Q.  President,  you  mean  ? 

A.  President. 
jQ        Q.  And  you  were  what? 

A.  Vice-president,  and  manager  of  the  concern.  I  don't 
know  that  Fowler — he  may  have  presided  at  one  or  two  of 
the  meetings,  but  he  was  living  in  New  Jersey  and  we  had 
an  office  also  in  New  York — 

Q.  And  after  a  few  mouths  yon  became  president  ? 

A.  At  the  following  election  I  became  president. 

By  Mr.  McCarter : 

Q.  The  following  what? 

A.   At  the  election  for  directors. 

Further  direct  : 

Q.  It  appears  that  the  company,  the  New  Jersey  Explor- 
ing &  Mining  Company,  by  the  deeds  that  have  been 
offered  iiere,  acquired  mineral  rights  on  Sterling  IJill? 

A.  Yes,  sir. 

Q.  Did  the  company  begin  work,  or  attempt  to  work  ore 
from  Sterling  Hill  ? 
3,3        A.  They  did  ? 

Q.  What  ore? 

A.  Why,  that  vein  of  zinc  that  was  there. 

Q.  By  vein  of  zinc  that  was  there;  which  vein  do  you 
mean  ? 

A.  I  mean  the  red  oxide  vein. 

Q.   What  was  that  commonly  called  ? 

A.  Called  zinc  ore — 

Mr.  Griggs  ;     One  moment.     Go  on. 
40       (Reading     resumed.)      Called    zinc  ore ;    it    was    com- 
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moiily  called  red  oxide  of  zinc;  that  was    the    title    given 
tliere. 

Mr.  McCarter:  I  tliink  the  Court  has  two  or 
three  times  ruled  out  evidence  as  to  what  that  ore 
was  called  on  Sterling   Hill. 

Mr.  Oollins  ;     I  have  not  been  aware  of  it. 
The    Court :     Well,    I     did    rule    it    out,    but 
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it    was    before    the     introduction    of     evidence  o    S    * 

that  seems  to  permit  the  deduction  that  this  was  a  O    S   *ti 

continuous  vein,  and  tiiere  is  now  evidence    from  " 

which  that  deduction  can  probably  be  made.  I 
think  I  ought  to  admit  it  now  Take  an  excep- 
tion. 

Mr.  McCarter  :     We  take  an  exception. 

Q.   What  was  the  adjoining  vein  of  ore  commonly  called  ? 

Mr.  Griggs:     One  moment.     We  object  to  this 


20 


now. 


The  Court :     Does   the  stipulation  open  this  to 
objection  ? 

Mr.  Griggs  ;     I    have  not  seen  the  stipulation. 

Mr.  Collins:  I  will  read  the  stipulation.  "It 
is  hereby  agreed  that  the  evidence  given  by  Wil-  qa 
liam  C.  Squire  on  the  former  trial  of  this  cause  in 
May.  1S94,  shall  he  considered  as  given  under  the 
notice  and  proceedings  hereto  annexed,  reserving 
to  eacli  party  all  legal  objections  to  the  evidence 
or  any  part  thereof,  and  that  the  said  evidence, 
together  with  such  additional  evidence  as  may  be 
taken  under  said  notice,  shall  be  written  out  bv 
tiie  Master  and  signed  by  the  witness  as  Ins  evi- 
dence taken  de  bene  ease  under  the  said  notice,  the 
plaintiii  being  at  liberty  on  said  notice  to   ask  ad-  ^q 
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ditional  questions  and  the  defendant  to  cross-ex- 
amine, or  if  no  additional  direct  testimony  be 
taiceii.  to  cross  examine  on  the  original  testimony 
given  on  said  trial  if  so  desired.  This  agreement 
ment  does  not  preclude  the  production  of  the  wit- 
ness at  any  future  trial." 

Subsequently    it    was  stipulated  that  the  stipu- 
lation as  to  Squier  should  stand  as    to    any   other 
witness  under    the    reservation  as   to  legal  objec- 
10  tions. 

Tiie  Court :  That  evidently  opens  the  testi- 
mony as  read  to  this  objection. 

Mr.  Collins  :     I  think  so. 

The  Court :  You  object  to  the  question  with 
reference  to  what  the  vein  was  called  on  Sterling 
Hill? 

20  Mr.  Griggs :     Yes,  sir. 

The  Court :  I  think  I  will  have  to  exclude 
that. 

Mr.  Collins  :  Your  Honor  will  notice  that  you 
admitted  it  before. 

Mr.  Griggs ;     Didn't  object  to  it. 

Mr.  Collins:  "  Q.  What  was  the  adjoining 
vein  of  ore  commonly  called  ?  " 

The  Court :     Yes,  that  is  what  you  objected  to. 

Mr.  Collins  ;  "  Mr.  McCarter  :  Of  course,  this 
is  all  under  our  exception."  "The  Court;  Cer- 
tainly.    Take  an  exception." 

The  Court ;     Now,  I  rule  it  out. 

AQ  Mr.  Collins  :     What  is  excluded  is,  "  What  was 
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the  adjoining  vein  of  ore  coniinonly  called  "  ?  A" 
Well,  you  mean  that  we  worked  ?  Q.  Adjoining 
the  red  zinc  at  Sterling  Hill  "  ? 

That  is  objected  to,  and  excluded,  and  the  de- 
fendant excepts. 

(Mr.  Collins  then  resumed  the  reading  of  the 
deposition  as  follows  :  "  Q.  What  was  the  vein 
of  ore  on  Mine  Hill  tiiat  out-cropped  that  vein  of 
ore  coinnioiily  called  "  ?)  .^ 

Mr.  Griggs :  We  object  to  that.  We  know 
your  Honor  has  admitted  that,  and  we  object 
merely  to  preserve  our  rights. 

The  Court :     Take  an  exception. 

A.  Commonly  called  franklinite. 

Q.  Now,  you  say  you  began  to  work  the  zinc  ore   from 

Sterling  Hill,  your  company  ;  when  did  you  first  begin  to  S*   ®    B 

work  it?                                                                                         20  i^         «  *§-.  B 

A.   Soon  after  we  obtained  the  charter,  in  18+9.  •            p    O  ^ 

Q.  Where  did  you  first  make  your  experiments  ?  «_!         ^  >.     di 

A.  Well,  the  first  experiments,  there  were  some  of  them  ^  £    ® 

made  in  New  York  City.     We  commenced   by  calling  Dr.  ^          2    Pj  *H 

Jackson  and  a  number  of  scientists  together,   to  show  how  ^          Pj   5^+.   P 

we  could  work  this  ore — 


O 


Mr.  Griggs :  One  moment.  What  he  said  at 
tliat  time  is  not  evidence.  That  part  of  the  an- 
swer we  object  to.  3q  ^g.         p    co    o 

(Deposition  shown  to  the  Court.)  '^M'        P'   P'    ' 

The  Court  :     Well,  is  tliat  admissible  ? 

Mr.  Collins  ;     I  think  it  is,  sir. 

The  Court;     On  what  ground. 

Mr.  Collins:  One  of  the  parties  to  this  deed, 
and  a  principal  officer  of  both  companies,  stating  4^ 
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what  the  understanding  between  them  was. 

Mr.  McCarter  :     Private  understanding? 

Mr.  Collins  :  Of  course  it  is  limited  to  liimself 
— yes,  that  is  true  ;  I  think  that  tliis  is  is  admissi- 
ble, to  show  b}'  one  of  the  actors  in  the  matter 
what  tlie  understanding  was,  and  his  understand- 
ing is  admissible. 

Mr.  McCarter :  I  do  not  think  the  actors  can 
show  what  the  understanding  was,  except  what 
their  deed  makes  it. 

Mr.  Collins  ;  I  think  the  answer  is  proper.  I 
think  your  Honor  has  said  where  it  is  in  writing 
and  you  can  see  it,  it  is  not  necessary  to  read  it 
lirst  and  have  it  stricken  out,  but  I  think  it  is 
proper. 

20  Mr.  McCarter ;     I  do   not   think  there  is  any- 

thing in  the  opinion  of  Judge  Dixon  which  makes 
the  private  understanding,  or  the  understanding 
of  anyone,  evidence. 

Mr.  Collins  :  This  is  the  president  of  tiie  com- 
pany ;  he  stands  on  a  different  footing.  Tiiere  is 
a  scientific  aspect  of  it  which  would  be  admissi- 
ble. 


30 
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Mr.  McCarter ;  The  Court  will  observe,  it  has 
looked  at  the  answer.  It  refers  to  experiments 
being  made  in  a  certain  ore  ;  it  gives  us  his  un- 
derstanding at  the  time  what  had  been  done  with 
the  ore  before. 

Mr.  Parker  :     On  the  state  of  the  art  ? 
Mr.  Collins :     He  was  a  manufacturer. 

Mr.  McCarter  ;  He  was  the  stock  broker  of 
tlie  concern. 
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Ml'.  Gi'iggs ;  FowIlm'  was  president;  he  was 
vice  president. 

Mr.  Parker  ;     And  general  manager. 

The  Conrt :  I  have  only  supposed  that  what 
passed  by  deed  was  to  be  discovered  by  its  terms 
applied  to  the  circustances  of  the  case.  Judge 
Dixon  seems  to  think  there  are  some  circnm- 
stances  which  tend  to  indicate  what  the  parties 
thought  passed.  "  Although  this  vein  was  known 
to  contain  certain  compounds  of  zinc,  yet  those 
were  then  worthless  as  zinc  ore,  and  for  that 
reason  rejected  by  the  zinc  company,  the  plain- 
tiS's  predecessor  in  title." 

Mr.  McCarter :  Whether  these  were  or  not, 
is  not  proved  by  this  statement,  simply  the  wit- 
ness' statement  of  what  he  liad  ,been  informed  by 
others. 

Mr.  Griggs  :  As  I  understand  it,  it  relates  tu 
what  counsel  says  was  zinc  ore,  too. 

The  Court :  Will  you  show  me  the  question 
again  ? — (deposition  handed  to  the  Court).  I  will 
permit  the  answer  to  stand.     Take  an  exception. 

To  -srhicli  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  th.at  h.is  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingy 

"W.   J.  MAGIE, 

/■  >S'.  c. 


(Mr.  Collins  then  resumed  the  reading  of  the 
deposition  as  follows):  ^q 
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"  As  I  understood  at  that  time  from  inquiries  here,  no 
one  had  ever  succeeded  in  separating  the  ore  to  make  it 
merchantable.     And  he  ran  a  line  of  experiments." 
Q.  Wliere  were  they  ? 

A.  The  principal  experiments  were  sit  Newark. 
Q.   First  you  said  in  New  York,  and  then  Newark. 
A.  Tiiose  were  in  crucibles,  hardly  worth  speaking  of. 
Q.  Where  in  Newark? 

A.  Somewhere  in  Newark  ;  I  forget  the  street. 
10        Q    When? 
A.  In  1849. 

Q.  What  were  they  trying  to  make? 
A.  Spelter. 

Q.  In  what  sort  of  apparatus  ? 

A.  The  spelter  was  made  by  running  in  crucibles  at  that 
time,  tlie  black  lead  as  it  was  generally  called. 
Q.  Graphite,  as  some  call  it? 

A.  That  was  the  scientific  name,  but  black  lead  is  gener- 
ally understood  to  be  the  crucible  name. 
20        Q-  Trying  to  get  spelter  ? 

A.  We  did  make  about  two  and  a  half  tons  of  spelter. 
Q.  Do  you  know  how  the  possibility  of   getting  white 
oxide  directly  from  tiie  ores  was  discovered  ? 
A.  Yes. 

Mr.  Collins  :     (Continuing.) 

Q.  How  was  it  ? 

A.  A  colored  man  by  the  name  of  Anthony,  who  was  in 
my  ofBce — Farrington  came  over  to  the  office  in  New  York^ 
and  said  that  one  of  his  workmen  was  ill,  and  he  asked  me 
if  I  would  let  him  have  Anthony.  Anthony  was  one  of 
those  who  obeyed  orders,  and  Farrington  gave  him  instruc- 
tions to  keep  up  the  fire  all  night ;  we  were  burning  an- 
thracite coal,  and  he  got  an  enormous  fire  and  broke,  I 
should  think,  about  three  of  those  large  crucibles,  and 
where  those  breaks  took  place  white  oxide  of  zinc  arose, 
whicli  became  as  white  as  a  shirt  collar,  and  that  principle 
was  discovered  in  that  way.  It  was  not  known  that  any- 
AQ  body  had  ever  made  it,  that  I  had  heard  of  before. 
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Q.  After  that  you  made  white  oxide  from  tlie    red   zinc 
ore,  did  you  ? 

A.  Tliat  was  the  business  of  the  company. 

By  the  Court: 

Q.  What  year  was  tliat  ? 
A.  1849. 


FuTther  direct  : 


10 


Q.  Tiiat  was  direct  from  tlie  ores,  you  mean  ? 

A.  Yes,  sir. 

Q.  You  spoke  of  a  crucible;  was  it  an  open  thincr  or 
tight,  closed  in  ? 

A.  It  was  closed  in. 

Q.  A  retort? 

A.  A  retort. 

Q.  Now,   Colonel,   yon    say  you  went  on  after  this  dis-  _. 
covery  and  you  made  white  oxide  of  zinc  for    paint    from 
those  Sterling  Hill  ores  ;  what  sort  of  ore  did  you  use  ? 

A.  E.ed  oxide  of  zinc. 

Q.  If  any  franklinite  was  dislodged,  what  you  call  frank- 
liiiiteore  was  dislodged  or  got  in  tiie  mass,  what  was  done 
with  it? 

A.  It  went  down  with  the  other  rcsidiuum  ;  the  zinc 
would  go  off  at  about  1,600  or  2,000  dfegreesof  Fahrenheit, 
you  could  not  melt  tiie  iron  unless  3'ou  got  up  to  3,000; 
manganese  had  to  go  up  to  3,500.  oa 

Q.  I  mean,  if  any  franklinite  oi'e  got  mined,  was  there 
any  process  of  selection  ? 

A.  No  ;  it  was  so  distinct  from  the  bed  of  franklinite 
tiiat  there  was  very  little  franklinite,  or  none  hardly  from 
the  bed  of  franklinite. 

Q.  At  the  tirst  ? 

A.  It  was  a  distinct  and  plain  grade  of  ore  as  could  pos- 
sibly be  made,  blended  with  a  certain  amount  of  franklinite. 
As  far  as  I  can  recollect  about  it,  I  should  think  the  frank- 
linite might  have  been  about    twenty-five    per  cent,  of  the   ^q 
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ore,  and  the  buLiiice  was  manganese  and   some   little   lime- 
stone and  zinc  ore. 

Q.   You  are    speaking  now  of  the  red  oxide  vein  ? 

A.  Yes. 

Q.  And  yoa  say  it  was  so  very  easy — 

A.  Oh,  very  distinct. 

Q.  One   of   the   witnesses,   however,   has   said  that    in 
blasting  sometimes  the  blast  would  dislodge  franklinite  ore  ■ 

A.   Didn't  dislodge  much,  I  apprehend. 
IQ       Q.  Such  as  was  dislodged,  what  was  done  with  it  ? 

A.  Left  there. 

Q.  That  is  what  I  wanted  to  get — 

Mr.    McCarter:     Is  not  this  within  the  Court's 
ruling  as  to  dealing  with  franklinite  ore  ? 

The  Court :     Well,  I  think  I  will  permit    it  ;  I 
don't  see  how  I  am  to  sift  it  out. 
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Mr.  Collins:     (Continuing) — 

-do  you  know  whether  franklinite  ore    was    left    there 
on  the  ground  ? 

A.   I  don't  know  positively  now,  but  1  suppose  it  was. 

Mr.  McCarter  ;     I  submit  that  is  not  proper. 

Q.  You  don't  know;  I  thought  you  might  know  your 
self.     Now,  was  the  franklinite  ore  sent  down  to  the  works  ? 

A.  At  that  time  ? 

Q.  Yes. 

A.  No. 

Q.  Now,  Colonel — 

A.  We  were  not  working  for  iron. 

Q.  I  will  just  come  to  that ;  this  is  a  good  place  to  speak 
of  it.  What  can  you  tell  us  as  to  the  possibility  of  making 
merchantable  iron  or  steel  out  of  franklinite  ore  ;  what  you 
had  to  do  with  it  yourself? 

A.  At  that  time  we  used  the  residiuum  for  making  what 
would  be  called  to-day  speigeleisen,  and  when  we  first  com- 
menced it  was  left  in  the  speigeleisen,  at  that  time,  by    tlie 
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assays  of  Hayes,  of  Boston,  who  was  a  chemist  of  liigh 
standing,  about  three  and  a  half  per  cent,  only  of  the  man- 
ganese. And  we  soon  discovered  that  in  order  to  get  more 
manganese  we  would  have  to  get  more  heat,  and  the  real 
theory  of  all  this  matter  in  starting  was  that  heretofore 
where  they  had  failed  was  in  the  use  of  charcoal,  they 
could  not  get  heat  enough  up  in  the  charcoal  furnace  to 
separate  these  ores.  We  found  that  in  franklinite  we  could 
get  the  zinc  up,  and  sometimes,  as  I  liave  mentioned  with 
reference  to  the  white  oxide  of  zinc,  we  got  it  up  too  high,   jo 

Q.  Tell  us  what  practical  results  in  the  operation  of  iron 
and  steel  your  are  acquainted  with  out   of    franklinite  ore? 

A.  We  made  what  we  called  blooms,  and  one  of  them 
was  drawn  down — 

Mr.  Griggs :  Now,  that  answer  involves  a 
great  deal  that  is  only  hearsay,  and  which  cannot 
be  evidence. 


Mr.  Collins  :     I  will    leave  out  that  part  which 
seems  to  m*^  to  be  objectionable. 


20 


(Reading.)  We  made  what  we  called  blooms.  We 
made  a  good  deal  of  what  we  called  pig  metal  at  that  time, 
of  franklinite,  because  the  new  name,  which  was  a  German 
name,  spiegeleisen,  has  recently  come  up. 

Q.  AVhere  did  you  make  it? 

A.  We  made  that  at  Newark,  and  furthermore,  I  took 
live  tons  of  that  franklinite  pig  and  sent  it  to  Boston  and 
had  it  puddled.  Washburn  &  Co.,  who  were  the  irreat 
manufacturers  of  steel  ware,  took  that  puddle  bar  and  drew  30 
it  down  into,  I  think,  No.  36  ;  Mr.  Washburn's  certificate 
showed — 

Mr.   McCarter  ;     Never  mind  that. 

Q.  I  don't  suppose  you  can  do  that.  What  other  pro- 
ducts were  made  ? 

A.  It  showed  it  went  into  wire  of    the  very  first  quality. 

Q.  What  about  steel  implements,  cutlery,  and  so  on,  that 
you  have  knowledge  of  ?  ^q 
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A.  There  were  razors  made  of  it,  and  various  other  tilings 
that  were  made. 

Q.  Now,  we  will  leave  that  subject,  and  we  will  come 
to  the — 

A.  We  made  a  cannon  out  of  that  material,  which  was  at 
Trenton,  and  they  tried  to  burst  it ;  they  rammed  it  full  of 
stones,  but  they  couldn't  burst  it. 

Q.  Did  you  send  any  specimens  of  your — 

Mr.  McCarter :     Filled  it  with  stones,  but  didirt 
10  burst  it  ? 

Q.  You  mean  you  fired  it? 
A.  Yes. 

Q.  Did  you  send  any  specimen  of  zinc  ore  to  the  Exhibi- 
tion or  World's  Fair  at  London,  that  was  held  in  the 
Crystal  Palace  ? 

A.  We  sent  a  large — a  single  blast  they  put  down,  about 

eight  tons,  and  it  was  solid  ;  it  was  mixed  with  franklinite ; 

it  was    brought  down    to   New  York  ;  there  was   no  vessel 

or)   that  would  take  it  except  the    Government  vessel,   and  we 

had  it  sent  out  there ;  it  was  at  tlie  Crystal  Palace. 

Q.  Did  you  see  it  tiiere  i 

A.  I  didn't  go  to  the  Crystal  Palace. 

Q.  But  you  superintended  the  exportation  of  it? 

A.  I  saw  it  here. 

Q.  And  it  was  shipped  on  a  Government  vessel  ? 

A.  Yes,  sir. 

Q.  What  kind  of  ore  was  that  ? 

A.  That  was  zinc  ore. 
_oA        Q.   From  this  red  zinc  vein  ? 

A.  Yes. 

Q.  Now,  it  appears  that  the — 

A.  I  would  say  in  addition  to  that  we  shipped  two  hun- 
dred tons  to  Brown,  Shipley  &  Co.,  and  the  object  of  that 
was  to  establish  an  English  company,  but  that  didn't  go 
through. 

Q.  It  appears  that  the  New  Jersey  Exploring  &  Mining 
Company  acquired  the  mineral  rights  on  Mine  Hill  of   the 
Sussex  Company.     Were    you    at  that  time  a  director    and 
^fj   officer  in  both  companies  ? 


A.  I  was. 

Q.  And  was  Mr.  Fai  i-ington  ? 

A.   Yes. 

Q.  William  C.  Sqiiier  has  testitieci  that  on  one  occasion, 
ill  1851,  lie  was  on  Mine  Hill  with  j'ourself  and  Jonathan 
Trotter  and  Alexander  C.  Farrington,  and  tiiat  you  gentle- 
men told  him  that  this  vein  on  Mine  Hill  was  zinc  ore — 
did  you  ever  tell  him  so  ? 

A.  I  did  not. 

Q.    Did  Alexander  C.  Farrington  ?  jO 

A.   Not  that  I  know  of. 

Q.    Did  yon,  in  fact,  consider  it  zinc  ore? 

Objected  to. 

A.  I  did  not. 

Q.  Did  Alexander  C.  Farrington,  either  on  that  visit  or 
at  any  time  in  your  hearing,  tell  William  C  Squier  that 
this  ore  on  Mine  Hill,  in  this  franklinite  vein,  was  zinc  oi'e  ? 

A.  No,  sir.  20 

Q.  Had  yon,  prior  to  1851,  had  explorations  made,  as  Mr. 
Kiinhle  has  testified  to,  on  Mine  Hill,  to  see  if  a  vein  of 
red  zinc  could  be  discovered  i 

A.  I  had. 

Q.  When  were  those  made? 

A.  I  don't  remember  ;  it  was  along  in  1851  or  1852. 

Q.  You  don't  remember  when  ? 

A.  I  don't  remember ;  we  were  constantly  examining 
(111  our  different  properties  there. 

Q.  We  shall  have  to  refer  to  Mr.   Kimble  for  that  date,  30 
shall  we  ? 

A.  Yes. 

Q.  Did  the  Sussex  Company  have  those  explorations 
made,  the  Sussex  Zinc  &  Copper  Mining  &  Manufacturing 
Company  ? 

A.  Have  what,  sir  ? 

Q.  E.Kplorations  made  by  Mr.  Kimble  to  see  if  there  was 
a  vein  of  red  zinc  there  ? 

A.  They  did. 

Q.  Now —  ^Q 
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A.  I  want  to  say  to  you  in  connection  with  tliat,  tliat  the 
Exploring  Company  had  no  interest  on  Mine  Hill. 

A.  All  at  Sterling  Hill. 

Q.  When  it  was  decided  to  sell  the  mineral  riglits  on 
Mine  Hill  of  the  Sussex  Zinc  &  Copper  Mining  &  Man- 
nfacturing  Comf)any  to  the  New  Jersey  Exploring  & 
Mining  Company,  what  was  arranged  as  to  the  develop- 
ment of  franklinite  on  Mine  Hill  ? 

A.  I  don't  think  anything  was  arranged  at  that  time. 
10       Q-  What  was  done? 

Mr.  McCarter  ;     One  moment.     Wliat  was  the 
question  ? 

Mr.  Collins :     What  was  done  as  to  the  devel- 
opment of  franklinite  on  Mine  Hill.? 

A.  There  wasn't  anything  done  at  that  time. 
Q.  Was  there  shortly  after  ? 
A.  Yes,  sir;  I  think  so. 
20       Q.  How? 

A.  Why,  simply  sinking  small  shafts  to  ascertain  whether 
they  could  strike  the  franklinite  in  different  places. 

Q.  1  don't  mean  that;  1  mean  as  to  who  should  work  it, 
the  franklinite,  or  develop  it ;  what  company  ? 

Mr.  Emery  :     I  object  to  that. 

A.  There  was  no   company  then   prepared   to  work   the 
franklinite  ;  that  is  to  say,  in  1849. 
30       Q.  You  and  your  brother,  it  appears,  took  a  deed  from 
Colonel  Fowler  in  1850  ? 

A.  Yes. 

Q.  That  was  prior  to  the  sale  to  the  New  Jersey  Ex- 
ploring &  Mining  Company  ? 

A.  Yes. 

Mr.  Griggs ;     The    next    question   and    answer 
are  objected  to. 


40 


Mr.  Collins:     Well,  it   is  a  matter   of   fact;  I 
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am  quite  willing  tu  let  it  go  out ;  I  don't  care.  I 
find,  however,  that  the  context  is  important,  so 
you  will  have  to  have  yonr  objection. 

(Continuing.)     So    you,    James   L.  Curtis    and 
Daniel  II.  Curtis,  trustees,  liad  acquired — 

A.  All  the  frankliiiite  on  the  hill. 

Q.  From  Colonel  Fowler,  in  1850?     You  were  trustees 


for — 
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Mr.  Griggs  :     That  is  what  is  objected  to,  that 
they  had  acquired  all  tlie  franklinite  on  the  hill. 

Mr.  Collins  :     Well,  we  all  know  they  had. 

Mr.  Grisrgs  ;     Are  you  testifying  now? 

Mr.  Collins:     No;  I  am  arguing. 

The  Court :     I  will   let  it   end  ;  you   may  take 
an  exception. 

Mr.  Collins:     (Continuing.)    You  were  trustees 
for — 

A.  The  Franklinite  Mining  Company.  That  was  not 
a  Corporation  ;  it  was  under  the  common  law. 

Q.  And  you  were  trustees  for  that  ? 

A.  P'or  them. 

Q.  Now,  it  appears  that  an  east  and  west  line  was  run 
across  the  hill  dividing  the  franklinite  title,  running 
through  the  Double  Rock  shown  on  this  map.  Did  you 
have  that  done  ? 

A.  I  did. 

Q.  When? 

A.  Well,  about  the  same  time.  Tliat  was  done  at  the 
time  that  there  was  a  conveyance ;  tliey  called  upon  the 
trustees ;  it  was  necessary  for  them  to  make  a  conveyance 
at  the  time  that  the  Exploring  Company  changed  its  name, 
probably  ;  I  don't  know  whether  it  had  changed  its  name 
at  tiiat  time  ;  the  books  will  show.     We  had  the  lower  part  ^q 
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of  Mine  Hill,  that  included  the  Weights  and  Measures 
opening,  and  on  that  part  of  the  hill  I  discovered  myself 
the  east  vein  about  which  there  has  been  so  much  talk,  and 
it  was  vei'j  simple  in  itself.  Farrington  and,  1  think, 
Kiinble  was  along,  and  there  may  have  been  Mr.  Samuel 
T.  Jones  ;  he  took  a  great  deal  of  interest  in  these  matters  ; 
he  was  a  director.     I  discovered  the  easterly  vein — 

Q.  Of  wliat? 

A.  Of  frankliiiite.  And  it  was  discovered  i)y  a  man 
iQ  ploughing  at  tlie  time,  what  was  called  afterwards  the 
Buckwheat  Field  vein,  and  about  six  feet  there  he  had 
uncovered.  I  was  not  a  great  distance  from  him,  and  as  I 
saw  he  was  ploughing  deep,  my  curiosity  led  me  the  to  see 
what  it  was,  and  I  found  lie  had  uncovered  about  six  feet 
of  frankliiiite.  Then  I  called  Farrington  and  some  other 
parties,  and  we  got  workmen  and  had  the  vein  opened,  and 
found  it  was  some  thirty-five  to  forty  feet  wide  of  solid 
frankliiiite. 

Q.  You  say  a  deed  was  made   by  you,  Curtis,  and  Curtis 
o(v    your  brother,  trustees  to  whom  J 

A.  To  the  Exploring  Company. 

Q.  Are  you  sure  it  was  the  Exploring  Company? 

A.  1  am  not  positive  whether  we  had  changed  the  title 
or  not ;  it  was  the  same  interest. 

Q.   Haven't  you  confused  it — 

A.  It  was  the  New  Jersey  Frankliiiite  Company. 

Q.  Didn't  you  make  a  mistake  when  you  said  the  New 
Jersey  Exploring  Company;  didn't  you  mean   the   Sussex 
Company  ? 
o.)        A.  They  made  it  the  New  Jersey  Franklinite  Company, 
the  successors  to  the  Sussex  Company. 

Q.  It  was  the  Sussex  Zinc  &  Copper  Mining  &  Man- 
ufacturing Company  that  changed  its  name  to  the  New 
Jersey  Franklinite  Company? 

A.  Yes,  sir. 

Q.  You  spoke  as  if   it  was  the  New  Jersey  Exploring  & 
Mining    Company.       Then    the    Sussex  Zinc    &   Copper 
Mining    &    Manufacturing    Company     became    the    New 
Jersey  Franklinite  Company  ? 
^^)       A.  They  did. 


10 


921 


Q.  And  to  that  Coini»uii_\'  you  geiitleiiieu  made  tiic  deed 
to  South  Mine  PJill? 

A.  We  did. 

Q.   You  retained  North  Mine  Hill  ? 

A.  We  retained  Nortli  Mine  Hill. 

Q.  And  that  is  the  title  we  have  shown  down  to  us 
through  you.  Now,  Colonel,  we  will  come  to  the  Exploring 
&  Mining  Company  wliieh  became  the  New  Jersey  Zinc 
Company. 

Mr.  Collins:  I  call  on  you,  gentlemen,  for  the 
minutes. 

Mr.  McCarter  :     They  are  not  here  now. 

Mr.  Collins ;  I  want  to  call  iiis  attention  to 
them  now.  Perhaps  I  may  go  on  and  take  up  an- 
other while  you  send  for  them.  I  call  on  you 
now  to  produce  an  agreement  made  between  the 
New  Jersey  Zinc  Compaliy  and  the  Sussex  Iron 
Company  of  Stanhope,  dated  August  6th,  1852. 
It  is  printed  in  the  Taylor  book,  at  page  1063. 

Mr.  McCarter :  We  haven't  any  such  agree" 
ment. 

Mr.  Collins  ;  Do  you  consent  to  our  using  the 
printed  book  which  was  put  in  evidence  in  the 
Taylor  case. 

Ml'.  McCarter  :     No.  30 

Q  You  iiave  said  that  it  was  ascertained  after  Colonel 
F'owler  gave  his  deeds  in  ISiS  to  the  Sussex  Zinc  &  Copper 
I\Iining  <fc  Manufacturing  Company,  that  he  did  not  own 
the  ores  on  Mine  Hill  ? 

A.  I  have  said  so,  yes. 

Q.  Who  negotiated  for  the  procuring  of  the  title  to 
those  ores  from  Ames  and  Alger. 

A.   Fowler  and  myself. 

Q.  Did  you  go  down  yourself  to  Massachusetts?  4q 
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A.  I  went  myself  to  Massacliusetts. 

Q.  Did  you  procure  this  contract  from  Oakes  Ames   for 
the  undivided  half  of  the  ores? 

A.  Let  me  look  at  it,  please  ?     (Same  handed  to  witness.) 
Yes,  sir. 

Q.  Drawn  up  by  this  Mr.  Bridgliam,  who  witnessed    it  ? 

A.  He  witnessed  it,  but  that  is  in  Fowler's  handwriting. 

Q.   lie  was  the  witness   for  the    lawyer   down    there   in 
Massachusetts  ? 
JO       A.  I  suppose  he  was  ;  I  don't  remember  about  him. 

Mr.  Collins:     The  date  is  January  12,  1849,  do 
you  want  to  see  it? 

Mr.  McCarter  :     Yes ;  if  you   expect  to   make 
any  use  of  it. 

Mr.  Collins  :     I  do. 

(Same  handed  to  plaintiff's  counsel.) 
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Mr.  Collins :     I   offer   that   agreement   in   evi- 
dence. 

Mr.  McCarter :     I  object  to  it. 

Q.  Did  you  negotiate  also  with  Alger  ? 

A.  Yes.' 

Q.  When,  after  this  ? 

A.  Well,  it  was — my  recollection  is,  that  we  went  down 
to  Boston,  I  think,  on  the  third  of  July ;  we  met  Mr.  Alger 
on  the  Fourth  of  July. 

Q.  Following  this  Ames  contract? 

A.  Yes;  at  that  time  on  Sterling  Hill  we  only  held  fi-om 
Ames,  so  far  as  this  company  was  concerned,  that  sixty 
acres  that  I  spoke  of,  and  it  became  important  for  us — half 
of  it  we  got  from  Ames'  deed,  but  we  didn't  own  the  other 
half. 

Q.  You  need  not  go  into  details.  The  Sussex  Compaii}' 
owned  nothing  on  Sterling  Hill  ? 

A.  No. 
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Q.  I  am  speaking  now  of   the   negotiations   by    Fowler 
with  Ames  and  Alger  ;  you  got  not  only  Mine  Hill  ? 
A.  We  got  all  the  minerals  that  Dr.  Fowler  owned. 
Q.   You  got  not  only  on  Mine  Hill  but  Sterling  Hill,  too. 
A.  Yes.' 

Q.  To  Colonel  Fowler  from  Ames  and  Alger. 
A.  (No  answer). 

Mr.  Collins  :     Now,  have  you  the  minutes  ? 
Mr.  McCarter :     What  do  you  want  ? 

Mr.  Collins  :  Is  it  a  matter  that  we  cannot  liave 
everything  in  the  minutes?  Does  counsel  mean 
we  must  state  what  particular  part  of  the  minutes 
I  want  to  prove  various  things  by  these  minutes. 
First,  the  chain  of  precedents,  Curtis,  Detmold, 
Redmond,  Aitken,  Bell ;  that  they  were  presi- 
dents. 

Mr.  McCarter  :     That  has  been  proved. 
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Mr.  Collins  :  That  has  not  been  proved  as  to 
Detmold  and  Bell  and  Redmond.  It  has  been 
proved  by  the  statements  objected  to  by  Bell,  and 
our  other  friend,  Aitken.  I  then  want  to  prove 
the  minutes  which  touch  this  article  of  agree- 
ment here  that  I  spoke  of  and  asked  yon  to  pro- 
duce. And  then  I  want  to  prove  the  minutes  of 
October  28,  I  think  it  is,  of  1852.  1  have  no  39 
hidden  purpose  to  search  anything  you  do  not 
want  me  to  see.  We  also  want  the  resolution  of 
1880  of  the  New  Jersey  Zinc  Company  to  make 
the  agreement  with  Moses  Taylor.  Those  are  the 
various  things  I  think  of.  If  there  is  anything 
more  I  do  not  know  of,  I  do  not  want  to  liind  my- 
self. 


Mr.  McCarter  ;     Now,  give  us  the  first  date  3'ou 
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Mr.  Collins:  The  dato  of  the  election  of 
Charles  E.  Detmold.  It  is  agreed  tliat  James  L. 
Curtis  was  president  of  the  New  Jersey  Zinc 
Company  from 

to 
that  Christian  E.  Detraold  was    president    of    the 
New  Jersej'  Zinc  Company  from 

to 
that  William  Redmond  was  president  of  the  New 
■iQ  Jersey  Zinc  Company  from 

to 
that  Henry  Aitken    was   president    of    the    New 
Jersey  Zinc  Company'  from 

to 
and  that  George  A.  Bell  was  president  of  the  New 
Jersey  Zinc  Company,  from  February    ; 
1S62,  tolS72. 
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Mr.  Collins  :  Now,  the  agreement  between  the 
New  Jersey  Zinc  Company  and  the  Sussex  Ii'on 
Company.  I  desire  to  have  this  agi-eement  that 
was  ruled  out  marked  for  identification. 

(Said  paper  marked  Ames  Agreement  for  iden- 
tification. May  24,   1894.) 

Mr.  Collins;     I  read  Irom  page  103,  from  the 

minutes     furnished    by    the    other    side    as    tlie 

minutes  of  the  New   Jersey   Zinc   Company,    this 

particular   reference     being    to    minutes    of    the 

30  executive  committee. 

"  August  1,  1852.  Present;  Curtis,  Jones,  Stillweli. 
Resolved ;  That  the  treasurer  be  and  he  is  hereby 
autiiorized  to  accept  and  pay  the  amount  expended  by  Ed- 
win Post  in  running  the  furnace  at  Stanhope,  for  the  pur- 
pose of  trying  the  franklinite  ore.  The  products  made  are 
to  belong  to  this  company,  and  coal,  ore,  &c.,  remaining  to 
be  accounted  for  after  the  experiment  is  completed'  by  the 
Sussex  Iron  Company.  The  president  reported  supple- 
AQ   ment  to  Manning    &   Squier  agreement    which    had   been 
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executed,  approved  and  ordered  oi)  tile.  The  agreement 
witli  tlie  Sussex  Iron  Company  to  sell  tliem  one  hundred 
thousand  tons  of  franklinite  ore,  tlie  said  company  to  pay 
ail  the  expenses  of  mining,  and  one  dollar  in  addition  as 
a  profit. 

"See  agreement  dated  the  6tU  of  August,  1852.  The 
said  agreement  has  been  executed  by  the  presidents  and 
secretaries  of  the  respective  companies,  and  delivei'ed, 
approved  and  ordered  on  file." 

In  that  connection  I  will  read  the  minutes  of  the  meet-   jq 
ing  of  directors,  October  2,  1852. 

"  Mr.  Curtis  reported  tlie  proceedings  of  the  executive 
committee  by  reading  from  minutes  from  the  date  of  the 
last  report  to  the  present  time.  On  motion,  tlie  proceed- 
ings of  the  executive  committee  were  approved  and 
adopted." 

I  call  the  attention  in  this  connection  to  tlie  fact  tliat 
there  were  present  at  tlie  meeting  of  the  Board  of  Direc- 
tors, James  L.  Curtis,  president ;  A.  C.  Farrington,  George 
W.  Savage,  S.  T.  Jones,  Silas  M.  Still  well  and  William  C.  20 
Squier.  It  is  for  the  purpose  of  showing  that  Mr  Squier 
was  present  at  that  meeting. 

Q.  Now,  I  ask  you  to  what  experiments  by  Edwin  Post 
for  which  the  Zinc  Company  was  to  pay,  this  minute 
relates. 

Mr.  McCarter:  "Wait  a  minute.  This  testi- 
mony relates  to  the  use  of  franklinite  ore  on 
Sterling  Hill  ? 

Mr.  Collins  :  AVe  don't  know  whether  it  does 
or  not,  because  the  company  owned  a  vein  on  Ster- 
ling Hill,  and  they  also  owned  what  was  in  the 
parallelogram  on  Mine  Hill. 

Mr.  McCarter:  They  had  not  got  their  deed 
yet. 

Mr.  Collins  :     Had  they  not  at  that  time? 

Mr.  McCarter :     No.  40 
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Mr.  Collins:  Well,  it  shows  fraiiklinite  ore; 
it  does  not  make  any  difference  where  it  came 
from.  The  contract  which  Mr.  McCarter  offered, 
and  which  I  think  is  still  iield  under  advisement, 
was  made  long  before  this. 

Mr.  McCarter :  We  withdraw  the  objection, 
let  it  go  in. 

Mr.  Collins  :     (Continuing  to  read.) 


A.  My  recollection  is  that  Mr.  Post  was  to  alter  one  of 
his  furnaces.  We  discovered  at  that  time  that  the  zinc 
would  rise  from  about  twenty  to  twenty-five  feet,  and  would 
form  a  wall,  we  could  not  get  a  blast  through  it,  and  in  the 
trials  made  over  here  in  Sussex  County  the  zinc  fell  down 
over  the  coal  and  put  the  fire  out.  We  were  using  char- 
coal at  that  time.  Post  altered  that  furnace  so  as  to  get 
the  zinc  off  ;  didn't  attempt  to  collect  the  zinc,  and  the 
zinc  becomes  lighter  than  air,  and  will  float  for  miles,  two 
20  or  three  miles. 

Q.  What  was  he  trying  to  do  by  the  experiment  ? 

A.  The  object  was  to  test  the  franklin ite. 

Q.   For  what  ? 

A.  For  making  iron. 

Q.  Who  had  him  make  these  experiments? 

A.  The  company. 

Q.  Did  the  company — 

A.   Paid  the  expenses. 

Q.  They  paid  the  expenses,  that  I  know  ;  it  says  so. 
30        A.   Well,  1  made  the  arrangement  with  him. 

Q.  You  made  the  arrangement  with  Iiim,  and  this  com. 
pany  here  agrees  to  pay  the  expense.  Where  did  the  f  rank- 
Unite  ore  come  from  that  he  used  ? 

A.  In  reference  to  the  test  tnat  Post — 

Mr.    McCarter :     Why    don't   you    answer  the 
question  ? 

Q.   Where  did  this  p.ifticiilar  franklinite  come  fi'om  that 
4Q   Post  was  using  then  ;  August  1,  1852  ? 
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A.   M}'  impression  is  tliat  that  caiiie  from  Sterling   Hill. 
Q.  You    were   going    to    say    sometliiiig    when    counsel 
interrupted  you.     What  was  it? 

Mr.  Griggs  :     You  interrupted  him. 

Mr  Collins  :  I  won't  read  it,  it  is  too  long- 
it  is  financial.  I  thought  it  was  some  scientific 
e.xplanation  he  wanted  to  make.  Do  you  want  it 
read — I  will  read  it  ?  (Continuing  to  read.) 
"  Post's  object — our  object  was — Brown  Bros.  & 
Co.  were  interested  with  Post  at  Stanhope  in  tlie 
concern,  and  we  made  this  arrangement  witli  Post 
supposing  we  were  to  stand  upon  the  same  footing. 
The  Sussex  Iron  Company  owed  Brown  &  Co. 
about  $200,000—" 

Q.  That  is  too  long,  it  is  financial ;  I  thouglit  it  was 
some  scientific  explanation  you  wanted  to  make.  I  wanted 
to  know  whether  the  arrangement  with  Post  was  made  by 
any  otlier  concern  than  the  Zinc  Company,  and  paid  for  by 
the  Zinc  Company,  or  whether  the  whole  thing  was  in  be- 
half of  the  Zinc  Company  ? 

A.  That  agreement  made  with  Post,  we  finally  succeeded 
in  liaviiifir  it  l)roken,  because  he  did  not  carry  out  his  agree- 
ment. 

Q.  This  agreement  with  the  Sussex  Iron  Company,  you 
mean  ? 

A.  Yes,  sir. 

By  Mr.  Emery:  30 

Q.  That  was  not  carried  out  i 
A.  No,  sir. 


Further  direct : 

Q.  Now,  the  agreement  to  wliich  allusion  was  made 
with  the  Sussex  Iron  Company,  to  sell  them  100,000  tons 
of  franklinite  ore,  &c.,  referred  to  franklinite,  where  ?  4.0 
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A.  Was  witli  tlie  New  Jersey  Fraukliuite  Company  ? 

Q.  No,  tliis  was  tlie  New  Jersey  Zinc  Compaiiv. 

A.    Well,  the  New  Jersey  Zinc  Comp;uiy,  at    tlnit    time. 
The  frankliiiite  was  on  Sterling  Hill. 

Q.  I  call  yonr  attention  to  the  minutes  of  October  2, 
1852,  afRrmativeh'.  1  have  stated  who  were  present  and 
what  was  done  about  the  ratiticatioii  of  the  executive  com- 
mittees' action,  and  I  will  now  read  (reading  fiom  page  106 
of  the  book  of  minutes),  "  Major  Fari-ington,  the  engineer 
jQ  in  chief  and  mineralogist  of  the  company,  presented  a  his- 
torical report  of  the  property  and  proceedings  of  its  direc- 
tors in  developing  the  same,  which,  on  motion  of  Mr.  Still- 
well,  was  referred  to  the  Hon.  William  "W.  Campbell  and 
Major  Farrington,  to  prepare  the  same  for  publication. 
Jonathan  Trotter,  Esq..  treasurer,  presented  a  report  of  the 
affairs  of  the  company,  which,  upon  motion  of  Mr.  Squier, 
was  referred  to  the  treasurer  and  William  Smith  Brown,  to 
prepare  for  publication,"  were  those  reports  published  ? 

A.  They  were. 
20        Q-  A-i'e  they  contained  in  tiie  pamphlet   marked    hereto- 
fore Exhibit  D.  14,  for  identification? 

A.  Let  uie  look  at  it  and  I  will  tell  you. 

Q.  (D.   1-i,  handed  to  witness  for  identification.) 

A.  What  is  your  question  ? 

Q.  Does  that  pamphlet  contain  the    reports    referred    to 
at  that  meeting  and  ordered  to  be  published  ? 

A.  Yes,  sir. 

Q.  And  was  publislied  by  the  company  ? 

A..  Yes,  sir. 
30       Q.  That  is  your  individual  copy,  Mr.  Curtis? 

A.  I  don't  know  whether  it  is  or  not. 

Q.  No,  no  ;  that  was  not  yours ;  that  was  Blake's.     But 
that  was  the  one,  D.  14. 

Mr.  Collins :  We  will  have  to  re-call  Mr. 
Blake  to  put  that  in  ;  we  shall  have  to  identify  it 
as  the  one  shown  him.  That  was  marked  U.  14. 
We  will  do  that  later. 

AQ  (Continuing  to  read.) 
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I  m>\v  call  your  attention  to  this  (reading  from  minute 
book)  "  A  conimiiniciition  was  received  from  George  W. 
Savage,  tendering  his  resignation  as  secretary  of  the  com- 
pany, and  alluding  to  conversations.  On  motion,  the  resig- 
nation of  Mr.  Savage  was  accepted,  and  a  communication 
ordered  on  file.  Resolved,  that  William  C.  Squier  be  and 
he  is  hereby  appointed  secretary  of  this  company,  to  hold 
his  place  at  the  pleasure  of  the  board." 

Now,  I  call  your  attention  to  this  (reading  from  min- 
utes) "  The  treasurer  reported  that  lie  had  received  from  10 
the  president  of  the  Sussex  Zinc  &  Copper  Mining  & 
Manufacturing  Company,  the  deeds  embracing  the  mineral 
rights  to  be  conveyed  by  that  company.  Said  deeds  or- 
dered to  be  recorded  in  the  book  kept  by  this  compan}'  for 
that  purpose,  and  also  to  send  the  same  to  record  office, 
Sussex  County,  N.  J.,  to  be  recorded  and  returned  to  this 
office." 
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Mr.  Collins:  Then  there  was  some  little  dis- 
cussion which  it  is  not  necessarj'  for  me  to  read 
now. 

(Continuing  to  read.) 

Mr.    Collins;     I  now  read:       *' The  president  proposed 
tliat  the  fraiiklinite,  belong   to  this  company — " 

Mr.  Griggs:  That  which  he  now  proposes  to 
read  was  all  objected  to  and  ruled  out. 

Your    Honor   excluded  it  before,  and  I  under-  30 
stand  you  to  say  you  do  now  ? 

The  Court  ;     Yes. 

Mr.  Collins :     And  we  except. 

Mr.  Collins  ;     Where  is  the  later  book  ? 

Mr.  McCarter :  The  only  book  we  have  in  our 
possession  or  under  our  control  expires  in  ISG-i  ; 
that  is  the  book  that  we  have  produced.  ^q 


930 

Mr.  Collins  :     Are  there  no  entries   after  that 
date  ? 

Mr.  Emery  :     No,  sir. 

Mr.    Collins ;     That  is  the  onl^-    one  you  pro- 
duce. 

Mr.  McCarter :     The   only  one   we  have  ever 
10  seen. 

Q.  I  show  you  a  series  of  letters  purporting  to  be  from 
C.  E.  Detmold,  president  of  the  New  Jersey  Zinc  Com- 
pany, to  John  George,  ranging  in  date  from  March  30, 
1853,  to  January  22,  1856,  and  being  eleven  in  number;  I 
asked  you  if  you  were  acquainted  with  the  handwriting  of 
Christian  E.  Detmold  ? 

A.  Yes,  sir. 

Q.  And  had  seen  him  write? 
g/v       A.  Yes,  sir. 

Q.  I  show  you  those  letters  and  ask  you  if  they  are  in 
his  proper  handwriting  and  signed  by  him? 

A.  (After  examining  letter.)  They  are  all  signed  by  him. 
You  want  me  to  testify  as  to  signature  I 

Q.  Yes. 

A.  Nothing  as  to  the  contents  ? 

Q.  No.     Those  are  his  letters? 

A.  Yes,  sir. 

Q.    Detmold  was  a  director  with    you   before   he  became 
3Q  president  ? 

A.  He  was  vice-president  under  me. 

Q.  And  Redmond  was  also  connected  with  that  company 
at  that  time  ? 

A.  Redmond  succeeded  Detmold  as  president,  I  think. 

Q.  You  are  accpiainted  with  his  handwriting  and  have 
seen  him  write  ? 

A.  Redmond  ? 

Q.  Yes? 

A.  I  think  so;  let  me  look  at  them. 
40        Q.   (Handing  witness  a  series    of    letters,  beginning  De- 
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ceinber  26,  1856,  and  ending  May  28,  1857,  being  five  in 
number.)  Are  those  signed  in  the  proper  handwriting  of 
Redmond,  the  president  at  that  time  of  the  New  Jersey 
Zinc  Company  ? 

A.   Yes,  1  recognize  them  as  Mr.  Redmond's  signature. 

(Tiie  first  batcli  of  letters  shown  to  witness  were 
marked  for  identification,  Detmold  No.  1  to  No. 
1],  inclusive.) 

(Tlie  second  batch  of  letters  shown  to  witness 
were  marked  Redmond  No.  1  to  No.  5,  inclusive.) 

Q.  Were  you  acquainted  with  Redmond's    iuuulwriting? 

A.  Yes,  sir. 

Q.  I  now  show  you  a  book,  purporting  to  be  the  minute 
book  of  the  New  Jersey  Franklinite  Company,  and  I  ask 
you  if  that  is  the  minute  book  of  that  company,  which  was 
the  Sussex  Zinc  &  Copper  Mining  &  Manufacturing  Com- 
pany, under  another  name  ? 

A.  Yes,  sir;  that  is  tiie  book  of  the  New  Jersey  Frank- 
linite Company. 

Q.  The  original  minute  book  ? 

A.  Yes,  sir. 

Q.   And  it  has  been  in  your  possession  all  these  years  i 

A.  Yes,  sir. 

(The  book  last  above  referred  to  was  marked 
for  identification  D.  No.         ) 

Q.  Did  you  have  anything  to  do  with  the  procuring  of 
the  charter  for  the  New  Jersey  Zinc  &  Iron  Company, 
under  which  to  work  the  franklinite  ores,  and  if  so,  what? 

A.  I  want  to  say  one  thing  in  regard  to  my  last  answer. 
You  asked  me  if  I  had  had  that  book  in  my  possession 
continuously.  It  was  in  the  possession  of  James  H.  Hol- 
daiie,  who  succeeded  me  as  president  of  the  conipan^-,  and 
it  then  came  back  to  nie. 

Mr.  McCarter  :     "We  object  to  the  last  question.   4^ 
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Mr.  Collins;  There  may  be  some  reference  to 
that  ill  the  zinc  company's  mimites.  We  would 
like  to  look  and  see  if  you  can  find  it,  in  1853. 
The  cross-examination  might  proceed,  leaving  that 
one  mattei'. 

The  Court:  Proceed  with  the  cross-examina- 
tion, reserving  that  question  until  the  minutes 
have  been  examined. 

Gross-examination,  by  Mr.    McCarter  ; 

Q.  Colonel,  how  long  had  you  been  in  the  mining  and 
real  estate  business  before  1848  ? 

A.  Well,  I  think  perl)aps  ten  or  fifteen  years. 

Q.  And  where  did  you  conduct  that  business  ? 

A.  In  the  city  of  New  York  ;  that  is  to  say,  the  office 
was  there  ;  some  of  the  mines  were  in  New  Jersey  ;  tlie 
copper  mines  were  in  New  Jersey. 

Q.  What  copper  mines  in  New  iiersey  had  you  before 
that  dealt  in  or  used? 

A.  The  Nesiianic  Company,  which  was  at  Flemington. 

Q.  What  had  you  to  do  witii  that  ? 

A.  I  became  a  large  stockholder  in  it  through  Mr.  Dey, 
who  owned  the  Neshanie  Company,  with  a  mortgage  on  it 
for  about  f6,0()0,  and  Mr.  Ryerson,  who  had  about  two 
hundred  acres  of  that  copper  district,  and  I  made  an  arrange- 
ment between  him  and  Dey  by  which  I  became  very  largely 
interested  with  Dey,  for  that  company. 

3^  The  Court :     Tlease  confine   him   to  sonietliing 

connected  with  this  matter.  Copper  mining  may 
be  very  interesting  in  itself,  but  it  will  not  help 
us  here  now  very  much. 

Mr.  Collins :  I  desire  to  state  that  1  foi'got  one 
thing. 

Mr.   McCarter:     You  had  better  put  it  in  now. 
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Direct  examination  resumed  by  Mr.  Collins: 

Q.  (Showing  witness  a  pamphlet.)  Was  this  the  pros- 
pectus of  the  New  Jersey  Franklinite  Company  issued  by 
that  company,  and  wlien  ? 

Mr.  McCarter :     I  object. 

Mr.  Collins;  I  cannot  offer  it  yet,  but  Mr. 
Squier  made  a  very  strong  denial  of  any  knowl-  jo 
edge  of  franklinite,  or  of  being  connected  with  it 
or  with  any  franklinite  company  in  any  way.  I 
showed  him  a  prospectus,  with  his  name  on  it  as 
director,  and  he  denied  having  anything  to  do 
with  it.  I  now  ask  Col.  Curtis  if  that  paper  was 
issued  by  the  company  ? 

The  Court:  Is  that  the  paper  which  you 
showed  Mr.  Squier? 

20 
Mr.  Collins:     Yes,  sir. 

The  Court:     I  will  admit  that. 

Mr.  Griggs  :  You  did  not  show  it  to  Mr.  Squier 
at  this  trial  ? 

Mr.  Collins  :     No,  sir  :  I  did  not  this  time. 

Mr.  Griggs  ;     Then  it  is  irrelevant. 

30 

Mr.  Collins  :  He  admitted  this  time  he  was  a 
director ;  he  forgot  it  before.  It  need  not  be 
read  now. 

Cross-examination  resumed  by  Mr.  McCarter  : 

t^.  Did  this  paper  refer  to  the  company  wliich  had  its 
name  changed  to  the  New  Jersey  Franklinite  Company? 

A.  That  is  the  paper  you  now  hold  in  your  iiaiid,  is  it 
not — the  title  of  the  company  ?  «q 
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Mr.  Collins  :     That  ought  not  to  be  read  either. 

Q.  Mr.  Cleveland  first  called  your  attention  to  these 
ores  in  Siisse.x  Count}-  ? 

A.  He  did. 

Q.  When  was  that  ? 

A.  Well,  I  should  think  it  was  about  1845,  somewheres 
there  ;  but  I  did  not  come  out  here  at  that  time. 

Q.  Yon  did  not  come  out  until  1848  ? 

A.   I  did  not;  that  is  my  recollection. 

Q.  Now,  can  you  tell  us  when  you  came  out  ? 

A.  1848. 

Q.  What  time  in  the  year  ? 

A.  I  think  it  must  have  been  in  the  summer  season  • 
about  the  middle  of  the  year,  but  I  could  not  fix  the  exact 
month. 

Q.  Who  came  with  you  ? 

Q.  Well,  1  am  very  positive  Cleveland  came  out  with 
me,  and  I  think  Farrington  was  along. 

Q.  Tills  visit  I  refer  to  is  the  first  visit? 

A.  Well,  I  think  it  was  Cleveland,  and  I  am  under  the 
impression  that  Farrington  came  along.  He  had  examined 
mines  for  me  in  different  parts  of  the  country. 

Q.  Had  Farrington  ever  been  there  before,  do  you 
know  ? 

A.  I  do  not  know. 

Q.   Had  Cleveland  been  there  before? 

A.  Oh,  yes ;  he  had  been  there  before  and  claimed  that 
he  owned  a  lease  from  Dr.  Fowler  on  Sterling  Hill,  and 
that  was  the  place  that  lie  was  to  conduct  me  to  show  me; 
he  had  a  very  fine  specimen  of  red  oxide  of  zinc  which  was 
about  eighty  per  cent  of  zinc;  the  pure  article  ;  there  was 
not  a  particle  of  franklinite  in  it. 

Q.  How  do  you  know  what  per  cent,  of  zinc  that  had 
in  it  ? 

A.  We  had  it  tested. 

Q.   When  did  you  have  it  tested  ? 

A.  About  the  same  time. 

Q.  Then  you  went  up  there  ? 
40        A.   Yes,  sir. 
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Q.  And  you  went  to  Sterling  Hill? 

A.  Yes,  sir. 

Q.   What  did  you  do  about  Mine  Hill  ? 

A.  At  that  particular  time  we  did  nothing  about  Mitie 
Hill  ;  we  siuiply  walked  over  it,  perhaps,  and  Samuel  Fow- 
ler was  along  with  us;  he  was  here  at  that  time  at  his 
mother's  house. 

Q.   Did  Samuel  Fowler  meet  you  there? 

A.  You  are  well  aware  that  there  were  no  hotels  here 
ill  those  days,  and  we  used  to  stay  sometimes  at  one  place  jq 
and  sometimes  at  another,  and  at  that  time  I  was  invited 
to  stay  at  Fowler's  mother's  house,  the  old  homestead  ;  that 
is  where  I  met  him  and  his  wife;  he  had  not  been  married 
a  great  while. 

Q.  What  did  you  do  on  Mine  Hill  ? 

A.  Nothing,  except  that  we  walked  over  it  and  talked 
about  it ;  that  is  all. 

Q.  What  openings  had  been  made  on  the  hill  then  ? 

A.  There  were  no  openings  that  I  recollect  of  at  this 
time,  except  the  Weigiits  and  Measures  opening.  20 

Q.  Did  you  go  down  into  that  and  inspect  it? 

A.  I  did. 

Q.  What  was  the  character  and  appearance  of  the  out- 
crop, the  exposure? 

A.  At  that  time  there  was  no  out-crop  ;  it  was — a  shaft 
had  been  sunk  perhaps  six,  eiglitor  ten  feet,  and  you  could 
go  down  and  look  at  it. 

Q.  Where? 

A.  At  the  Weights  and  Measures  opening.  They  had 
taken  out  a  quantity  of  zinc  ore  from  there  ;  it  was  there  30 
reported  to  me;  I  was  not  there  to  see  it  taken  out,  and  I 
was  not  aware  except  by  statements  made  by  others,  that 
the  United  States  Government  had  used  that;  I  understood 
at  the  lime  that  Dr.  Fowler  was  a  Member  of  Congress,  and 
he  — 

Q.  I  do  not  care  about  that;  I  want  to  know  what  you 
saw  ;  you  saw  no  out-crop  there  ? 

A.  There  was  no  special  out-crop  there  at  that  particular 
point. 

Q.   I  am  not  speaking  of  that  ?  ^.y 
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A.  Well,  on  Mine  Hill,  I  do  not  remember  any. 

Q.  You  did  not  see  any  ore  then,  except  at  the  Weights 
and  Measures  opening? 

A.  Yes,  sir. 

Q.  That  is  all  you  saw  of  the  ore  on  Mine  Hill  ? 

A.  That  is  my  recollection  of  it. 

Q.  When  1  say  an  out-crop,  I  mean  an  exposui'e  of  ore 
clear  of  earth,  so  that  you  could  see  the  ore  itself  on  the 
surface,  and  you  do  not  remember  seeing  any  — 

A.  Well,  there  might  have  been  some  of  that  at  differ- 
ent points ;  I  don't  thiidc  I  was  on  Mine  Hill  half  an  hour. 

Q.  And  it  did  not  impress  yon  enough  for  you  to  re- 
member it? 

A.  No,  sir  ;  excepting  this,  I  was  satisfied  from  the  state- 
ments that  Farrington  made — 

Q.  I  am  not  askii»g  you  about  that  ? 

A.  I  was  satisfied  from  the  statements  made  to  me  that 
there  was  a  good  deal  of  ore  there. 

Q.  I  did  not  ask  you  what  Farrington  or  anybody  else 
said  ;  I  asked  you  what  you  saw  there  ? 

A.  Well,  I  do  not  remember  of  seeing  any  special  out- 
crop. 

Q.  When  next  did  you  go  to — 

A.  Mine  Hill? 

Q.  To  Mine  Hill? 

A.  It  was  a  great  many,  perhaps  some  months  after 
that.  I  had  iriade  an  arrangement  witli  Fowler  ;  I  had 
been  to  see  him  at  Port  Jervis  for  that  purpose. 

Q.  You  made  an  arrangement  with  Fowler  to  do    what? 

A.  To  bring  that  property  into  the  market. 

Q.   How  were  you  to  bring  it  into  the  market  ? 

A.  1  was  to  organize  it  into  a  corporation  and  to  get  per- 
sons to  subscribe  to  the  stock  of  that  corporation. 

Q.  A  corporation  founded  on  the  ore  at  Mine  Hill  ? 

A.   Founded  on  the  ore  at  Mine  tlill  ? 

Q.  Yes  ;  that  is  all.  Now,  was  there  any  such  corpora- 
tion afterwards  formed  ? 

A.  It  was. 

Q.  What  was  it  called  ? 
^Q        A.  It  was  called  the  Sussex  Zinc  &    Copper    Mining    & 
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Manufacturing  Coinpan}'. 

Q.  What  was  the  capital  gtock  of  that  ? 

A.  I  think  it  was  $375,000.  And  afterwards  increased 
to  $600,000. 

Q.  I  am  not  talking  about  the  after  increase,  what  was 
the  stock  of  the  corporation  wlien  formed  ? 

A.  $375,000,  I  think  it  was. 

Q.  And  the  expectation  was  to  get  subscribci's  to  take 
and  pay  for  that  stock  ? 

A.  Yes,  sir.  10 

Q.  How  much  of  the  stock  of  the  Sussex  Zinc  &  Cop- 
per Mining  &  Manufacturing  Company  had  been  issued 
when  the  deed  was  made  by  that  company  to  tlie  New  Jer 
sey  Zinc  Company  ? 

Mr.  Griggs  :     That  is  ruled  out. 

Q.  The  first  experitnent  for  the  making  of  spelter  by  the 
New  Jersey  Exploring  &  Mining  Company  you  say  was  in 
Newark  in  1S49^ 

A.  Yes,  sir. 

Q.  As  early  as  1849? 

A.  Yes,  sir. 

Q.  What  was  tiie  date  of  the  incorporation  of  tiiat  Com- 
pany ? 

A.  The  date  of  the  incorporation  ? 

Q.  The  New  Jersey  Exploring  &  Mining  Company  ? 

A.  It  was — of  course,  I  think  you  have  that  in  tliose 
books,  I  don't  know. 

Q.  Yes ;  we  have  it  in  the  books.     You  made  tiien,    you  30 
say,  about  two  atid  a  half  tons  of  spelter  ? 

A.  Yes,  sir. 

Q.  Was  that  made  from  the  ore  as  it  was  mined  and  sent 
down,  or  was  it  subjected  to  the  process  of  separation  first? 

A.  It  was  subjected  to  the  process  of  separation,  first. 

Q.  What  was  tiiat  process  ? 

A.  That  process  was  using  magnets,  taking  the  frank- 
linit.e — to  separate  tliat  from  the  zinc  ore. 

Q.  Yes ;  and  the  magnet  was  used  for  the  purpose  of 
separating  tlie  franklinite?  ^y 
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A.   Yes,  sir. 

Q.  Was  the  ore  subject  to  any  other  process  before  sepa- 
ration took  place? 

A.  It  may  have  been  heated,  I  think  it  was. 

Q.   Do  you  know  the  purpose  of  tlie  heating  ? 

A.  That  the  lieat  caused  it  to  separate  more  easily. 

Q.  It  rendered  the — 

A.  We  could  get  the  frauklinite  out  easier  wliere  it   had 
been  thoroughly  heated  up,  and  I  think  it  was   heated    be- 
jQ   fore  it  went  to  the  magnets. 

Q.   Did  tliat  make  the  frauklinite  more  magnetic  than  it 
was  in  its  natural  condition  ? 

A.  1  think  it  did. 

Q.  Yes.     Then  after  the   separation,   what   was    thrown 
into  the  charge  to  make  the  spelter  ? 

A.  The  separated  zinc  ore. 

Q.   Well,  did  they  put  in  the    charge    all    the    substance 
that  was  left  after  the  frauklinite  was  taken  out  ? 

A.   Yes,  sir. 
2^       Q.  You  said  it  was  subjected  to  a  heat  of  1,500  to  2,0' lO 
degrees  of  fahrenheit.     Did  you  ever  see  a  thermometer  of 
fahrenheit  tliat  had  as  many  degrees  on  it  as  that  ? 

A.  No,  sir. 

Q.   How  did  you  determine  the  beat,  then  ? 

A.  Well,  it  was  determined    by    some    calculations    that 
were  made  by  the  engineer. 

Q.  Then,  of  course,  you    don't    know    personally    about 
the  degree  of  that  heat  ? 

A.  No.     I  only  knew  that  we  tried  it  at  a   lower    degree 
3Q   and  could  not  separate  it,  it  would  not  move  in  the  crucible. 

Q.  When  did  you  begin  to  make  iron  out   of    the    resid- 
uum ? 

A.  Very  soon  after  that. 

Q.  After  you  made  the  spelter  out  of  the  zinc  ? 

A.  Yes,  sir. 

Q.  Now,  what  was  the  yield  of  iron    as    compared    with 
the  zinc  product? 

A.  Oh,  the  yield  of  iron  was  very  small  compared    with 
the  zinc,  because  we  were  using  what  we  called    red    o.xide 
4Q  of  zinc. 
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Q.  And  that  had,  you  think,  about  twenty-five  per  cent, 
of  franklinite  ? 

A.  Yes,  sir. 

Q.  And  all  the  franklinite  that  was  in  the  residuum 
came  from  the  iron  ? 

A.  From  the  iron. 

Q.   Was  there  any  franklinite  in  the  residuum? 

A.  Yes,  sir. 

Q.  I  thought  you  took  out  the  franklinite  before  you 
took  out  the  ore  ?  jq 

A.   Well,  we  did  take  out  part;  we  didn't  get  it  all  out. 

Q.  Was  there,  after  the  process  of  separation,  an  ore 
which  only  had  in  the  first  place  twenty-five  per  cent, 
franklinite,  enough  iron  in  the  residuum  to  make  speige- 
leisen  successfully  ? 

A.  No,  sir. 

Q.  Sir? 

A.  No,  sir. 

Q.  Then,  from  what  was  those  blooms  or  pigs  of  speige- 
leisen  made  ?  20 

A.  They  were  made  from  that  residuum  after  collecting 
enough  for  that  purpose. 

Q.  What  knowledge  have  you  had  of  the  fact  that  these 
blooms  or  pigs,  whatever  they  were,  were  converted  into 
tools  ? 

A.  What  kind  of  tools? 

Q.   Well,  if  you  call  a  razor  a  tool — 

A.  Well. 

Q.  I  would  mention  that  as  one? 

A.  Well,  I  have  the  knowledge  that  they  were  made  and  3Q 
brought  to  the  office  ;  I  didn't  see  them  made. 

Q.  Riizors  were  made  and  brought  to  the  office  ? 

A.   Yes,  sir.     Pistols  were  made  and  brought  to  the  office. 

Q.  Sir? 

A.  Pistols  were  made  also. 

Q.  And  a  cannon  ? 

A.  A  caunon  was  made ;  I  never  saw  that. 

Q.  You  never  saw  that  ? 

A.  No,  sir. 

Q.   You  didn't  see  it  loaded  with  stone,  and  it  would  not   4Q 
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explode  ? 

A.  No,  sir;  I  didn't  see  that. 

Q.  You  said  something  about  the  blooms  or  pigs,  or  wliat 
ever  they  were,  sent  to  Worcester — 

A.  Where? 

Q.  What  was  the  name  of  the  firm  ? 

A.  Washburn  &  Co. 

Q.  What  knowledge  have  you  of  that  ? 

A.  I  have   the  certificate  of  Washburn,  the  live    tons 
jQ  sent  to  Boston — 

Q.  Have  ysu  any  other  knowledge  than  the  certificate  or 
information  from  anybody  else  ? 

A.  Yes,  sir;  I  had  of  Washburn  himself. 

Q.  That  was  information  ? 

A.  That  was  information.  I  didn't  see  the  process,  but 
it  was  puddled  there,  puddled  in  Boston,  and  sent  to  these 
works.  If  you  wish  me  to  state  what  he  said  about  it  I 
will  state  it. 

Q.  iS'o;  I  don't  want  you  to  do  that. 
2)       A.  Well? 

Q.  Yon  said  the  agreement  contracted  in  the  Sussex 
Company  case  was  not  carried  out  ? 

A.  Yes,  sir. 

Q.   What  do  you  mean  by  that? 

A.  Well,  I  mean  that  the  contract  and  the  understand- 
ing was — 

Q.  No  matter  what  tlie  understanding  was? 

A.  I  am  only  speaking  of  the  agreement  between  us, 
that  they  would  arrange    with   Brown    Brothers    &    Com- 

30   paiiy— 

Q.  Was  that  agreement  in  writing? 
A.  No,  sir;  it  was  not. 
Q.  Yes? 

A.  That  tliey  would  arrange  witii  Brown  Brothers  & 
Company  ;  they  were  to  issue  bonds  to  the  amount  of  $600,- 
000,  and"  we  were  to  have  $300,000  of  these  bonds  ;  those 
were  first  mortgage  bonds  of  tlie  interest  at  Stanhope. 
They  were  unable  to  carry  it  out. 
Q.  Then  nothing  was  done  ? 
40        A.  Nothing  was  done,  because — I  succeeded  in  getting — 
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we  Iiad  issued  stock — 

Q.  Now,  one  moment.     Tliat  is  enough.     Nothing   was 
done  under  that  contract  ? 

A.  No. 

Q.  Because  you  could  not  get  the  bonds  ? 

A.  It  was  cancelled. 

Q.  I  believe  that  is  ail. 


Mr.  Collins :     (Reading.) 
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Re-direct  examination  by  Mr.  Collins : 

Q.  Were  there  some  shipments  of  ore  made  under  that 
contract? 

A.  What,  the  Stanhope  ? 

Q.  Yes? 

A.  I  think  there  was,  but  that — yes;  tJicre  was  consider- 
able. 

Q.  How  did  this  franklinite  vein  on  Mine  Hill  that  you 
first  saw  there  present  itself  to  the  observer  ou  the  road, 
say  at  the  south  of  the  hill. 

Mr.  Collins  :     Then    there   is   some   discussion 
wliich  I  need  not  read. 

Q.  How  did  they  present  itself  to  the  eye,  this  vein  of 
franklinite  ore  ? 

A.  Why,  it  looked  like  a  black  mass  of  ore. 

Q.   Projecting? 

A.  On  the  hill. 

Q.  Sticking  out  of  the  ground? 

A.  Yes,  sir. 

Q.  That  is  it. 

Now,  the  matter  that  I  observed  because  I  did  not  have 
the  book  here  then.  I  was  asking  him  about  the  incor- 
poration and  the  different  people  connected  witli  tlie  com- 
pany to  work  franklinite,  and  in  looking  at  the  minutes  to 
see  if  there  is  any  reference  to  it  in  the  minutes,  I  think 
there  is  not.  I  have  the  act  of  1853,  and  ask  the  witness 
this.     .  4.0 
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Were  the  gentlemen  whose  names  I  read  to  you  or  state 
to  you,  connected  with  the  New  Jersey  Zinc  Company 
n  1853?  Horatio  Allen,  Christian  E.  Detmold,  John 
C.  Hitchcock,  James  S.  Green,  James  L.  Curtis,  Edwin 
Post  and  William  P.  Squier,  were  they  or  any  of  them 
connected  with  the  New  Jersey  Zinc  Company  ? 

Mr.  Collins :     Now,   the   rest   of   the  re-direct 
testimony  was  an  effort  on  our  part   to  have    him 
IQ  detail  the  procuring  of  a  charter  with  these   gen- 

tlemen  as   incorporators   and  to  have  him  prove 
the  purpose  for  which  that  was  procured. 

Mr.  Griggs  :     Now,  Mr.  Collins  ? 

Mr.  Collins  ;  Now,  when  he  was  called  again 
in  New  York,  on  the  20th  of  April,  last  month 
(reading). 


20 

JAMES  L.  CURTIS,  sworn. 

Examined  by  Mr.  Collins  : 

Q.  Where  do  you  live? 

A.  In  tlie  city  of  New  York. 

Q.  The  City,  County  and  State  of  New  York  ? 

A.  Yes,  sir;  that  is  my  residence. 

Q.  At  the  time  of  the  negotiations  by  the  executive  com- 
30  mittee  of  the  Sussex  Zinc  &  Copper  Mining  &  Manufac- 
turing Company,  with  Col.  Samuel  Fowler,  for  the  pur- 
chase of  mineral  rights  on  Mine  Hill,  Sussex  County,  New 
Jersey,  referred  to  by  you  in  your  testimony  given  at 
Newton,  on  the  previous  trial  of  this  cause,  was  the  ques- 
tion of  the  existence  of  a  vein  of  red  oxide  of  zinc  mixed 
with  franklinite  similar  to  that  existing  on  Sterling  Hill, 
the  subject  of  discussion  between  the  committeee  and  Col. 
Fowler  ? 

4.Q  Mr.  T.  N.  McCarter :     I  object  to  that  question 
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put  to  tlie  witness,  and  he  answered,  and  I  object 
to  it  now,  and  object  to  the  answer. 

The  Court :     I  think  this  does  not  come  within 
Judge  Dixon's  opinion  and  I  will  exclude  that. 

Mr.  Collins :     We     except.     What   was     said 
about  it? 

Same  objection,  same  ruling  and  exception. 
Q.  State  what  was  said  and  who  said  it  ? 

Same  objection,  same  ruling  and  exception. 
Q.  As  near  as  you  can  ? 

Same  objection,  same  rnling  and  exception. 
Q.  Who  said  so  ? 

Same  objection,  same  ruling  and  exception. 

Q.  Had  Col.  Samuel  Fowler  any  official  connection  with 
the  Sussex  Zinc  &  Copper  Mining  &  Manufacturing  Com- 
pany ? 

A.  He  was  one  of  the  directors  of  that  company. 

Q.  What  ore  was  called  zinc  ore  by  the  parties  to  this 
negotiation  ? 

Mr.  Griggs  :     That  is  objected  to. 

30 

Mr.  Collins :     We  pra}'  an  exception. 

Q.  In  snch  negotiation,  what  ore  was  called   franklinite  ? 

Same  objection,  same  ruling  and  exception. 
Q.   What,  on  Sterling  Hill? 

Same  objection,  same  ruling  and  exception. 
Q.  How  did  the  two  kinds  of  ore  exist  at  Sterling  Hill  ?    4.0 
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Mr.  MeCarter  :     That  is  objected  to. 

The  Court :  This  question  of  the  existence  of 
a  vein  on  Sterling  II ill,  I  admitted  ;  I  will  admit 
it  now. 

A.  The  ore  existing  at  Sterling  Hill  was  franklinite  and 
red  oxide  of  zinc. 

Mr.  MeCarter;     One   moment;  the  answer   is 
1"  not  responsive. 

The  Court ;     I  presume  it  is  preliminary. 

Q.  How  did  the  two  kinds  of  ore  exist — how  exist? 
A.  The  franklinite  was  on   the   back   of  the  zinc,  and 
covered  by  a  bed  of  limestone  on  the  front. 
Q.  Were  there  two  distinct  veins? 
A.  There  were  two  distinct  veins,  so  recognized. 

20  Mr.  MeCarter:     We  renew  our  objection  to  all 

this  testimony. 

The  Court ;     1  admit  it ;  take  an  exception. 


I 
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To  -wliicli  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingy 

Tar.   J.   MAGIE,  ^g 

/.  s.  c. 


Q.  Was  tliere  or  not,  any  of  the  mineral  franklinite  min- 
gled witii  the  zinc  ore  ? 

A.  Yes ;  it  was  never  found  different  to  my  knowledge, 
it  was  always  mixed  with  it. 

Q.  I  show  you  a  paper  writing  marked  for  identification. 
40  Exhibit  Curtis  D.  1,  April  20,  1895,  and  I  ask  you  is   the 
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signature  of  James  L.  Curtis   as    a  witness  to  tlie  signature 
of  John  Fowler,  in  your  writing? 

A.  It  is. 

Q.  Did  you  see  Joiin  Fowler  execute  that  paper  ? 

A.  I  did — AVIiat  is  the  date  of  that  paper  ? 

Mr.  Collins  :     It  is  dated. 

Q.   From  whom  did  you  procure  this  paper? 

A.  From  whom  did  we  procure  it  ? 

Q.  No;  from  whom  did  you  procure  it?  ^^ 

A.  Samuel  Fowler. 

Q.  When? 

A.  About  the  time  of  that  date — I  do  not  see  that  tlie 
paper  bears  any  date  except  the  year  1848. 

Q.  Has  it  been  in  your  custody  ever  since,  until  you  per- 
mitted the  defendant  to  take  it  from  your  papers  ? 

A.  It  lias. 

Q.  And  that  was  quite  recently  ? 

A.  Yes. 

20 

Cross-examination  by  Mr.  McCarter  : 

Q.  Where  did  John  Fowler  execute  it  ? 

A.  Right  in  his  home  in  Sussex  County. 

Q.  Were  you  there  ? 

A.   Was  I  there? 

Q.  Where  in  Sussex  County  was  his  home? 

A.  Well,  tiiey  called  it  Franklin,  I  think  ;  the  old  Jiome- 
stead. 

Q.  At  liis  father's  old  residence  ?  30 

A.  Yes,  sir ;  at  his  father's  old  residence. 

Q.  How  did  this  paper  come  to  be  given  to  you  ? 

A.  Because  we  found  there  was  a  flaw  in  the  title,  and 
that  Col.  Fowler  at  tiie  time  did  not  own  the  property 
wliich  he  had  conveyed. 

Q.  Well? 

A.  And  afterwards  he  made  these  deeds  which  were 
found  on  record,  and  Ames  and  Alger — Col.  Fowler,  when 
I  first  made  his  acquaintance  was  perfectly  satisfied — (in- 
terrupted). 4.0 
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Q.  Won't  you  please  answer  my  question — how  it  came 
to  he  left  with  you  ? 

A.  The  paper  ? 

Q.  Yes? 

A.  Because  I  was  the  president — I  don't  know  wliicli 
that  company  attaches  to — we  never  thought  tlie  paper  of 
any  consequence  after  we  discovered  that  the  title  was  not 
good;  that  was  taken  at  the  time  in  case  Fowler  should 
die — his  iieirs — as  he  supposed  he  owned  it,  and  we  sup- 
10   posed  that  that  would  be  strengthening  his  original  deed. 

Q.   Well,  this  deed  was  taken  with  your  knowledge  ? 

A.  Oh,  yes,  sir. 

Q.  Why  was  it  made  to  Fowler? 

A.  Why  was  it  made  to  Fowler  ? 

Q.  Yes? 

A.  That  is  not  made  to  Fowler,  is  it  ? 

Q.  That  deed  ? 

A.  This  one  ? 

Q.  Yes,  this  one  we  are  speaking  of? 
20       A.  Let  me  see  it ;  let   me   see  what   it  is.     (The   paper 
here  handed    to    the  witness,  who   says) :     It  was  made  to 
Fowler  because  Fowler  had  given    us  a  deed,  and  we   sup- 
posed tliis  would  strengthen  it. 

Q.  The  purpose  was,  then,  to  fortify  the  title  which  you 
already  liad  ? 

A.  Yes,  it  was — no ;  we  liad  the  deed   from  Fowler,  and 
this  was  intended    to    fortify  it,    supposing  that   when  we 
discovered    he  liadn't  tiie    title — it  was  still   in    Ames  and 
Alu^er — why  tins  was  taken  before  that  time — 
3Q       Q.  Before  what  time  ? 

A.   It  was    before — well,  about    the  time  we    discovered 
that  Fowler  did  not  own  the  property  he  had  conveyed. 

Q.  When  did  yon  discover  that  ? 

A.   We  discovered  it  about  the  same  time  that  that  paper 
was  executed  ;  that  is,  subsequent  to  that,  of  course. 

Q.  Fowler  executed    two  deeds,  didn't    he,  to    tlie  com- 
pany ? 

A.   Yes,  sir. 

Q.  A  confirmatory  deed,  as  well  as  the  original  deed  ? 
^Q       A.  Y"es,  sir. 
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Q.  Was  this  paper  taken  before  or  after  the  confirmatory 
deed  ? 

A.  Oh,  it  was  taken  before. 

Q.  And  the  purpose  of  it  was  to  strengthen  the  title 
which  the  conipaiiy  ah-eady  had  to  the  mineral  which  they 
had  bought  of  Fowler  ? 

A.  Yes,  sir.  The  lirst  deed  of  Fowler's ;  we  found  that 
that  deed  did  not  convey  the  property. 

Q.  And  this  was  intended  to  convey  the  same  property  ? 

A.  Yes,  this  was  intended  to  convey  the  same  property  ;  10 
we  supposed  we  strengthened    ourselves    by  getting  this — 
that  was  it. 

Q.  Where  were  you  when  it  was  given  to  you — when 
the  deed  was  given  to  you  ? 

A.  Wiiich  deed  do  you  refer  to? 

Q.  This  we  are  talking  of  ? 

A.  1  suppose  I  was  at  the  office  in  the  city  of  New  York  ; 
that  is  my  impression. 

Q.  Wliy  didn't  you  liave  it  recorded  ? 

A.  We  didn't  tliink  it  was  necessary.  20 

Q.  Wherein  did  the  necessity  for  recording  tliis  deed 
differ  from  the  same  necessity  as  to  any  other  deed  ? 

A.  We  intended  to  have  anotlier  deed  after  we  got  the 
title  from  Ames  and  Alger,  when  we  got  a  confirmatory 
deed — that  paper  was  laid  by,  among  other  papers,  and  not 
it) tended  to  be  used. 

Q.  These  discussions  of  whicli  you  spoke,  prior  to  the 
conveyance  by  Fowler  to  tlie  Sussex  Zinc  &  Copper  Min- 
ing &  Manufacturing  Company — 

Q.  These  discussions  of   which  you   spoke   prior  to   the  ^0 
conveyance  by  Fowler  to   the  Sussex  Zinc  &  Copper  Min- 
ing &  Manufacturing  Company,  as  to  what   they  believed 
to  be  ores,  when  did  they  take  place  ? 

A.  They  took  phice  in  18-1-8,  at  the  office  in   New  York. 

Q.  Before  or  after  the  execution  of  the  deed  from  Fow- 
ler to  tiie  Sussex  Company,  which  we  call  the  ''  zinc 
deed  "  ? 

A.  Well,  he  executed  to  deeds,  wliich  do  you  refer  to  ? 

Q.  I  refer  to  the  deeds  whicli  he  executed,  one  for  the 
zinc  and  the   other  for   the  frunklinite  ;  he  executed   two  .jy 
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deeds  at  the  same  time  to  the  company  ;  how  long  before 
that  was  it  these  discussions  took  phice  ? 

A.  I  don't  remember  the  specified  time  of  the  month  ;  it 
was  in  1848. 

Q    But  what  time  in  1848? 

A.  I  cannot  tell  j'ou. 

Q.  What  makes  you  think  it  was  in  1848  ? 

A.  Because  we  were  organizing  all  these  interests  at  that 
time,  and  our  attention  was  given  to  it. 
2Q       Q.  All  what  interests  ? 

A.  The  interests  in  the  franklinite  and  zinc,  both  on 
Mine  Hill  and  Sterling  Hill. 

Q.  Well,  what  knowledge  had  you  at  the  time  of  these 
conversations,  and  before  the  deeds  of  1848  were  delivered, 
as  to  the  existence  of  the  two  veins? 

A.  On  Sterling  Hill  ? 

Q.  Anywhere? 

A.  I  had  been   at  Sterling  Hill  and  examined  it  myself. 

Q.  To  what  extent  ? 
20        A.  Over  the  sixty  rods  conveyed  to  the  company. 

Q.  You  had  been,  at  the  time  of  this  conversation  ? 

A.  Yes,  sir. 

Q.  You  first  visited  Mine  Hill  in  1848,  yon  said  ? 

A.  That  is  my  impression  ;  it  might  have  been  the  latter 
part  of  1847  ? 

Q.  What  time — what  season  was  it? 

A.  The  summer  time — I  didn't  propose  to  get  frozen 
out;  I  knew  Sussex  County  is  a  very  cold  country. 

Q.  Can  you  swear  that  you  were  on  Mine    Hill  ever  be- 
30   fore  th&suminer  of  1848  ? 

A.   No,  sir;  I  cannot. 

Q.  Or  on  Sterling  Hill? 

A.  No,  sir. 

Q.  What  knowledge  had  you  at  the  time  when  the  deeds 
of  1848  were  made,  as  to  the  contents  or  structure  of  these 
veins  at  Sterling  Hill  ? 

A.  The  knowledge  I  possessed  was  by  personal  exam- 
ination with  my  engineer,  Mr.  Farrington. 

Q.  And  to  what  extent  did  you  make  that  examination  ? 
40       A.   Why,  we  made   that    examination   because  we    com- 
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iiieiiced  opening  tliere  very  soon  after  that ;  I  don't  re- 
member exactly  ;  we  commenced,  as  I  stated  before — Mr. 
Alger  and  some  of  these  people  commenced  to  run  a  tun- 
nel, and  they  went  in,  I  think,  perhaps,  one  liundred  and 
iifty  to  two  hundred  feet  in  it,  into  the  limestone,  and  then 
abandoned  it. 

Q.   Had  that  been  done  before  you  went  there  ? 

A.  That  had  been  done  before  I  went  there. 

Q.  And  you  saw  that  ? 

A.  Yes,  sir;  I  saw  that.  10 

Q.  When  you  went  there? 

A.  Yes,  and  the  zinc  at  that  time  was  not  seen  at  Ster- 
ling Hill;  the  franklinite  might  iiave  possibly  been  dis- 
covered, but  the  zinc  was  not,  and  instead  of  rniming  the 
tunnel,  I  directed  that  the  engineer  should  sink  down  from 
tiie  surface,  and  we  commenced  on  the  surface  and  sunk 
down,  I  think — tny  recollection  is — five  feet;  we  sunk 
down  and  struck  the  vein  ;  it  was  about  two  and  a  half 
feet  wide  of  red  oxide  of  zinc ;  of  course,  always  mixed 
with  franklinite  and  what  miners  would  call  a  wedge  vein,  20 
narrower  at  the  top  and  widening  as  it  went  down. 

Q.  And  you  say  now  that  you  had  made  those  explora- 
tions before  the  deed  of  18i8  was  made? 

A.  Yes,  before  the  deed  was  made. 

Q.  Are  you  sure  of  that? 

A.  Yes,  I  am  sure  of  that. 

Q.  Did  you  know  at  tiiat   time  what  they,  the  constitu- 
■  ents  of  the  so-called  zitic  vein  were,  at  Sterling  Hill  ? 

A.  I  did  not. 

Q.  Did  vou  know  what  the  constituents  of  the  so-called   30 
franklinite  at  the  same  place  were  ? 

A.  No,  sir;  we  did  Tiot  know  that  an  analysis  had  been 
made. 

Q.    Did  Fowler  know  ? 

A.  I  am  not  positive ;  I  think  he  did.  l)ut  I  do  not  know 
that  fact. 

Q.  Had  any  other  of  the  directors  of  your  company  be- 
sides yourself  and  Fowler,  been  on  the  ground  and  seen 
the  localities  on  Sterling  Hill  and  Mine  Hill  before  the 
deeds  of  1S4S  were  made  ?  40 
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A.  I  don't  remember  that  they  had  been  on  the  hill — 
tliat  the  directors  had  been  on  the  hill. 

Q.  You  say  tlie  red  oxide  ore  was  called  zinc  ore  ? 

A.  It  was  called  the  red  oxide  of  zinc. 

Q.  Yes,  red  oxide  of  zinc  ? 

A.  But  they  put  something  in  there — I  think  the  ex- 
perts called  it  red  zinc. 

Q.  Well,  did    you   know  at  that    time  of    the  existence 
anywhere  of  any  other  ore  of  zinc  besides  this  red  zinc? 
10       A.  Yes. 

Q.  What? 

A.  Well,  you  know  there  was  some  silicate,  both  here 
and  on  the  other  hill. 

Q.  You  knew  that  at  the  time  ? 

A.   Yes,  I  knew  that  at  that  time. 

Q.  And  where  did  the  silicate  occur? 

A.  Well,  it  occurred  with  the  franklinite. 

Q.  Well,  you  sa.y  you  knew  that   was  there,  in  answer  to 
my  question  if  you  knew  of  the  existence  of  any  otlierzine 
20   ore? 

A.  Yes,  there  may  be  some  otiier  minerals  on  there  that 
has  zinc  in  them,  but  I  do  not  remember  about  that 
specially. 

Q.  But  the  existence  of  silicate  in  considerable  quantities 
was  known  at  the  time  ? 

A.  No,  sir;  it  was  not  in  considerable,  but  it  was  known 
to  be  mingled  with  franklinite  in  small  quantities. 

Q.   Do  you  know  whether  it  turned  out   to   be   mingled 
in  large    quantities? 
30        A.  1  don't  think  it   lias,  to  my  knowledge,   so    far  as  I 
know. 

Q.  You  said  in  your  former  examination  tliat  the  en- 
gineers had  been  up  there  before — whom  did  you  refer  to? 

A.  I  referred  to  Major  Farrington  ;  I  am  positive  that 
Farrington  had  been  up,  but  I  think  he  was  up  with  me  ; 
I  don't  think  I  sent  him  before  that. 

Q.  Now,  on  tliat  occasion,  you  said  they  "  all  said  so," 
every  one  present — now,  who  was  present  ? 

,^  Mr   McCarter  :     That  refers  to  a    conversation 

40 
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tliat  was  ruled  out.  I  go  to  "  iiow  long  did  Far- 
ringtou  continue  to  be  mining  engineer  of  the 
New  Jersey  Exploring  Company,  afterwards 
called  tlie  Zinc  Company  "  ? 

A.  He  continued  as  long  as  I  was  connected  with  the 
company. 

Q.    How  long  was  that  ? 

A.  Several  years  ;  I  don't  remember. 

Q.  When  did  your  connection  with  the  companj'  cease  ?   jq 

A.  It  ceased  when  the  title  was  changed  to  the  New  Jer- 
sey Zinc  Company,  and  I  resigned  as  president,  but  I  was 
in  the  executive  committee   three  or  four  years  after  that. 

Q.  Did  he  become  mining  engineer  of  tiie  New  Jersey 
Franklinite  Company  ? 

A.  Yes,  sir. 

Q.  And  who  was  president  of  that  company  ? 

A.  I  was. 

Q.  And  when  did  you  become  president  of  it  ? 

A.  When  we  changed  the  title  from  the  Sussex  Zinc   it  20 
Copper    Mining    &    Manufacturing   .Company ;    it    was 
changed  by  the  Legislature  to  the  New  Jersey   Franklinite 
Company. 

Q.  And  were  you  a  stockholder  in  that  company  from 
that  time  ? 

A.  I   was. 

Q.  To  what  extent? 

A.  It  was  to  a  pretty  large  extent ;  I  don't  remembei-. 

Q.  Give  your  best  recollection  ? 

A.  My  best  recollection  is,  that  it    was    about    one-third  30 
of  the  whole  company  ;  I  think  Samuel  Fowler  and  myself 
owned  about  two-thirds  of  the  whole  thing. 

Q.  Of  the  New  Jersey  Franklinite  Company  ? 

A.  Yes. 

Q.  And  tlie  stock  was  §600,(t00  ? 

A.  It  was  §600,000  at  first,  but  it  was  afterwards  in- 
creased to  Sl,200,('00. 

Q.  Well,  whatever  it  was,  you  and  Samuel  Fowler 
owned  about  two-thirds  of  the  entire  stock  ? 

A.  About — well,  put  it  at  about    three-<pi;uters    instead   40 
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of  two-tliirds. 

Q.   Yon  said  on  your  examination  at  Newton,    that    30U 
and  your  brotlier,  Daniel  [1.  Curtis,  toolc  deeds  from  Fow- 
ler for  the  franklinite,  as  trustees  of    the  Franklinite   Min- 
ing Company  ? 
A.  Yes. 

Q.  And  yon  said  that  was  not  a  corporation  1 
A.  It  was  not. 
Q.   What  was  it  ? 
•jQ       A.   An  association  under  the  common  law,  and  we  were 
trustees  of  tiie  company. 

Q  And  were  yon  interested  in  that  enterprise,  that  asso- 
ciation ? 

A.  Yes,  sir. 

Q.  Were  you  a  stockholder  ? 
A.  Yes. 

Q.  To  what  extent? 

A.  Well,  I  think,    as  far  as  I  remember  about  it,    about 
one-iialf  of  the  whole  concern. 
20        Q-  What  was  the  capital  of  the  concern  ? 

A.  I  don't  think  tl*ere  was  any  specified  capital    named, 
it  was  shares,  and  owned  thus   in    that  particular   interest, 
but  it  was  not  looked  upon  as  a  cash  capital. 
Q.   Was  Col.  Fowler  interested  in  that,  too  ? 
A.  Yes. 

Q.  To  what  extent? 

A.  Oriirinally  he  was  interested  to  about  one-half,  but  lie 
sold  out  a  jyood  deal  of  his  stock.     Samuel    Fowler  got  out 
of  these  concerns  about  $300,000,   through  all  of  them. 
30  Q.   Wliat  was  the  purpose  of   running  the  line  east  and 

west  to  divide  the  hill — you  said  in    your   direct    examina- 
tion yon  had  that  done  i 

A.  It  was  because  there  was  different  interests,  at  the 
south  end,  and  the  New  Jersey  Fraidditiite  Company  did 
not  own  anything  at  the  north  end  of  tiie  hill.  They 
owned  up  to  a  certain  point,  and  we  had  that  line  run  for 
the  purpose  of  recognizing  the  different  interests.  The 
Curtis  trustees  took  all  the  franklinite  in  the  north  end  of 
the  hill  to  the  Hamburg  road,  and  I  don't  know  but  they 
40    went  beyond  that ;    1  don't  remember    about    that  speciti- 
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cally.  And  the  New  Jersey  Fraiiklinite  Company,  the 
Boston  people,  had  become  interested  in  that ;  Francis  Al- 
ger, and  also  Ames,  was  interested  in  that,  and  some  others, 
and  we  thought  it  advisable.  The  south  end  of  Mine  Hill 
was  owned  all  by  the  New  Jersey  Fraiiklinite   Company. 

Q.  The  Curtis  trustees  owned  the  north  end  ? 

A.  Yes. 

Q.  And  to  whom  did  they  convey  that? 

Mr.  E.  n.  McCarter:     Mr.  Collins  objected  to   jq 
that  question. 

Mr.  Collins:     Nevermind    the  objection.     Go 
on  to  the  answer. 

A.  I  think  you  will  have  to  go  to  the  deeds   for  that. 

Q.   You  cannot  remember  ? 

A.  Not  at  the  moment,  I  cannot,  but  I  can  perhaps  think 
about  it. 

Q.  Did  the  Fowler    Franklinite    Company  have  any  in- 
terest in  it  ?  20 

A.   Yes;  I  think  they  must  have  conveyed  it. 

Q.  What  company  was  that. 

A.  They  were  chartered  under  the  laws  of  New  Jersey. 

Q.    Were  you  interested  in   that  ? 

A.  1  was. 

Q.  To  what  extent  ? 

A.  To  a  very  large  extent. 

Q.  Give  us  your  idea  about  the  proportion  or  magnitude 
of  it? 

A.    Well,  after  the  New  Jersey  Zinc  Company,    after  1  30 
had    left    that    company,  a  disposition  was    manifested   by 
their  then  directors— (interrupted). 

Q.  (Question  repeated.) 

A.   Well,  1  suppose  1  owned  about  half  of  it. 

Q.   How  was  Col.  Fowler  interested  in  it  I 

A.  He  was  interested  in  it  the  same  as  1  was. 

Q.   Was    that   property  or  claim  ever  transferred  to  the 
Franklinite  Steel  Company? 


i[r.  R.  H.  McCarter :     Do    you  want  vour  ob- 


40 


954 

jection,  Mr.  Collins  ? 

Mr.  Collins  :     No,  never  mind  it. 

•A.  No,  I  think  iL was  never  transferred  to  the  Frank- 
linite  Steel  Company;  it  was  transferred  back  to  the  FowIcf 
Company,  under  the  direction  of  the  Gurtis's — (ij'iter^ 
rupted).  ''  ■ 

Q.  I  want  to  know  the  fact  ? 

A.  That  is  the  fact  ;  the    Fowler   Company    transferred 
10  the  pro[>erty  back  to  the  Cnrtis's.  ' 

Q.  That  is  the  fact  ? 

A.   Yes. 

Q.  Then  what  did  the  Curtis's  do' after  that? 

A.  The  Cnrtis's  after  that — finally  they  made  a  contract 
with  the  Franklinite  Steel  «&  Zinc  Company  for  onr  inter- 
ests there. 

Q.  Was  that  contract  in  writing  ? 

A.  I  think  it  was. 

Q.  Ai>d  recorded  ? 
20       A.  No,  sir. 

Q.  What'was  the  Franklinite  Steel  &  Zinc  Company  ? 

A.  The  Franklinite  Steel  &  Zinc  Company  took  a  veiy 
large  interest  in  nil  these  mining  rights  which  Dr.  Fowler 
owned,  embracing  about  between  4^000  and  5,000  acres  of 
land  in  Sussex  County.  That  is,  tliey  took  the  franklinite 
and  the  zinc,  and  the  arrangement  that  was  made  between 
the  Franklinite  Steel  &  Zinc  Company; — the  arrangement 
was  made  to  control  all  the  interests  there  of  all  the  differ- 
ent companies  that  we  had  anything  to  do  witii— ^all  were 
30  consolidated  under  the  Franklinite  Steel  &  Zinc  Company. 
,  Q.  What  were  these  different  companies  as  those  which 
you  had  anytiiing  to  do  witli— ^please  enumerate  them  ? 

A.  The  Union  Exploring  &  Mining  Company  for  one  ; 
those  interested  in  the  nortli  part  of  Mine  Hill  ;  that  was 
called  the  Franklinite  Mining  Company,  and  for  tlie  mo- 
ment I  do  not  remember  the  others. 

Q.  Were  you  interested  in  all  these  companies? 

A.  I  was. 

Q.   Have  you  enumerated  all  the  companies  that  you  can 
40  think  of  that  were  organized,  found.ed  on  these  minerals  on 
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Mine  Hill  < 

A.  No,  sir  ;  I  have  not. 
,Q.  Can  you  mention  any  others? 

A.  [  don't  remember  any  others  at  the  moment,  yet 
there  were  some,  I  think. 

Q.  Were  yon  interested  in  all  these  corporations  ? 

A.  I  was  interested  in  all  these  corporations;  yes,  sir. 

Q.  And  did  you  continue  to  be  interested  in    the   frank- 
linite,  on  the  north  half  of   Mine  Mill  until  you  made  tjm 
conveyances  to  Mr.  Ileckscher,  or  to  the  Lehigh  Zinc  Com-  10 
. pany  ? 

A.  The  Franklinite  Steel  &  Zinc  Company  made  the 
veyances  to  Mr.  Heckscher. 

Q.  Until  tiie  Franklinite  Steel  &  Zinc  Company  made 
their  conveyances  to  Mr.  Heckscher,  did  you  continue  to  be 
interested  in  the  franklinite  on  the  north  half  of  Mine 
Hill  ? 

A.  Yes,  sir. 

Q.  Did  any  of  these  companies  ever  do  any  mining  on 
the  north  half  of  Mine  Hill?  20 

A.  I  don't  remember  any  mining  ;  there  might  have  been 
a  little  exploration,  but  I  do  not  think  they  made  any 
mining. 

Q.  Did  they  ever  authorize  any  mining  ? 

A.  On  the  north  half  of  Mine  Hill — yes,  they  did.  . 

Q.  Where? 

A.  On  what  is  called  the  "  Greer  opening,"  on  the  north 
j)art  of  Mine  Hill. 

Q.  Who  did  that  mining  ? 

A.  It  was  done — it  was  an  arrangement    made  by  John   3o 
Gardner  to  take  out  1,000  tons  of    franklinite  ore,  and  he 
took  out  1,000  tons  of  franklinite  ore,  and  I  told  Mr.  Gard- 
nei' — (interrupted). 

Q.  Never  mind  that.  Was,  there  any  other  mining  done 
on  the  north  half  of  Mine  Hill  under  the  authority  of  the 
Franklinite  title  than  that  done  by  John  Gardner? 

A.  I  don't  remember  that  there  was. 
'    Q.  Did  you  ever  know  anything  about  the  Bristol  Frank- 
linite Company  ? 

A.  Yes.  4y 
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Q.   Did  3'ou  have  anjtliiiig  tu  do  with  that  company  ? 

A.  Tiiere  were  some  leases  granted  to  it,  1  believe — no, 
I  hud  nothing  to  do  witli  it. 

Q.  By  whom  were  the  leases  granted  ? 

A.  By  some  companies,  but  I  don't  remember  mnch 
about  it,  as  I  iiad  nothing  to  do  with  it  except  as  to  tiiese 
leases;  it  all  went  to  pieces;  there  was  nothing  in  it. 

Q    The  Bristol   Franklinite  Company,  did   they  do   any 
mining  there? 
10        A.  I  do  not  remember. 

Q.  Don't  you  know  they  did  mining  tliere  witli  Mr. 
Kimble  ? 

A.  I  don't  remember;  1  don't  think  they  did. 

Q.  Whatever  the  Bristol  Franklinite  Company  did,  they 
did  it  under  these  leases  you  speak  of  ? 

A.  1  don't  remember,  but  whatever  was  done,  was  done 
under  these  leases. 

Q.  Did  you  ever  make  a  lease  to  a  man  named  Wilson  ? 

A.  1  don't  think  we  ever  did;  we  gave   him  permission 
20  to  take  out  ore,  I  believe. 

Q.  During  the  time  you  and  the  companies  in  which  ^-ou 
were  interested  held  this  franklinite  title  on  the  north  half 
of  Mine  Hill,  did  the  New  Jersey  Zinc  Company  mine  on 
the  north  part  of  Mine  Hill  ? 

A.  I  have  no  personal  knowledge  about  that. 

Q.   Did  you  never  liave  any  knowledge  about  it  ? 

A.  Nothing  except  reports  njade  ;  I  never  saw  it. 

Q.  You  never  saw  it  ? 

A.  No,  sir. 
30        Q-  Were  you  examined  as  a  witness  in  the  suit  between 
Mr.  Trotter  and  the  New  Jersey  Zinc  Company,  whicli  was 
tried  in  Trenton  before  Judge  Nixon  and  a  jury? 

A.  Yes,  I  think  I  was. 

Q.  I  call  your  attention.  Colonel,  to  a  report  of  yonr 
testimony  given  in  that  case,  and  I  refer  to  page  199,  at 
line  10,  this  question  : 

"  Q.  How  often  have  j'ou  been  upon  this  prop- 
erty at  Mine  Hill  within  the  last  ten  years  ?  " 
An  "  A.  I  haven't  been  much  there  within  the  last 


ten  years — I  couldn't  say." 

"  Q.  You  liave  been  tliere  sometimes  within 
the  last  ten  years?" 

"A.  Oh,  yes,  sir  ;  periiaps  three  or  four  times." 

"  Q.  During  the  time  you  were  there,  you  were 
on  the  northern  part  of  Mine  Hill,  where  the 
New  Jersey  Zinc  Company  was  at  work  ?" 

"  A.  Yes,  sir." 

"  Q.   Were  they  at  work  there  at  the  time  ?  " 

"  A.  I  don't  recollect  particularly  whether  they   10 
were  or  not." 

"  Q.  They  were  openings  that  had  been  made 
there  ?  " 

"A.  Yes,  sii',  and  a  great  deal  of  ore  taken 
out." 

"  Q.  Do  you  know  who  had  done  that  ? " 

"A.  Well,  it  was  said  the  New  Jersey  Zinc 
Company." 

"Q.  You  didn't  see  them  and  didn't  i<now  that 
fact  ? "  20 

"A.  I  might  JKive  been  thei'e  and  overlooked 
them;  I  didn't  charge  my  memory." 

"  Q.  Do  you  know  whether  they  were  working 
there  when  the  lease  was  made   to  Mr.  Trotter  ?  " 

"  A.  I  don't  know  personally  about  it." 

"  Q.  1  understood  so  from  somebody.  I  don't 
know  that  it  was  Mr.  Trotter  ;  it  might  have  been 
Mr.  Kimble." 

1  will  read  a  little  further  :  gO 

"  Q.  What  was  the  idea  of  that  agreement  with 
Mr.  Trotter  as  to  the  contingency  of  his  being 
hindered  from  entering  upon  tlie  premises?" 

"A.  Weil,  there  was  a  dispute  about  a  bound- 
ary line  and  an  appreiiension  on  the  part  of  Mr. 
Trotter;  and  in  addition  to  that  Mr.  Trotter,  the 
tirst  lease  that  I  gave  him  of  the  500  feet,  under 
the  ruling  of  the  Court  of  Appeals,  the  Chancellor 
thought    proper    to    grant  an    injunction    against  ^o 
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liim.  They  took  an  appeal  to  the  United  States 
Courts.  The  iiiiuiiction  was  dissolved,  and  be 
was  apprehensive,  as  1  understood  him,  that  tlie 
Court  might  again  compel  liim  to  go  tiirough  the 
same  process,  and  therefore  delay." 

"  Q.  And  to  guard  against  tliat  you  made  tliis 
contract  with  him?" 

"  A.  Yes,  sir." 

"Q.   lie  was  to  bear  the  expense  of  that  ?  " 
IQ  "  A.  No  ;  he  was  to  bear  the  expense  and  take 

it  out  of  the  royalty." 

Cross-examination  by  Mr.  Cortland t  Parker: 

"  Q.  These  openings  you  have  spoken  of  were 
openings  out  of  which  the  Zinc  Company  were 
taking  zinc  ?" 

'•  A.  They  were  not  taking  zinc  ;  tiiey  were 
taking  both  frankliiiite  and  zinc  ;  tiiey  called  it, 
20  under  the  decision  of  the  Court  of    Appeals  here, 

all  zinc;  so  they  claimed  the  whole,  as  I  under- 
stand it." 

And  then  again  at  page  201,  at  line  10. 


'■'■Re-direct  examination  by  Mr.  Linn  : 

"  Q.  You  said  that  the  New  Jersey  Zinc  Com- 
pany were  mining  there;  at  least  tliat  there  had 
been  openings  made  on  the  hill,  and  it  was  under- 
stood that  the  New  Jersey  Zinc  Company  were 
mining  there  from  time  to  time  ? 

"  Yes,  sir." 

"  And  tliey  were  taking  ont  both  zinc  and 
franklinite." 

"  A.  Yes,  sir." 

"Q.  Wiiat  knowledge  did  you  liave  of  that — 
that  they  were  taking  out  both  zinc  and  franklin- 
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"  A.  I  saw  the  ores  lying  tliere.  There  was 
very  little  zinc.  It  was  what  I  should  call  frank- 
linite,  a  lar^^e  portiuii  of  it." 

Q.   Do  you  remember  to  testifying  to  that,  Colonel  ? 

"  Mr.  Collins :  I  object  to  the  question  as 
irrelevant,  and  as  not  being  cross-examination,  and 
as  an  attempt  to  contradict  testimony  given  in 
answer  to  a  question  not  cross-examination.'' 

Mr.  Collins:  Now,  I  haven't  any  objection  at 
this  time  if  I  am  permitted  to  read  what  he  said 
in  the  same  testimony  further  on  in  re-direct  ex- 
amination, but  Mr.  Griggs  is  so  captious  and  has 
said  that  I  cannot  read  it — 

Mr.  T.  N.  McCarter :  Do  you  object  or  do 
you  not  object.  Do  you  want  to  drive  a  bargain 
with  us  that  you  will  not  object  if  we  do  not  ? 

Mr.  Collins:  I  shall  not  ol)ject  provided  the 
whole  of  it  can  be  read. 

Mr.  T.  N.  McCarter :  He  was  asked  this  ques- 
tion and  he  answered — (reading). 

"  No  ;  I  don't  seem  to  remember,  that  is  twelve  years 
ago,  and  I  presume  that  what  I  stated  then  was  correct,  I 
have  no  doubt  of  it  at  all,  but  I  do  not  remember  much 
about  it  now,  I  cannot  add  anything  to  it."  3q 

Q.  Do  you  remember  now,  what  you  then  stated? 

A.  Well,  no ;  since  you  read  it  to  me,  I  remember. 

Q.  Your  memory  being  refreshed  by  what  I  have  read, 
can  you  now  repeat  what  you  then  said  ? 

A.  No ;  I  cannot  say  anything  more  than  you  read  to 
me,  I  would  not  undertake  to  go  beyond  it. 

Q.   But  you  are  willing  to  re-state  that '( 

A.   Yes.  sir. 

Q.  Excepting  the  mining  done  by  Mr.  Gardner,  and  what 
was  done  by  the  Bristol  Fraidvliuite  Company,  do  you  know   49 
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of  any  other  luining  done  on  the  north  part   of    Mine    Hill 
before  Mr.  Trotter  commenced? 

A.  No,  sir  ;  1  don't  remember  about  the    Bristol    Frank- 
Unite  Company,  personally. 
Q.  (Question  repeated.) 

A.  I  do  not. 

Q.   Did  any  of  those  companies  that  were   organized    on 
the  basis  of  those  ores  on  the  north  part  of  Mine  Hill,  ever 
erect  any  works  or  carry  on  any  business  ? 
jQ        A.  I  don't  remember  any. 

Q.  Would  anything  of  that  kind  have  happened  without 
your  knowledge  ? 

A.  No,  sir. 

Q.  You  said  on  your  examination  in  Newton,  in  which 
you  described  your  idea  that  the  colored  man  Anthony 
was  the  one  who  discovered  the  production  of  white  oxide 
of  zinc — (interrupted) — 

Witness — Discovered  the  process  which  was    followed — 
that  is  what  I  should  have  stated,  but  you  had   better   take 
2;)  the  facts— (interrupted). 

Q.  Hold  on,  I  did  not  get  through  with  my  question 
yet — you  said  it  was  not  known  that  anybody  had  ever 
made  it,  that  you  iiad  ever  heard  of  it  before,  didn't  you 
know  at  that  time  that  white  oxide  of  zinc  had  been  made 
and  used  as  a  paint  long  before  that  time? 

A.  No  personal  knowledge  of  it. 

Q.  Didn't  you  know  it  ? 

A.   Yes  ;  simply  by  report. 

Q.   You  understood  it  ? 
OQ        A.  Well,  not  to  any  extent. 

Q.   Where  did  you  understand  it  had  been  made? 

A.  I  understood  it  had  been  made  at  Fraidclin  by  some 
person  thei'e,  I  don't  remember  his  name — I  don't  think  he 
ever  made  a  ton. 

Q.  Anywhere  else  except  at  Franklin  ? 

A.  No,  sir. 

Q.  You  did  not  know  that  white  oxide  of  zinc  was  in 
use  as  a  paint  long  before  that  ? 

A.  Oh,  it  was  used  as  a  paint  in  Europe. 
40       Q-  That  is  what  I  am  getting  at— then    you    knew    that 
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wliite  oxide  of  zinc  luid  boon  used  as  a  paint  in  Europe  be- 
fore the  colored  man  Anthony  discovered  it? 

A.  Yes  ;  lie  did  not  discover  it — or  if  you  would  like  to 
have  the  facts,  I  can  tell  jou  what  it  was. 

Q.  We  have  your  account  of  the  fact. 

A.  Well,  that  is  all  there  is  to  it.  The  European  pro- 
cess I  might  say  was  not — (interrupted). 

Q.  Never  mind  that  ?  That  is  not  an  answer  to  mj 
question,  you  said  in  your  examination  in  Newton  that  you 
discovered  the  existence  of  the  vein  in  the  Buckwheat  field  10 
in  this  way,  that  you  saw  a  man  ploughing  deep,  and  you 
found  that  he  had  uncovered  about  six  feet  of  frank linite, 
and  then  you  called  Farriiigton  and  some  other  parties  you 
say,  and  we  got  workmen  and  had  the  vein  opened,  and 
found  it  was  some  thirty-Mve  to  forty  feet  wide  of  solid 
franklinite — is  that  the  locality  known  by  the  name  of 
"the  Buckwheat  opening." 

A.  Yes  ;  that  is  it,  that  is  true,  the  whole  of  it. 

Q.  And  the  one  on  which  the  Zinc  Company  have  been 
mining  a  good  deal  of  the  time  since  its  discovery?  20 

A.  I  don't  know  as  to  that. 

Q.  W  hat  do  you  mean  ijy  saying  it  was  "  solid  frank- 
linite"? 

A.  I  mean  it  was  solid  franklinite,  it  was  a  black  iron 
ore,  and  I  knew  that  franklinite  contained  a  certain  quan- 
tity of  zinc,  but  I  did  not  perceive  any  zinc  in  tliat  uncover- 
ing. 

Q.  You  took  it  to  be  franklinite — (interrupted). 

A.  The  zinc  was  in  chemical  combination. 

Q.  When    you   said '"solid  franklinite,"   did    you  mean  30 
franklinite  unmixed  with  any  other  substance  ? 

A.  No,  sir ;  1  did  not  mean  franklinite  unmixed  with 
any  other  sulijects;  I  meant  a  working  vein  of  franklinite 
that  could  be  used  as  a  product  in  the  mercantile  view 
of  it. 

Q.   For  what  product  ? 

A.   Foi'  both  zinc  and  spiegeleisen. 

Q.  You  have  not  answered  my  question,  whether  by 
'•solid  franklinite"  you  meant  pure  franklinite? 

A.  1  did  not  mean  crystal.  ^y 
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Q.  Wliat  did  you  mean? 

A.  I  meant  it  was  a  franklinite  vein,  as  then  understood. 

Q.  Solid  franklinite  ? 

A  I  meant  solid  franklinite ;  but,  of  course,  we  knew 
there  was  zinc  in  chemical  combination,  but  I  do  not  re- 
member seeing  any  in  mechanical  combination. 

Q.  That  is  what  you  meant  ? 

A.  Yes. 

Q.  Your  idea  was  in  calling  it  solid   franklinite,  that  it 
IQ   was  not  mixed  with  any   other   form    of    zinc   other    than 
tiiat  which  belonged  to  franklinite    in    chemical    combina- 
tion with  it? 

A.  Yes. 

Q.  Who  succeeded  you  as  president  of  the  Zinc  Com- 
pany ? 

A.  Cliristian  E.  Detmold. 

Q.  Did  Farrington  have  an  interest  in  the  New  Jersey 
Franklinite  Company  after  its  name  was  clianged? 

A.   My  impression  is  he  had. 
20        ^-   ^^®  he  one  of  tlie  directors? 

A.  Yes. 

Q.  I  don't  remember  wiiether  I  asked  you  or  not  whether 
Col.  Fowler  was  interested  in  that  company  ? 

A.  Yes. 

Q.  And  largely  ? 

A.  Yes,  he  was. 

Q.  When  you  said  in  regard  to  that  discovery  of  the 
Buckwheat  field  opening  that  the  ploughman  liad  un- 
covered about  six  feet  of  franklinite,  and  tiien  yon  called 
30  Farrington  and  some  other  parties,  and  you  got  woi'kmen 
and  had  the  vein  opened  and  fonnd  it  was  some  thirty  to 
forty  feet  wide  of  solid  franklinite,  wliat  did  you  mean  by 
"  having  the  vein  opened  "  ; 

A.  Uncovered. 

Q.  Simply  uncovered — that  is  what  you   meant  ? 

A.   Yes,  sir  ;  tliat  is  all. 

Q.  Did  you  dig  into  the  substance  of  it  ? 

A.  Well,  there  was,  perhaps,  a  blast  or    two  made,  that 
is  all. 
40        Q.  Colonel,  what  is  your  age  1 
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A.  I  was  born  in  1808,  according  to  the  Bible — I  call 
myself  tiftj'-uine,  and  I  don't  intend  to  get  any  oldei-  in  the 
next  ten  years. 

Q.  In  regard  to  the  New  Jersey  BVanklinite  Company, 
did  that  company  purchase  woi-ks  as  well  as  mines  ? 

A.  No,  I  don't  remember  their  purchasing  any  works ; 
tiiey  built  up  a  furnace  out  at  Newark,  where  they  tried  a 
great  many  experiments. 

Q.  The  New  Jersey  Franklinite  Company,  I  mean? 

A.  Oh,  the  New  Jersey  Franklinite    Company — I  don't   jq 
remember  just  at  the  moment — I   was  taken  very  ill  at  the 
time  the  company  got  into  trouble,  and  the  Boston   people 
were  the  cause  of  that  trouble — (interrupted). 

Q.  Now,  just  answer  my  question — now,  did  not  the 
New  Jersey  Franklinite  Company  purchase  all  its  mines, 
the  furnaces,  and  the  M'orks  there  ? 

A.  Yes,  they  did. 

Q.  Did  they  undertake  to  work  what  they  called  the 
fraidvlinite  ore,  in  those  works? 

A.  Well,    Col.    Farrington    did  some  work  there  on  his   ^0 
own  account,  but  I  don't  remember  the  day — yes,   1    think 
the    f^ranklinite    Company    did    some   trials  tliere — (inter- 
rupted). 

Q.  Didn't  they  undertake  to  make  iron  out  of  their 
blast  furnaces,  out  of  some  of  the  oi'e  yon  called  franklin- 
ite ore  ? 

A.  Yes. 

Q.   VViiat  was  the  result  of  that  experiment? 

A.  I  don't  I'emember. 

Q.    Don't  you  know  that  it  was  a  fuilui-e  ?  30 

\.  No,  I  don't  know  that  it  was  a  failure;  but  I  don't 
remember  particularly'  about  it. 

Q.  And  didn't  they  then  erect  works  for  the  separation 
of  zinc  and  the  making  of  zinc  ? 

A.  I  think  that  was  done  by  Col.  Farrington  by  permis- 
sion of  the  company. 

Q.  Under  the  authority  of  that  company  ? 

A.  Yes,  that  was  done  under  the  authority  of  that  com- 
pany, but  not  for  the  benefit  of  the  company  ;  we  were  not 
ready  to  go  into  the  concerns    and    some    privileges    were   4.^ 
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given  to  Col.  Fnri-ingtoii  for  that  purpose. 

Q.  1  show  you  a  paper  dated  tlie  4th  of  September,  A. 
D.,  1S51,  purporting  to  be  between  the  New  Jersey  Ex- 
ploring &  Mining  Company  and  the  Sussex  Zinc  &  Copper 
Mining  and  Manufacturing  Company — will  you  kindly  look 
at  tliat  paper  (handing  a  paper  to  witness).  Do  yon  recog- 
nize it  ? 

A.  Yes. 

Q.  Do  you  recognize  those  two  pink  seals  ? 
IQ       A.  I  do. 

Q.  Did  you  ex. cute  it? 

A.  I  did. 

Q.  And  did  you  see  the  other  partj'  to  it  execute  it  ? 

A.  Yes. 

Q.  Do  you  know  Thomas  Daguly,  who  is  the  attesting 
witness  to  this  paper  i 

A.  I  did  ;  he  was  my  clerk. 

Q.  Is  lie  living  1 

A.  No. 
20        Q-  Is  that  his  handwriting  ? 

A.   Yes,  that  is  his  handwriting. 

Q.  In  the  negotiations  which  lead  to  the  deed  from 
Fowler  to  the  Sussex  Zinc  &  Copper  &  Manufacturing 
Company,  on  the  10th  of  March,  1848 — tliat  is  Fowler's 
first  deed  for  the  zinc,  the  lead,  silver,  gold  and  zinc  oie — 
at  that  time,  at  the  time  of  the  negotiations,  and  at  the 
time  of  the  execution  of  the  deed,  what  ore  was  in  sight  on 
Mine  Hill  ? 

A.  Well,  it  was  mostly  black  ore,  franklinite  ;  there  was 
30  zinc  ore  seen  at  the  Weights^  and  Measures  opening  there  ; 
that  was  red  oxide  of  zinc  mixed  with  franklinite,  and 
franklinite,  but  the  zinc  ore,  I  don't  remeniberthat  deposit ; 
I  don't  think  that  that  has  been  worked  much  ;  I  don't 
know  how  deep  the  shaft  is  now. 

Q.  Was  there  any  other  zinc  ore  understood,  or  what 
you  called  zinc  ore,  do  you  remember? 

A.  No,  sir ;  I  do  not  remember. 

(Mr.  Collins   then    read    the  re-direct  examina. 
.r.  tion,  as  follows  :) 
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"■Re-direct,  by  Mr.  Collins : 

"  Q.  Colonel,  in  stating  who  were  present  at  the 
discussion,  in  naming  yourself  and  Colonel  Fowler 
and  Mr.  Stillwell,  and  F'arrington  and  others  whom 
you  did  not  recall,  just  above,  in  answer  to  Mr. 
McCarter's  question,  let  me  refresh  your  memoi'v. 
Were,  or  not,  Samuel  T.  Jones  and  J.  Elnathau 
Smith  there?" 

"A.  I  tiiink  they  were.  Mi\  Smith  was  presi- 
dent of  the  Sussex  Company,  and  he  was  also  a 
director  iu  the  other  companies,  and  Mr.  Jones 
was  a  dkector  in  both  companies  and  the  treasurer 
of  one  of  the  other  companies  ;  I  don't  remember 
wiiether  lie  was  treasurer  of  the  otiier  or  not." 

"Q.  I  call  your  attention  to  a  part  of  your  tes- 
timony in  the  Trotter  case,  that  Mr.  McCarter 
spoke  of,  and  I  refer  you  to  page  201  of  tiie  evi- 
dence in  that  case,  and  after  wiiat  he  read  to  you 
and  part  of  the  re-direct  examination  by  Mr.  Linn, 
was  this  testimony : 

"  Q.  Do  you  know  whether  they  claimed  to  own 
the  franklinite  on  a  portion  of  Mine  Hill — (mean- 
ing the  New  Jersey  Zinc  Company)  ?" 

"  A.  Yes,  sir;  I  believe  tiiat  has  never  been  de- 
nied on  our  part." 

"Q.   What  part  of  Mine  Hill  was  it?" 

'•A.  It  was  a  certain  deed  made  by  Col.  Fowler 
to  the  Sussex  Zinc  &  Copper  Mining  &  Man. 
ufacturitig  Company,  and  transferred  to  the  New 
Jersey  Zinc  Company." 

Did  you  so  testify  ? 

A.  Yes. 

Q.  Now,  3'ou  have  spoken  of  white  oxide  of  zinc  having 
been  made  in  Europe  before  Antiiony's  discovery  ? 

A.   Yes. 

Q.  What  was  that  process  in  Eui-ope? 

A.  Tiiat  process  in  Europe  was  the  making  of  metal  first, 
and  then  oxydizing  the  metal.  4^ 
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Q.  Yon  sa)  that  yon  did  not  notice  any  zinc  in  meclian- 
ical  conibiiKition  with  franklinite  wlien  the  vein  in  tlie 
Buckwheat  field  was  opened,  do  yon  refer  to  red  oxide  of 
zinc  ? 

A.   I  referred  to  red  oxide  of  zinc. 

Q.  You  liave  already  said  you  knew  there  was  some  sili- 
cate of  zinc  mixed  in  the  franklinite  ore.  Was  that  true 
of  the  Buckwheat  Held  ore  ? 

A.  I  don't  remember  about  that ;  the  workings  were  on 
lO  tlie  west  side,  principally,  for  some  years  after  that ;  I  don't 
think  that  vein  was  worked,  as  far  as  I  recollect  about  it. 

Q.  Now,  yon  spoke  of  silicate  of  zinc  as  an  ore  of  zinc. 
Was  it  so  considered  metallurgically,  in  IS-IS  ? 

Mr.  McCarter  :  Question  objected  to  there  and 
here. 

Mr.  Collins:  I  submit  we  had  a  perfect  i-ight 
to  ask  him  what  he  meant.  It  was  brought  out 
because  they  got  from  him  what  seemed  to  be  a 
statement  that  silicate  of  zinc  was  an  ore  of  zinc. 

Mr.  McCarter  :  He  said  silicate  of  zinc  was  in 
the  ore. 

Mr.  Collins  :  They  asked  liim  if  he  knew  any- 
other  ore  of  zinc  that  was  there  other  than  the  red 
zinc  ore,  and  he  said  well,  there  was  sonie  silicate 
there. 

The  Court:  I  will  let  that  question  come  in. 
You  may  take  an  exception. 
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Mr.  McCarter:  The  question  is  objected  to  on 
the  ground  that  the  witness  has  no  knowledge 
whatever  of  metallurgical  science  and  is  not  com- 
petent to  express  an  opinion.  I  object  to  it  on  the 
ground  that  it  has  not  been  shown  that  the  wit- 
ness has  any  knowledge  of,  or  is  an  expert  in  met- 
allurgy. That  is  the  objection  which  was  made 
when  the  testimoii}'  was  taken  before  the  Com- 
40  missioner. 


10 


itr.T 

Tlie  Court :  That  was  not  suggested  just  now- 
What  have  you  to  say  to  that,  Mr.  Collins  ? 

Mr.  Collnis  :  They  asked  liiiii  if  there  was  any 
otlier  ore  there  excepting  the  red  zinc  ore,  and  he 
said,  well,  tliere  was  some  silicate  of  zinc.  Surely 
we  have  a  rigiit  to  ask  him  whether  silicate  of 
zinc  was  known  as  an  ore  raetallurgically.  He 
was  president  of  the  company'.  Otherwise  it 
stands  as  though  he  had  said  it  was  an  ore  of  zinc. 

Mr.  MeCartei- ;     So  he  did. 

Mr.  Collins ;  Yes;  but  we  have  a  right  to 
show  in  what  sense  he  meant  it.  It  is  not  a  ques- 
tion of  proof;  it  is  not  affirmative  proof  by  him 
as  an  expert  that  it  was  not  known  metallurgically, 
but  is  an  explanation  of  his  own  testimony. 
It  has  nothing  to  do  with  expert  testimony. 

The  Court :  The  question  does  not  ask  him  to  ^^ 
explain  his  testimony.  Can  you  do  it  by  ques- 
tions which,  if  addressed  to  me,  1  would  have  to 
answer  by  saying  "I  don't  know  excepting  from 
wliat  I  have  learned  from  this  case"?  I  have  not 
the  experience  to  answer  that  question.  Is  it  ad- 
dressed to  him  as  a  gentleman  with  experience  ? 

Mr.  Collins:  No,  that  is  not  the  intention. 
If  iiis  testimony  on  cross-examination  is  of  any 
value,  if  it  is  to  go  for  anything  at  all  it  must  be  30 
on  the  ground  that  he  had  experience,  otherwise 
it  is  worthless.  They  can  take  either  horn  of  the 
dilemma  they  please.  Either  he  is  or  is  not  an 
ex])ert.  If  he  was  not  asked  as  an  expert  but 
simply  asked  to  state — 

Mr.  McCartei  :      What  he  saw  there. 


Mr.  Collins:      Xo.      Yo'ii  are  asking  him  if  tlnTe 
was  any  other  (jre  of  zinc  there,   and   he  savs  sili- 


40 


968 

cate  of  zinc  was  there.  Surely  we  have  a  right  to 
ask  iiim  if  he  understood  silicate  of  zinc  to  be  an 
ore  of  zinc  or  not. 

Mr.  McCarter  :  Mr.  Collins  is  not  quite  accurate 
in  his  statement ;  he  says  we  asked  him  whether 
there  was  any  other  zinc  there ;  what  lie  asked 
him  was  what  there  was  in  the  vein,  and  lie  said 
certain  things  and  silicate  of  zinc.  Now,  counsel 
10  says  that  question   was  not  asked    in    a  scientific 

sense.  The  objection  was  made  at  the  time  that 
the  question  was  asked  and  that  was  the  ground  of 
our  t)bjection,  and  if  counsel  had  only  intended 
the  question  to  bring  out  an  explanation  of 
previous  testimony  he  could  have  easily  modified 
it,  but  he  allowed  it  to  stand  under  that  ol)jection 
and  it  looks  as  if  he  had  sought  a  scientific  opinion 
from  the  witness. 

2[>  Mr.  Collins:     The  question  was   asked    exactly 

as  I  have  stated  on  tiie  cross-examination. 

The  Court :     Let  me  see  the  question  which    is 
not  objected  to. 

(Mr.  Collins  handed  the  deposition  to  the  Court.) 

The  Court :     What  evidence  is  there  as    to    his 
experience,  excepting  that  he  was  president? 

30 

Mr.  ColliTis;     He  was  the  manager  of  the    zinc 

works,  and  he  went  into  the  manufacture  of  spul- 
ter,  he  tried  that  and  abandoned  it,  and  went  into 
the  manufacture  of  white  oxide  during  that  vci-y 
year.  He  was  a  manufacturer  engaged  in  the 
production  of  zinc. 

Mr.  McCarter:     He  said  that  he    didn't    know 

anything  about  these  ores    in    1848,    and    he    dis. 

.^  claims  all  knowledge  of  the  subject  prior  to  1848. 
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The  Court:     I  will   admit   the   question,   jou 
may  take  an  exception. 

Mr.  McCarter  ;     We  pray  an  exception. 

To  which  ruling  the  plaintiff's  coun- 
jel  prays  an  Exception,  and  that  his  said 
Exception  may  be  sealed  and  it  is  sealed 
according  r 

W.   J.   MAGIE,  p^ 

J.  s.  c. 


Mr.  Collins  ;     (Continuing  to  read.) 

Q.  "  Now,  you  spoke  of  the  silicate  of  zinc  as  an  ore  of 
zinc,  was  it  so  considered  raetallurgically  in  1848? 

A.  I  think  not.  20 

Q.  Why  not? 

A.  We  did  not  find  any  vein  of  silicate  of  zinc. 

Q.  You  say  you  think  it  was  not  considered  an  ore  of 
zinc  in  1848  ? 

A.  It  was  called  silicate  of  zinc,  whatever  there  was  of 
it  at  that  time,  and  it  was  mixed  with  the  franklinite  and 
not  considered  of  any  value. 

Q.  Why  was  it  not  considered  of  any  value  "  ? 

Mr.  McCarter:     We  ohject   to   that.     It   does 
not  appear  whether  he  knows  anything  about  it. 

The  Court  :     I  think  I  will  rule  that  oui. 

Mr.  Collins:     If  your  Honor  will  examine  the 
answer,  you  will  see  that  it  was  a  question  of  fact. 

The  Court :     (After  examing deposition.)    Any- 
thing that  he  knew  from  observation  may  go  in. 

Mr.  Collins  :     How  much  of  that  may  I    read  ?   49 
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The  Court :     Whatever  appears  to  indicate  an 
observation  on  his  part. 

Mr.  Collins:     "It  ran  down  in  the  slag."   That 
is  what  I  mean. 

Mr.  McCarter  :     That  is  not  a   fact,  because   it 
was  not  worked  any  before  1848. 

The  Court ;     I  will  admit  it,  take  an  exception. 

I 
To  Tsrhich  ruling  th.e  plaintiff's  coun- 
sel prays  an  Exception,  and  that  h.is  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

"W,  J.  MAGIE,  ffll^ 

/.  s.  c. 


Mr.  Collins :  (Reading).  "  There  was  no 
known  process  by  which  it  could  be  reduced,  it 
ran  down  in  the  slag,  that  is  my  impression." 

Mr.  McCarter  then  read  the  f  urtiier  cross-ex- 
amination as  follows  ; 

Q.  "Was  there  any  silicate  of  zinc    mixed    with    the  red 
oxide  ? 
30        A.  I  think  not. 

Q.  If  there  was,  you  did  not  know  it? 

A.  Well,  I  should  have  discovered  it  if  there  had    been, 
I  think. 

Q.  Are  you  confident  there  was  not  any  ? 

A.  No,  sir  ;  I  am  not,  I  don't  remember  at  this  time,  be- 
cause it  is  many  years  since  I  saw  it. 

Q.  In  March,  184:8,  was    tiiere    any    known    process    by 
which  the  red  oxide  of  zinc  could  be  profitably  worked  ? 

A.  Yes. 
40        Q-  What  was  it? 
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A.  Well,  fire  ;  by  these  roasting  ovens,  we  used  to  do  it 
in  roasting  ovens. 

Q.   Before  1848? 

A.  No,  sir;  I  don't  know  anytliing  about  before  1848. 

Q.  That  is  what  my  question  is  ? 

A.  I  don't  know  anything  about  these  mines  in  March, 
1848. 

Q.  In  March,  1848  ? 

A.  We  had  not  got  fairly  to  work  in  March,  1848. 

Q.  Was  there  any  known  process   at   that   time,    I   am   jq 
speaking  now  of  the  10th  of  March,  1848,  when   j'ou   took 
your  deed  from  Colonel  Fowler? 

A.  Yes,  sir. 

Q.  Any  known  process  by  which  the  red  oxide  of  zinc, 
which  you  call  zinc  ore,  had  been,  or  could  be,  profitably 
or  commercially  worked? 

A.  I  think  there  was. 

Q.  What  was  it? 

A.  Well,  it  was  by  a  system  of  roasting  ovens. 

Q.  Where  had  it  been  done?  20 

A.  I  think  we  done  it  at  that  time. 

Q.  Before  1848? 

A.  No;  in  1848. 

Q.  I  am  speaking  now  of  the  knowledge  you  had  at  the 
time  this  deed  was  taken  in  1848? 

A.  Well,  we  had  tried  the  experiments  in  New  York 
City,  it  was  tried  in  the  janitor's  back  parlor  in  a  crucible. 

Q.  Before  1843? 

A.  No  ;  not  before,  at  that  time. 

Q.  Let  me  direct  your   attention    to    tlie    fact   that    my  30 
(piestion  relates  to  a  period  anterior  to  1848,  the  time  when 
you  took  title  from  Colonel  Fowler  ? 

A.  I  don't  think  so. 

Q.  Was  there  any  process  known  to  you  at  that  time  ? 

A.  No,  sir;  there  was  no  process  known  to  me. 

Q.  Then  the  whole  subject  of  the  working  of  zinc  was 
experimental  at  that  time,  was  it  not  ? 

A.   As  far  as  I  know  anything  about  it,  it  was;  yes. 


Mr.  Collins  then  read  the  further    re-direct    ex- 
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amiuation  as  follows ; 

Q.  Was  it  or  not  true,  that  in  1848  the  red  oxide  of  zinc 
was  deemed  bj  you  and  your  associates  in  the  company 
worth  mining  for  zinc. 

Mr.  McCarter :  I  objected  to  tiiis  question  be- 
fore as  immaterial,  irrelevant  and  leading,  and  I 
now  renew  the  objection  here. 

^^  Mr.  Collins  :     I  think  we  had  a  right   to   show 

whether  they  deemed  the  red  zinc  ore  worth  min- 
ing for  zinc. 

The  Court :  What  do  you  say  as  to  its  being 
leading  ;  that  is  one  of  the  questions  ? 

Mr.  Collins :     I  do  not  think  that  it  is   leading. 
It  says,  "  was  it  or  not  true,"   iie   could   not   tell 
wliich  way  I  wanted  him  to  state,  there  is  nothing 
20  leading  about  it. 

The  Court :  Well,  1  will  admit  the  question, 
take  an  exception. 

To  -ssrhich.  ruling  th.e  plaintiff's  coxin 
sel  prays  an  Exception,  and  that  his  sai 
Exception  may  be  sealed  and  it  is  sealet 
3t*  accordingly. 

IST.  J.  MAGIE,  ^ 

/.  5.  C. 


Mr.  Collins:     (Reading.) 

A.  Well,  if  you  refer  to  the  opening   on    Sterling    llill 
40   whether  it  was  deemed  of  value  as  a  zinc  ore,  I   think   this 
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was  the  first  discovery  that  was  made  when  Anthony  had 
charge  of  that  furnace  that  niglit,  I  think  that  was  tlie  first 
discovery  of  the  ipakiiig  of  white  oxide  of  zinc — red  oxide 
is  always,  of  course,  of  the  red  material. 

Further  oross-exarmnation^  by  Mr.  McCarter  : 

Q.  Was  that  experiment  of  Anthony's,  the  circumstance 
which  lead  you  to  deem  tliat  ore  worth  mining  for  zinc? 

A.  To  do  it  exactl}'.  we  had  before  that  been  making  it 
from  metal,  before  he  burst  these  crucibles,  and  before 
that  from  the  metal  we  could  make  the  white  oxide  of  zinc 
by  tiie  crucibles. 

Q.  But  none  of  these  experiments  had  been  made  either 
for  metal  or  white  oxide  of  zinc  before  the  10th  of  March, 
1848? 

A.  That  I  cannot  say. 

Q.  Had  you  made  any  ? 

A.  No  ;  and  nobody  else  tiiat  I  ever  heard  of,  nobody 
else  did  anything  at  these  mines  over  there  except  what 
we  did.  There  might  have  been  some  little  things  done 
there,  some  little  paint  made  there,  but — (interrupted). 

Q.  Was  the  result  of  Anthony's  discovery  the  circum- 
stance which  lead  you  to  deem  that  ore  worth  mining  for 
zinc  ? 

A.  We  deemed  it  worth  mining  for  zinc,  for  makino-  the 
metal,  but  through  tiie  bursting  of  those  crucibles  we  saw 
at  once  the  process,  and  Farriiigton  applied  it  b}'  making 
his  furnaces. 

Q.  You  say  you  first  deemed  it  wortii  mining  for  zinc 
by  making  metal  ? 

A.  Yes. 

Q.   And  you  made  metal  before  the  year  1848? 

A.   Yes,  I  think  so. 

Q.  Don't  you  know  you  iiad  not  made  metal  before  the 
year  1848,  March,  1848? 

A.  March,  1848? — I  hadn't  anything  to  do  with  the 
mines  before  that  time,  that  I  know  of. 

C^.   Wliat    ktiowledge    had    you  of  an v  value   in  that  ore 
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that  made  you  deem  it  worth  iiiiiiiug  for  zinc  at  that  time? 

A.   When  we  made  the  experiment. 

Q.  Before  you  made  the  experiment  ? 

A.  No,  sir ;  I  don't  thiiilv  I  had  any  specially  ;  our  ex- 
periments lead  to  the  fact  of  our  working  the  veins  on  an 
extensive  scale." 

Mr.  Collins :     We  oflEer  now,    in  evidence,  the 
agreement  of  January  12,    1849,    between    Oakes 
^^  Ames  and  Samuel  Fowler,  being  the  one  that  was 

marked  for  identification,  "  May  21,  1894." 

Mr.  Griggs  :     We  object  to  it  as  irrelevant. 

Objected  sustained. 

Mr.  Collins;     Now,  I  have  a  new  paper.     This 
is    the  paper    where    Col.    Curtis    was    the   sub- 
scribing witness  and    identitied    the   signature  of 
John    Fowler    being   made    in    his    presence.     A 
20  paper  bearing  date   the  year  1848,  and    therefore 

proved  itself  ati  an  ancient  paper. 

Mr.  Griggs  ;     No  date  at  all. 

Mr.  Collins  :  J31ank,  1848.  We  offer  that  in 
evidence. 

Objected  to. 

Objection  sustained. 

30 

Mr.  Collins :     Exception,  please. 

1  will  have  this  marked,  the  old  mark  on  it  will 
be  adopted,  Curtis  D.  1,  April  20,  1895,  W.  P.  D. 

Mr.  Thompson  ;  I  will  now  read  the  deposi- 
tion of  James  McCarthy,  on  page  770,  or  the 
record  of  the  last  trial. 

(Counsel   then   read    the  previous  testimony  of 
^Q  James  McCarthy,  sworn  for  the  defendants.) 
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"  Direct  exavnination  by  Mr.  Thompson  : 

"  Q.   Where  do  you   live  ? 

A.  I  live  in  Edison,  New  Jersey  ;  they  used  formerly  to 
call  it  Ogdensburg — they  have  it  here,  but  I  suppose  it  was 
Ogden. 

Q.  Did  you  ever  live  in  Franklin,  or  in  that  neighbor- 
hood ? 

A.  Yes,  sir. 

Q.  When  did  you  live  there  ?  jq 

A.  I  lived  therein  1848,  1849,  1850  and  1851. 

Q.  Did  you  ever  work  in  the  mines  about  Franklin  and 
Ogdensburg,  the  Sterling  mines  ? 

A.  Yes,  sir. 

Q.  Which  ones  did  you  work  in  ? 

A.  I  worked  in  the  iron  mine,  in  the  Franklin  mine;  I 
worked  in  the  Sterling  Hill  mine,  and  a  little  in  the  Mine 
Hill  mine. 

Q.  Do  you  know  Mr.  Kimble,  the  gentleman  who  was 
just  on  the  stand  ?  oq 

A.  Yes,  sir. 

Q.  Did  you  or  did  you  not  work  for  him  in  1849  ? 

A.  Yes,  sir. 

Q.  At  Ogdensburg? 

A.  Yes,  sir. 

Q.  What  did  you  do  there  ? 

A.  I  took  out  the  zinc  there. 

Q.  From  what  vein — what  mine  was  it  ? 

A.  Sterling  Hill. 

Q.  Did    you    do    anything  there  in  connection  with  the  30 
exhibits  for  the  World's  Fair  ? 

A.   Yes,  sir. 

Q.  What  did  you  do  on  that  work  ? 

A.  I  helped  to  get  out  a  piece  of  the  zinc,  and  I  helped 
take  it  from  the  tnines  to  Dover — or  to  Sparta,  I  think  it 
was  ;  my  father  and  brother  both  helped. 

Q.  Where  was  this  fair;  do  you  where  the  ore  was  sent 
to? 

A.  To  London. 

Q.   How  big  a  piece  was  gotten  out?  a^^ 


A.  Well,  I  could  not  exactly  remember;  I  do  not  re- 
member the  size  of  it;  but  I  have  heard  tliem  say  it  w;is 
eight  tons  four  hundred  weiglit. 

Q.    Do  you  know  from  what  pai-t  of  the  liill  it  came  ? 

A.  Yes,  sir. 

Q.   What  part  of  the  liill  was  it  ? 

A.  It  came  from  the  very  point  of  this  ouL-crop." 

Mr.  Thompson:     The  next  series  of  questions 
jQ  was  objected  to  and  overruled   by   your   Iloiior, 

and  we  won't  read  them. 

(Counsel  then  resumed  the  reading  of  the  testi- 
mony at  page  776,  as  follows  ;) 

"  Q.  Did  you  afterwards  work  on  Mine  Hill  ? 

A.  Yes,  sir. 

Q.  Did  you  do  any  work  in  1850  on  what  is  called  the 
Buckwheat  vein  ? 

A.  Yes,  sir. 

Q.  What  was  that,  and  what  did  you  do  ? 

A.  I  opened  an  open  cut,  about  four  feet  wide ;  took 
the  surface  off  tlie  vein  about  the  width  of  this  court  room, 
I  should  judge. 

Q.  You  took  the  surface  off,  you  mean  the  soil  ? 

A.  Took  the  surface  off  the  vein  of  ore. 

Q.  You  shoveled  off  the  dirt  and  made  a    cut  four  feet 
wide  and  the  length  of  this  court   room.     Was  the  ore  ex- 
posed when  you  had  done  that  ? 
6f\       A.  The  ore  was  exposed. 

Q.  Was  there  any  examination  made  of  tlie  ore  at  that 
time  by  anybody  ? 

A.  No  more  than  that  we   broke  it  up  and  put  a  shot  in. 

By  the  Court : 

Q.  When   you  say  you  put  a  shot  in,  you   drilled   holes 
and  made  one  blast  ? 
A.   Yes,  sir. 
40        Q-  ^""^  hole? 


20 
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Further  direct : 

Q.   Did    yon    liear    anything   said — who    was    president 
when  that  was  done  ? 

A.  My  brother  and  me. 

Q.  Who  else? 

A.  Mr.  Kimble  and  Mr.  Farrington. 

Q.  Major  Farrington  ? 

A.  Yes,  sir. 

Q.   Did  you   hear   anything  said    by  Major    Farrington   jq 
that  day  as  to  what  that  ore  was  ? 

A.  I  didn't  hear  him  say  anything  about  it. 

Q.  What  was  that  ore  called  at  that  time  ? 

A.  Franklinite. 

Q.   Were  you   familiar  with   what   the  vein  on    the  west 
side  of  the  hill  was  called — " 

Mr.  McCarter :  This  is  the  same,  I  suppose, 
as  if  the  witness  was  produced — when  was  this, 
1852  ?  20 

Mr.  Thompson  :     18J9. 

Mr.  McCarter  :     Go  on. 

(Mr.  Thompson  resumed  the  reading  of  the 
previous  testimony  as  follows.) 

"  Q.    Were  yoa  familiar  with  what  the  vein   on  the  west 
side  of  the  hill  was  called  ? 

A.  On  the  west  side  of   the   hill   it  was  open,  and    that   30 
was  pure  franklinite. 

Q    That  was  in  1848  and  '-19  ? 

A.  Yes,  sir  ;  '49  and  '50. 

The  Court:  Did  he  say  it  was  pure  frank- 
linite? 

(Being  so  directed  the  stenographer  repeated 
the  answer  as  follows :  "  On  the  west  side  of  the 
hill  it  was  open,  and  that  was   pure   franklinite.")    i,^ 
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Q.  What  was  tlie  vein  commonly  called,  the  rest  of  the 
vein  on  Mine  Hill  comraonly  called  in  1848  ? 

A.   Fraiiklinite. 

Q.  I  will  now  ask  you  to  look  at  these  specimens  here. 
I  call  the  witness'  attention  to  the  specimen  marked  Pierce 
No.  2 ;  what  would  you  call  that — what  would  you  have 
called  it  in  1848  ? 

(There  is  an  objection  there,  and  it  goes  down 
■jQ  to  page  780,  nearly  to  the  bottom  of  the  page.) 

Q.  Were  you  working  at  Mine  Hill  in  1848  ? 

A.  No,  sir. 

Q.  Were  you  living  near  there? 

A.  I  was  living  in  Franklin. 

Q.  Did  you  see  the  ore  that  was  taken  from  Mine  Hill 
in  1848? 

A.  I  did  ;  old  ore  that  was  taken  out  years  before  that. 
There  was  no  work  done  in  1848  at  all.  I  seen  the  oi'e 
oi\  ^J'"S  '*"  *'''®  bank  there  ;  anybody  could  pick  it  up. 

Q.  You  saw  ore  lying  on  the  bank  in  1848  ? 

A.  Yes,  sir. 

Q.  On  the  hill.  Do  you  know  near  what  opening  that 
was ;  do  you  know  the  name  of  the  opening? 

A.  I  could  not  tell  exactly  ;  there  was,  I  suppose,  nearly 
half  a  dozen  openings  along  the  side  of  the  hill  there. 

Q.  Was  that  at  that  time  or  later? 


30 


Mr.  Emery  :     On,  no. 

Mr.  Collins:     That  those  opening  were  there? 

A.  They  were  old  openings;  nobody  was  working  there 
— no  mining  was  being  done  at  all — it  was  an  opening 
years  before  that ;  trees  was  growing  and  tlie  sides  had 
fallen  in. 

By  the  Court : 

Q.  Before  1848? 
^A       A.  Before  I  saw  them. 
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Q.  In  1848? 

A.  18+9  ;  1848  and  1849.     All  these  old   openings  was 
shut  up  with  brush  and  moss  growing  over. 

The  Court :  I  understood  the  last  witness,  Mr. 
Kitnble,  to  say  there  was  none  excepting  some 
places  where  they  had  been  hunting  for  ore,  and 
the  Weights  and  Measures  opening. 

The   Witness :     There  was   along   next    Ham-  jq 
burg  road. 

Q.  Now,  Mr.  McCarthy,  referring  to  this  sample  P.  No. 
2  again — 

Mr.  Griggs  :     That  was  overruled. 

Mr.  Thompson  :  I  will  skip  that,  to  the  bot- 
tom of  the  page. 

Q.  You  saw  some  ore  lying  at  the  old  heap  that  you  speak  •^" 
of  here  in  those  days  ? 

A.  Yes,  sir. 

Q.   In  the  years  1848  and  1849  you   saw  some   ore  lying 
in  the  heaps? 

A.  Yes,  sir. 

Q.   How  did  this  ore  compare  with   the   ore  you  saw  in 
those  days." 

A.  That  compared   pretty  well  with  .^ome  of  them,  but 

most  of  them  were  darker  than  that. 

30 
Q.  Do  you  see   any  here  that   is  like  the  ore  you   saw 

there  ? 

A.  I  don't  know;  if  you  will   allow  me   to   look  at  it  1 

will  tell. 

The  Court ;     Certainly;  that  is  the  Pierce  box, 

is  it? 


Mr.  Thompson  :     It  is  the  Flynu  box  ;  yes,  sii-. 
The  Court :    Taken  from  the  cars  ? 


40 
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Mr.  Emery  :     Taken  from  tlie  cars. 

A.  None  of  tins  is  as  black  as  that  1  saw  np  tliere  ;  this 
I  have  seen  all  through  there,  but  generally  it  was  blacker. 
(Indicating  Pierce  No.  2.) 

Q.   Was  the  ore  that  was  out  on  the  bank  weathered  ore  ? 

A.  Yes,  sir. 

Q.  Does  it  get  dark  by  weathering  ? 

A.  Yes,  I  suppose  it  does. 

The  Court :     Did  Mr.  Cook  say  that  this    came 
from  the  pillar? 

Mr.  McCarter :     Yes,  sir. 

Mr.  Thompson  :     I  thought  Mr.  Cook   said   lie 
thought  they  came  from  the  pillar  ? 

Mr.  Emery  ;     Your  Honor's  recollection  is  quite 
right.     The  first  witness  said  they  looked  like  the 
20  ore  from  the  pillar,  and   Mr.  Cook  was  called  to 

show  that  he  took  them  from  there. 

Mr.  Thompson  :     Now,  the  next  qnestioii  is  ob- 
iected  to  and  ruled  out. 

Q.  "  Did  you  mine  any  ore  at  this  time  on  Sterling  Hill — 

That  was  ruled  out,  too. 

Mr.  Griggs  :     No. 
30 

A.  "No,  sir — oh.  Sterling  Hill ;  yes. 

Q.  Do  you  see  any  ore  here  of  the  color  of  that  that  you 
rained  at  Sterling  Hill  at  that  time  : 

A.  Yes,  sir  ;  I  see  some  here. 

Q.   What  color  was  the  ore  tiiat  you  mined  there  ? 

A.  The  zinc  was  red  ;  we  mined  both ;  one  laid  on  the 
other,  the  franklinite  and  the  zinc,  and  we  had  to  mine  one 
to  get  the  other. 

.Q  By  the  Court : 
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Q.   Did  you  mine  the  foot,  the  vein  along  the  foot  ? 
A.  No,  sir. 

Fxhrther  direct  : 

Q.  (Specimen  shown  witness.) 

A.   Any  of  these,  we  mined  ail  tliese ;  some  ran  darker 
and  some  lighter. 

Q.  At  Sterling  Hill? 

A.  Yes,  sir.  10 

Mr.  McCarter ;     We  move  to  overrule  the  evi- 
dence that  this  witness — 

Mr.  Griggs:  Never  mind  that. 
Q,   "  Were  there  any  minerals — 

Mr.  C-irriggs  ;     That  is  overruled. 

Q.  "  Is  there  any  other  color —  "0 

Ml-.  Griggs ;     There   is    nothing    more    in  this 
book  that  is  not  overruled. 

Mr.  Thompson  :     Yes,  sir  ;  that    is  all  in  that 
book. 

Q.  "  Will  you  look  at  the  specimens  tiiere  near  you,  and 
say  if   you   see    anything  that  looks    as  you  saw  the  Mine 
Hill,  at  the  time  you    first  went  tliere,  when    you  lived  in    on 
Franklin  ? 

Mr.  Emery  :     I  object  to  the  question   and  the 
form  of  the  question,  as  leading. 

TiieOou't;      Dj   yjii   wantliim   to    go  throng 
all  these  specimens  ? 

Mr.  Thompson:     No,  sir. 

A.  (.\fter  examination.)     Yes,  sir.  ^^^, 


10 


20 
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Mr.  McCarter :  Oue  moment.  What  is  tlie 
question  ? 

Mr.  Thompson  :  I  asked  if  there  was  anything 
there  that  looked  like  the  general  out-crop,  as  he 
saw  it  ? 

Mr.  Emery  :  I  don't  tliink  that  was  tlie  ques- 
tion.    I  object  to  it  as  leading. 

Q.  Which  one  of  the  specimens  do  you  see  there  ? 
A.  Sir? 

Q.  Which   oue  of   those   specimens  do  you  think  of  as 
like  the  ones  you  speak  of  ? 

Mr.  McCarter :  The  question  is,  whether  these 
specimens  look  like  the  black  out-crop  i 

The  Court :  That  is  the  question,  as  I  under- 
stood it  to  be  originally  intended.     Proceed. 


Q.  Which  one,  Mr.  McCarter  ? 

A.  Did  I  see  ? 

Q.   Which  one  of  the  specimens  is  like  those  you  saw  ? 

A.  On  what  part  ? 

Q.  On  Mine  Hill  ? 

A.  I  have  seen  all  these  on  Mine  Hill — but  which  part, 
30  you  want  me  to  mention  any  particular  part  ?  I  have  seen 
these  lying  on  top  of  the  ground. 

Q.  Those  jou  speak  of  in  this  box,  underneath  the  map, 
are  those  which  you  said  lay  on  top  of  the  ground  ? 

A.  These— (indicating). 

By  the  Court : 

Q.  These  look  like  those  you  did  see  lying  on  the  ground  ? 
A.  Yes,  sir. 
40 
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Further  direct : 

Q.  Wliat  was  tliat  commonly  called — 

The  Court :     Does  that  include  all  these  in  that 
box,  or  those  you  put  your  hand  on  ? 

The  Witness :     No.     This   looks  as  if   it  came 
from  under  the  ground — (indicating). 

Q.  And  the  others?  10 

A.  The  blackest  one  looks  like  those  on  top  of  the 
ground. 

Q.  The  largest  one  ? 

Mr.  McCarter  :     No,  the  blackest  one. 

Q.  Did  you  see  any  on  top  of  the  ground  that  looked 
like  the  large  one  in  the  box — I  will  call  it  "  Box  A."  ? 

A.  This  one — (indicating.) 

Q.  That  looked  like  it,  that  large  one? 

A.  Yes,  sir ;  that  looks  like  on  the  top  of  the  ground  ; 
hadn't  been  moved. 

Q.  The  ore  that  had  not  been  moved  looked  like  that 
large  piece,  did  it,  in   "  Box  A  %  " 

A.  Eh? 

Q.  The  ore  that  had  not  been  moved  looked  like  the 
large  piece  in  that  box  ? 

A.  Yes,  sir ;  what  lay  in  the  soil  without  being  dis- 
turbed. 

Q.  What  was  that  commonly  called  at  that  time? 

A.  Franklinite. 

Q.  Now,  I  showed  you  some  specimens  on  Saturday  of 
the  zinc  ore  you  identified.  I  have  got  them  in  a  box.  I 
want  to  have  them  identified  as  the  specimens  you  spoke  of 
on  Saturday.  They  were  not  in  a  box  at  that  time.  I 
will  mark  that  Bi>x  B,  for  identification. 

A.  (Examining  specimens.)     That  is  one. 

Q.  Such  as  yon  mined  at  Sterling  Hill  ? 

A.  That  looks  like  what  we  mined  at  Sterling. 

40 
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Mr.  Thompson  :     I  will  mark  those   for  identi- 
fication A  and  B,  at  present. 

The  Court :     There  is  one  specimen   in   Box  A, 
about  which  lie  has  not  testified. 

Q.  This  piece  in  Box  A,  on  the  edge  of  the  box  ? 

A.  That  looks  difterent  from  what  it  did  when  I  looked 
at  it.     I    looked  at    the    edge    where    it  was  broken  fresh. 
That  came  from  the  surface,  too. 
^^       Q.  Tiie  surface  where,  Mine  Hill,  or  Sterling  Hill  ? 

A.  Mine   Hill.     There    was  nothing   as  black  as  tliat  at 
Sterling  Hill. 

Q.   And  that  last  piece  jou  spoke  of,  what  was  that  com- 
monly called  ? 

A."  Sir? 

Q.  The  smaller  of  the  large  pieces  in  the  box,  what   was 
that  commonly  called  ? 

A.   Fraiiklinite. 

20 

Cross-examination  by  Mr.    McCarter  ; 

Q.  Wliere  did  you  live  before  1849? 

A.  I  lived  in  Franklin. 

Q.  How  long  did  yon  live  there  ? 

A.  From   May,  1848. 

Q.  Where  did  you  live  before  that  ? 

A    In  Ireland. 

Q.   You  came  to  this  country  in  1848  ? 
3Q       A.  Yes,  sir. 

Q.  What  had  been  your  business  in  Ireland? 

A.  Mining. 

Q.    Mining?     Mining  what? 

A.  Copper. 

Q.  Where  ? 

A.   Nortli  Mahan. 

Q.   Had  you  ever  had  any    experience  in    mining   zinc 
before  you  came  to  this  country  ? 

A.  No,  sir. 
40        Q.   Now,  what  was  the  date  of  your  arrival  here  1 
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A.  What  ? 

Q.  What  year  did  you  come  here? 
A.  1848. 

Q.  AYhat  time  of  the  year  ? 
A.  May. 

Q.  And  went  right  to  Franklin? 
A.  Yes,  sir. 

Q.  And  wiiat  did  you  do  there  ? 
A.  I  worked  in  the  iron  mines  in  Franklin. 
Q.  Where  was  the  iron  mines  ?  10 

A.  Right  up  above  the  railroad  opposite  the  store,  where 
they  kept  the  store. 

Q.   Was  it  on  Mine  Hill  ? 
A.  No,  sir. 

Q.  How  far  from  Mine  Hill  ? 

A  Oh,  I  couldn't  tell  you  ;  it  must  be  a    mile   or  three- 
quarters  of  a  mile  from  the  lower  end  of  Mine  Hill. 

Q.   What  direction  ? 

A.   South. 

Q.  Towards  Sterling  Hill  ?  20 

A.  Towards  Sterling  Hill  ;  yes,  sir. 

Q.  That  was  an  ordinary  iron  mine? 

A.  Yes,  sir. 

Q.  And    what    was    done  with  the  ore  that  was  mined 
there  ? 

A.  It  was  worked  in  the  Franklin  furnace. 

Q.  There    was    an    iron    furnace  at  Franklin,  when  you 
came  there  ? 

A.  Yes,  sir. 

Q.  Was  that  a  new  construction   or    had    it    been    made   30 
some  time,  from  the  appearance  of  it  ? 

A.  Which,  the  furnace  ? 

Q.  The  furnace  ? 

A.  It  had  been  built  some  time,   from  the  appearance  of 
it ;  it  was  in  blast  when  I  wenJ;  there. 

Q.  Who  was  working  it  ? 

A.  A  Mr.  Brown  had  charge  of  everything  there ;  John 
H.  Brown. 

Q.  Mr.  who? 

A.  John  H.  Brown.  4.^ 
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Q.  And  under  whom  was  he  working;  do  you  know? 

A.  I  think  the  Ames's. 

Q.  And  liow  long  did  you  continue  to  work  in  the  iron 
mine  ? 

A.  I  worked  that  summer  into  it. 

Q.  That  summer  ? 

A.  Yes,  sir. 

Q.  All  summer? 

A.  Yes,  sir. 
10       Q-  Steady  ? 

A.  Yes,  sir. 

Q.  Then  you  didn't  do  any  work  on  the  Mine  Hill  vein 
in  the  summer  of  1848? 

A.  No,  sir. 

Q.  You  said  when  you  went  there,  there  were  piles  of 
ore  from  old  openings,  that  lay  on  the  bank,  and  the  open- 
ings were  filled  in  witii  dirt  and  grown  up  with  trees  ? 

A.  Yes,  sir. 

Q.   How  many  such  did  you  find,  Mr.  McCarthy? 
20        A.  Well,  1  could  not  say  exactly,  because  the  place  was  all 
brush  and  grown  up  with  bush  ? 

Q.  Places  tiiat  were  grown  up  with  brush  ? 

A.  "With  brush. 

Q.  Can  you  look  at  that  map  and  tell  us  where  those 
openings  were  ? 

A.  I  don't  hardly  believe  I  could,  because  I  didn't  pay 
any  particular  attention  to  them.  There  are  names  there 
that  never  was  in  existence  in  tliose  days ;  there  was  no 
such  names  at  all. 
30  Q.  Then  you  have  notiiing  now  by  which  you  can  locate 
those  old  openings  that  appeared  on   the  hill  before  1848? 

A.  No,  sir. 

Q.  But  you  are  sure  they  were  there  all  the  same  ? 

A.  I  am  sure  they  were  there. 

Q.  Were  the  piles  of  ore  that  were  thrown  out,  large  or 
small  ? 

A.   Well,  probably  there  would   be  five  or  six   tons  in  a 
heap ;  the  ledge  was  bare,  and  they  would  put  in  a  blast 
and  throw  out  some  ore  and  throw  it  down  the  side  hill. 
40       Q.  And  how  many  openings  did  you  see  ? 
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A.  I  could  not  tell  you  how  many. 

Q.  Did  you  hear  any  names  given  to  them  ? 

A.  Yes,  sir. 

Q.  Wiiat  were  they? 

A.   Franklinite. 

Q.  i  did  not  speak  about  the  ore,  but  the  mining — the 
openings  ? 

A.  No,  sir;  I  did  not  hear  the  names  of  any  of  the 
openings. 

Q.  You  did  not  hear  any  names  ?  j^ 

A.  No  particular  names  of  any  openings. 

Q.  Did  you    not   hear  of  any    Weiglits  and  Measures? 

A.  No,  sir. 

Q.  How  long  did  you  continue  to  'work  in  the  iron 
mine? 

A.  That  summer  that  I  came  there  in  1848. 

Q.  What  did  you  do? 

A.  Blasted  and  drilled. 

Q.  Worked  as  a  laborer  in  the  mines  ? 

A.  Yes,  sir.  oq 

Q.  After  that  summer,  what  did  you  do  ? 

A.   I  worked  in  the  polishing  shop  that  winter. 

Q.  Where? 

A.  For  Mr.  Brown,  at  the  foundry  ;  they  had  an  old 
foundry  there. 

Q.   After  that  winter,  what  did  you  do  ? 

A.  I  went  in  July  following   to  work  in  the  zinc   mine. 

Q.  Where? 

A.  At  Sterling  Hill. 

Q.  For  whom  ?  on 

A.  Under  William  Kimble. 

Q.  William  J.  I.  Kimble? 

A.  Yes,  sir. 

Q.  How  long  did  you  work  there  ? 

A.  I  worked  there  until  1852. 

Q.  And  then  what  did  you  do  ? 

A.  I  left  there  and  went  south. 

Q.  What  do  you  mean  by  south  ? 

A.  I  mean  to  South  America,  to   the  State  of   Virginia 

— I  worked  there  next.  .„ 

40 


yss 

Q.   YoH  went  to  the  State  of  Virginia  ? 

A.  Yes,  sir. 

Q.  What  did  you  worlj  at  tliere? 

A.  Gold. 

Q.  Wlieii  did  you  return  to   Franklin   or  that   neinjlibor- 
hood? 

A.   Wlien  did  I  return  to  Franlvlin  ? 

Q.  After  you  had  been  to  Virginia? 

A.  Oh,  1  didn't   return  to   Franlilin  ;  I  never  worked  in 
10   it  since,  only  for  the  railroad  company,  and  tlie   railroad  a 
little. 

Q.  I  mean,  when  did  you  come  to  Franklin  from  Vir- 
ginia ? 

A.  Oh,  I  came  back  in  1863  ;    that  is,  to  go  through 
there,  but  not  to  live  there. 

Q.  When  did  you  come  back  there  to  live  ? 

A.  1  did  not  live  there  at  all  since. 

Q.  1  am   speaking  now   of  either  Franklin   or  Ogdens- 
burg  ? 
20       A.  I  did  not  live  in  either  place. 

Q.  Sir? 

A.  I  have  not  lived  in  eitiier  place. 

Q.  You  live,  you  say  now,  at  Edison  '. 

A.  Yes,  sir. 

Q.  Where  is  that  ? 

A.  That  is  Ogden  Mine. 

Q.  Oh,  the  Ogden  Mine  ? 

A.  Yes,  sir. 

Q.   How  far  is  this  place,  called  Edison,  from  Mine  Hill, 
30    Franklin  ? 

A.  It  must  be  live   miles  or  thereabout ;  I  could  not  tell 
exactly. 

Q.  Edison  is  on  the  mountain,  is  it  not  ? 

A.  Yes,  sir. 

Q.  On    the    railroad    between    Ogdensburg    and    New 
Foundland  ? 

^..  Yes,  sir. 

Q.  What  did  you  do  there  ? 

A.  I  lived  there,  I  bought  a  place  there  and  lived  in  it;  I 
.  A    did    not  work    any  there,    I   worked   in    another    place ;  I 


989 

worked  in  Morris  Cou!ity. 

Q.  You  said  that  the  vein  on  the  west  side  of  Mine  Hill 
was  pure  frankliiiite  ? 

A.  That  is  what  we  called  it ;  I  don't  know  what  it  is  ; 
we  can't  tell  these  things  ;  we  ain't  mineralogists. 

Q.  No  ;  but  what  did  you  mean  by  pure  franklinite  ? 

A.  Black  stuff,  like  this  here;  that  is  what  we  called 
pure  franklinite. 

By  the  Court  :  jq 

Q.  What  kind  of  stuff  ? 
A.  Black  stuff. 

Further  cross-examination : 

Q.  Did  yoii  mean  to  have  us  understand  that  when  they 
called  it  pure  franklinite,  there  was  nothing  in  it  but 
franklinite? 

A.  I  did.  20 

Q.  Yes? 

A.  Yes,  sir. 

Q.  What  appearance  of  the  ore  led  you  to  call  it  frank- 
linite, or  something  else  ? 

A.  What? 

Q.  What  was  there  in  the  appearance  of  the  ore  that  led 
you  to  call  it  franklinite,  or  something  else? 

A.   Because  it  was  black. 

Q.  Everything  that  appeared  black  you  called  frank- 
linite? 30 

A.  Everything  that  appeared  black  and  white  ;  if  the 
mineral  we  thought  was  in  it  was  black,  we  called  it  frank- 
linite ;  there  was  some  of  the  stuff  had  a  little  bright  stuff, 
but  we  called  it  franklinite,  because  we  could  not  see  any- 
thing else. 

Q.  Now,  what  was  there  on  the  surface,  what  mineral 
was  there  on  the  surface  that  was  black  and  white  ? 

A.  Black  and  white  ? 

Q.   Yes? 

A.   Where  we  drove  through,  where  we  opened  this  cut,   4.^ 
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as  I  told  you  here  last  Friday,  when  we  drove  throiigli  that 
there  was  little  white  spots  and  white  specks. 

Q.  White  specks  ? 

A.  And  black  mixed,  nothing  but  black  and  white. 

Q.  What  other  colors  besides  black  and  white  1 

A.  No  other  color. 

Q.  Any  red? 

A.  No,  sir. 

Q.  Any  green  ? 

A.  No,  sir. 

Q.  Any  pink  ? 

A.  No,  not  as  I  know. 

Q.  What  you  saw  was  eitiier  black — 

A.  Black  and  wliite. 

Q.  Or  else  black  and  wiiite  ? 

A.  Yes,  sir. 

Q.  How  did  you    notice,  or  did  you  know,  whether  the 
white  was  limestone  ? 

A.  No,  sir  ;  I  did  not. 
20       Q-  Did  you  know  ? 

A.  No,  sir. 

Q.  You  didn't  know  what  the  white  was  ? 

A.  No,  sir. 

Q.  But  the  black  mineral  was  there,  and  because  that  was 
there  you  called  that  frankliuite  ? 

A.  Yes,  sir. 

Q.  Tliat  is  your  own  way  of  designating  it,  was  it? 

A.  That  is  the  way  everj'  one  called  it  in  them  days. 

Q.  How  do  you  know  ? 
30        A.  That  is  what  I  heard  tiiem  say. 

Q.  Well,  every  one  ? 

A.  Every  one  that  I  iieard  speaking. 

Q.  Exactly  ;  yes  ? 

A.  We  didn't  have  no  other  name  for  it,  only  zinc  and 
frankliuite. 

Q.   You  could   not   tell  which  was   zinc  and  which  was 
frankliuite.  except  as  the  frankliuite  was  black  ? 

A.  I  suppose  not. 

Q.  You  said  you  were  mining  on  Sterling  Hill  in  1848? 
40       A.  Yes,  sir. 
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Q.  And  you  said  the  zinc  ore  was  red  and  you  mined 
both,  one  hiid  on  top  of  the  other,  the  franklinite  and  the 
zinc,  and  we  had  to  mine  one  to  get  the  other? 

A.  We  didn't  mine  any  more  than  we  had  to,  because 
we  had  to  break  it  off — 

Q.  Which  laid  on  the  other  ? 

A.  The  zinc  vein  has  hanging  wall  vein  and  the  frank- 
linite lay  in  the  foot. 

Q.  What  did  you  mean  when  you  said  we  had  to  mine 
one  to  get  the  other  ?  10 

A.  Because  tiie  blast  that  we  put  in  the  zinc  vein  would 
naturally  tear  some  off  the  foot  wall  vein,  off  the  frank- 
linite. 

Q.  But  you  didn't  mine  the  foot  wall? 

A.  We  didn't  mine  it. 

Q.  When  you  said  you  had  to  mine  it,  you  didn't  mean 
that  ? 

A.  Not  at  all  ;  I  couldn't  have  meant  it,  because  we 
didn't  mine  any  more  than  wiiat  broke  off  with  our  shocks. 

Q.  That  is  all.  20 

He-direct  examination : 

Q.  You  say  in  mining  the  zinc  sometimes  the  franklinite 
was  thrown  off ;  what  was  done  with  it  ? 
A.  It  was  thrown  away. 
Q.  Tiirown  away  ? 
A.  Yes,  sir. 
Q.  That  is  all." 

30 


NATHAN   BARTLETT,  affirmed  for  the  defendant. 

Direct  examination  by  Mr.  Parker  : 

Q.  Your  full  name  ? 

A.  Nathan  Bartlett. 

Q.  Where  were  you  born  \ 

A.  I  was  born  at  Tuckerton,  New  Jersey.  ^q 
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Q.  And  jour  early  life  was  spent  where  ? 

A.  There. 

Q.  You  were  bred  to  a  trade  ? 

A.  I  was. 

Q.  Bricklayer? 

A.  Bricklayer. 

Q.  And  mason  ? 

A.  Mason. 

Q.  Yon  afterwards  were  in  other  business,  were  you  not? 
IQ       A.  Yes. 

Q.  And  after  that  were  you  employed  by  the  New  Jer- 
sey Exploring  &  Mining  Company,  afterwards  called  the 
New  Jerse}'  Zinc  Company  ? 

A.  Please  repeat  that. 

Q.  Were  you  employed  in  Newark  by  the  New  Jersey 
Exploring  &  Mining  Company,  called  the  New  Jersey  Zinc 
Company  i 

A.  I  was. 

Q.  During  what  year? 
20       A.  1850  ;   1849  and  1850  ;  the  winter  of  1849  and  1850. 

Q.  That  is  when  3'on  went  there  ? 

A.  That  is  when  I  went  there. 

Q.  And  when  did  you  leave  there? 

A.  I  left  there  on  the  13th  of  June,  1853. 

Q.  In  what  capacity,  to  do  what,  did  yon  go  there  first  ? 

A.  Why,  1  went  there  to  assist  Richard  Jones,  who  was 
the  general  manager  at  that  time,  and  one  of  the  directors 
in   the  company. 

Q.  And  what  did  you  do  tliere  ;  what  did  yon  assist? 
30        A.   When  1  first  went  there  I  was  engaged  in    grinding 
the  zinc  ore  For  paint. 

Q.  And  afterwards  ? 

A.  After  tliat  I  was  engaged  in  building  furnaces, 
mason. 

Q.  When  you  first  went  there  did  they  do  anything  with 
the  ore  except  grind  it  for  paint  ? 

A.   Yes,  they  were  trying  to  make   metal,    spelter  from 
it,  in  a  Belgian  furnace,  which   Belgian   furnace   we   had 
then  about  four  or  more  retorts,  perhaps    many    more  than 
4.0    that,  but  four  that  I  know  of. 
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Q.  Did  they  use  the  ore  just  as  it  came  to  them,  or  did 
they  do  something  to  it  first  ? 

A.  They  undertook  to  separate  it  witli  a  separator. 

Q.  Did  they  sneeeed  in  doing  so? 

A.  No,  sir. 

Q.  What  was  the  result? 

A.  The  result  was  they  abandoned  it  after — well,  they 
kept  grinding  whilst  I  was  there,  some  of  them  I  saw — 

Q.  Yes,  but  did  they  succeed  in  making  spelter  in  the 
furnace?  10 

A.  No? 

Q.  Why  not ;  what  happened  ? 

A.  Why,  the  franklinite  in  the  ore— the  franklinite 
would  cut  the  retort. 

Q.  What  became  of  the  retorts,  did  they  stand  it,  stand 
work  ? 

A.  They  did  not  stand. 

A.  I  know  it  by  looking  at  it,  seeing  it. 

Q.  How  long  did  they  attempt  that  separation  by  mag. 
nets  ?  20 

A.  Oh,  quite  a  wliile — 

The  Court :     He  did  not  say  separation  by  mag- 
nets. 

Mr.  Parker  :     Didn't  he  ?     I  tiiuught  he  did. 

Mr.  T.  N.  McCarter :     Separators,  he  said. 

Q.  How  long  did  they  try  to  use  the  separators  that  you 
speak  of  ?  30 

A.  Well,  they  didn't  use  them  but  a  very  short  time. 

Q.   What  kind  of  separators  were  tiiey  ? 

A.  It  was  a  magnet,  magnetic  separators;  I  can't  describe 
it  because  I  took  very  little — I  just  saw  it ;  it  wasn't  in  my 
department  at  all. 

Q.  Did  those  separators  get  all  the  franklinite  out  of  the 
ore? 

A.  They  did  not ;  that  is  the  reason  they  abandoned 
them. 

Q.   How  much  of  it  did  they  get  out  ?  40 
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Mr.  T.  N.  McCarter  :  I  object  to  this,  unless  the 
witness  knows  something  about  it ;  he  says  it  was 
not  his  department ;  how  can  he  tell  whether  they 
got  all  tiie  franklinite  out  or  not? 

The  Court :     I  think  he  ought  to  be  asked  first 
•  whether  he  observed  ;  he  said  it  was  not  in  his  de- 
department. 

iQ       Q.  Did  you  observe  tlie  separators,  and  how   they  were 
working  ? 

A.  I  did  observe  them  considerably,  from  the  fact  I  was 
grinding  the  ore  for  the  paint,  dry,  at  that  time. 

Q.  Did  you  grind  the  ore  after  it  was  separated  or  be- 
fore? 

A.  After  it  was  separated. 

Q.  And  they  attempted  to  separate  it  for  your  paints, 
dry? 

A.   Yes,  sir. 
20        Q-  What  proportion  did  the  separators   take  out   of  the 
ores  ? 

A.  That  I  could  not  tell. 

Q.  You  say  they  used  it  for  a  short  time ;  what  do  you 
mean  by  a  short  time  ;  how  many  weeks  or  months  ? 

A.  I  should  suppose  a  couple  of  months. 

Q.  What  became  of  tiie  old  machine  ? 

A.  I  never  knew,  I  lost  sight  of  it,  I  don't  know  what 
became  of  it. 

Q.   Well,  they  didn't  use  it  any  more? 
30       A.  They  didn't  use  it,  that  I  know. 

Q.  How  long  after  they  abandoned  the  machine — did 
they  continue  to  make  spelter  wlien  they  stopped  using 
the  magnetic  separator,  did  they  keep  on    making  spelter? 

A.  They  kept  on  making  spelter  for  quite  awhile  ;  I  sup- 
pose they  made  maybe  a  ton  ;  a  few  months  they  ran  it, 
and  then  they  changed  from  metal,  abandoned  that  alto- 
o-ether,  and  undertook  to  make  oxide  of  zinc  in  the  same  re- 
tort. 

Q.  In  the  same  retorts? 
40       A.  In  the  same  furnace. 
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Q.  You  meiui  tliose  big  pots  that  they  stick  in  there  ? 

A.  Yes  ;  they  are  not  very  large. 

Q.  And  how  did  they  collect  the  oxide  of  zinc  from 
those  pots  ? 

A.  Dii'ectly  from  the  bag.  It  was  drawn  out  of  the  re- 
torts by  an  e.xhaust  blower,  and  blown  into  bags  and  there 
caught ;  the  gases  went  out,  the  gases  and  oxide  wei-e  drawn 
together  and  blown  into  bags. 

Q.  And  how  long  did  they  attempt,  or  did  they  make 
oxide  with  those  retorts  ?  10 

A.  Well,  [  suppose  quite  awhile,  a  month  or  so  ;  not  over 
a  month. 

Q.  Then  what  happened  ? 

A.  Why,  I  don't  know  as — I  being  very  well  acquainted 
with  the  general  manager,  and  being  a  bricklayer,  under- 
stood furnaces,  I  tried  to  obviate  their  difBculty  in  trying 
to  manufacture  metal,  thinking  over  some  plan  by  which 
it  could  be  done  to  pay,  and  1  conjured  one  out,  and  repre- 
sented it  to  Mr.  Jones,  and  he  thought  very  well  of  it,  and 
asked  me  if  I  would  not  build  a  small  one  for  an  experi-  20 
ment  to  test  the  principle.  I  told  him  I  would,  of  course. 
Then  he  says,  "  this  afternoon  the  directors  will  be  over 
here  "— 

Mr.  McCarter  :     One  moment. 

Q.  I  will  ask  the  question  so  that  it  will    be    competent. 
Did  the  directors  pay  the  expense  of  that  first  furnace  ? 
A.  No. 

Mr.  McCarter  ;     We  object.  ^^ 

Q.  Who  did  ? 

Mr.  McCarter :     One  moment. 

A.  Jones  did. 
Q.  You  built  it  ? 
A.  I  did. 

The  Court :     One  moment,  Mr.  Parker.  When   ^q 
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there  is  an  objection  the  witness  ought  to  stop, 
and  counsel  ought  to  stop.  What  is  the  objec- 
tion ? 

Mr.  McCarter  :     It  is  irrelevant. 

The  Coui't :     lie  said  he  didn't  pay  the  expense. 
Go  on. 

Q.   You  built  the  fui'nace? 

A.  I  did. 

Q.  What  kfnd  of  furnace  ? 

A.  It  was  a  muffle  furnace? 

Q.  What  do  you  mean  by  a  muffle  furnace  ? 

A.  I  mean  a  furnace  that  has  a  bed,  this  one  was  a  small 
one,  about  nine  feet  in  length  and  four  feet  wide,  maybe  a 
little  more  than  that,  about  four  feet  wide ;  a  fire  place  on 
the  front  end  of  it,  tiie  bottom,  then  four  flumes  running 
under  the  bottom,  and  covered  over,  that  is  a  tight  bed  ; 
then  an  arch  turned  over,  making  a  retort ;  then  there  was 
20  double  arches  turned  that  made  a  flue  of  six  inches.  The 
Are  place  passed  over  this  flue  to  the  further  end,  and  divi- 
ded down  the  outside,  two  to  the  front  end,  and  turned 
and  went  out  tlie  two  centre  flues  and  up  the  chimney. 

Q.  So  the  lieat  is  sent  over  tliis  oven? 

A.  Went  all  around  the  oven. 

Q.  The  Are  did  not  go  into  tiie  oven  ? 

A.  No. 

Q.  Did  you  let  air  into  this  oven  or  no — or  did  you  shut 
it  up  tight  ? 


30 
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Mr.  McCarter  :  Hadn't  you  better  let  iiim  tell 
how  they  did  it  ? 

Mr.  Parker:  I  really  don't  know  how  to  get 
at  it  otherwise. 

The  Court :  If  counsel  seriously  means  that,  I 
will  permit  the  question  ;  I  have  discretionaiy 
power  to  allow  leading  questions,  and  if  counsel 
says  he  cannot  put  it  in  any  other  way,  I  will  al- 
low it. 
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Mr.  Griggs  :     We  will  withdraw  our    objection 
if  counsel  puts  it  upon  that  ground. 

Q.  Was  the  air  let  into  the  oven  or  was  it  kept  close  ? 

A.  Into  the  chamber  ? 

Q.  Yes? 

A.  No. 

Q.  Well,  which  way  do  you  mean,  was  it  kept  close  or 
was  the  air  let  in  ? 

A.  It  was  closed.  10 

Q.   Was  that  the  only  muffle  built  ? 

A.  Oh,  I  built  forty  of  theni  after  this  proved  successful. 

Q.   Who  took  charge  of  the  running  of  them  ? 

A.  Myself. 

Q.  For  how  long? 

A.  Until  I  left  there,  in  1853. 

Q.  You  have  not  stated  how  you  got  anything  out  of 
that  muffle  ;  what  went  out  of  it? 

A.  I  don't  understand  the  question  ;  I  didn't  understand 
you,  sir,  what  you  asked.  20 

Q.  I  say  you  have  not  stiited  how  any  product  was  got 
from  that  muffle;  how  was  the  product  got '( 

A.  How  was  it  got  out? 

Q.  Yes? 

A.  At  the  end  of  the  retort,  from  the  fire-place,  was  an 
opening  that  turned  right  up,  an  opening  plenty  lai'ge 
enough  for  the  flue  to  pass  up,  and  that  passed  up  into  a 
sheet  iron  round  pipe  that  carried  it  to  the  blower,  where 
the  blower  blew  the  draught  and  it  was  blown  into  this 
bag.  30 

Q.  Now,  Mr.  I^artlett,  had  you  ever  known  a  muffle  of 
that  sort  used  for  zinc  before? 

A.  No,  sir. 

Q.   Had  you  ever  known  of  that   process  of   bags  and  a 
blower  carrying  the  zinc  fumes  to  the  i)iig  i)efore  tlioy  were 
introduced  while  you  were  there  ? 
A    No. 

Mr.  Griggs:     I  think  that  is   (^uite   immaterial 
whether  he  liad  or   not ;  he  is  not  produced  here   ^q 
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as  an  expert  on  those  points. 

Q.  Do  you  know  William  C.  Squire  ? 

A.  I  do. 

Q.  Did  you  liave  anything  to  do  with    him  while    you 
were  in  Newark  ? 

A.  No. 

Q.  Did  he  give  you  any  directions? 

A.  No. 
...        Q.  How  often  was  he  there? 

A.  He  was  at  the  works  often — occasionally,  not  often  ; 
he  was  one  of  the  directors,  I  think,  at  the  time. 

Q.  You  have  spoken  of  ore   that  was    brought  there  ; 
what  sort  of  ore  was  it? 

Mr.  Grigrgs :     One  moment.     It  does  not  ap- 
pear that  this  witness  is  a  judge  of  oi'es  at  all. 
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The  Court :     I  suppose  he   merely  means   the 
color  and  appearance. 

Mr.  Parker  :     That  is  all. 

The  Court :     Well,  ask  him  that. 

Q.   What   was  the    color  of    the  ore  that  was    brought 
there  ? 

A.  The  ore  ? 

Q.  Yes? 

A.  It  was  called  red  o.xide  and  franklinite. 
QA       Q.   And  made  up — of  what  color  was  it  ? 

A.  Why,  the  ore  ? 

Q.  Yes? 

A.  Well,  it  was  black  and  red. 

Q.  When    yon   say  black   and  red,  you   mean  that    eiicli 
piece  was  black  and  red  ? 

A.  Yes,  sir  ;  if  it  hadn't  any  red  in   it,  we  didn't  think 
there  was  any  zinc  in  it. 

Q.  What  color  was  the  paint  that  you  made  by  grinding 
the  ore  after  magnetic  separation  ? 
40        A.  That  was  brown. 
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Cross-examntation  b}'  Mr.  Griggs  : 

Q.  Mr.  Bartlett,  wir.it    did    tliej    make  in    these   forty 
muffle  furnaces  that  you  built  ? 

A.  O.xide  of  zinc. 

Q.   And  how  long  were  they  operated  while   you  were 
there  ? 

A.  I    think    about   six    months,    perhaps;    five    or    six 
months. 

Q.  And  when  was  it  you  biit  tlie  first  one  ?  \q 

A.  That  was  built  in — well,  it  must  have  been  built  in 
1850. 

Q.  And  how  many  did  you  build  in  1851  ? 

A.   Well,  it    took    me  quite  a  while  to    build    them,  you 
know ;  I  was  ordered  to  build  forty  on  a  large  scale. 

Q.  How  many  did  you  have  built  in  '51  ? 

A.  Eh  ?     As  soon  as  the  experiment  proved  successful, 
I  was  ordered  to  build  forty  of  them  on  a  large  scale. 

Q.   What  was   tlie  year  in  which   you  were    ordered    to 
build  forty?  20 

A.  Wiiy,  1  suppose  it  must  have  been  1851. 

Q.  1851? 

A.  Yes,  sir. 

Q.  Did  you  get  them  all  built  in  that  year  ? 

A.  Yes,  sir ;  I  think  it  took  me  about  u  year  to  get  them 
done. 

Q.  The  whole  forty  were  running  then  in  1852  and  '53, 
as  long  as  you  stayed  there  ? 

A.  Yes,  sir. 

Q.  They   were    making  a   good    deal   of  product,    were  3q 
they  not? 

A.  Making  fifteen  .tons  a  day. 

Q.  And  there  was  a  large  pile  of   slag  outside  on    the 
dump? 

A.  Yes,  sir. 

Q.  Was  there  any  when  you  first  went  there — any  slag  ? 

A.  No,  not  of  any  account,  for  there  wasn't  any  manu- 
facturing done. 

Q.  When  you  actually  went    tliere    in   1850,  was    there 
any  manufacturing  in   operation,  or  were  any  experiments  4.0 
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being  conducted? 

A.  They  were  at  it  when  1  went  there. 

Q.  Who  was  in  charge? 

A.   Wliy,  Mr.  Jones  was  tlie  general  manager. 

Q.  And  tiiey  were  making  spelter? 

A  They  were  trying  to  make  it. 

Q.  You  say  tliey  made  at  least  a  ton  while  you  were 
there  ? 

A.  I  should  tiiink  they  made  a  ton  ;  I  don't  know. 

Q.  What? 
20        A.  I  should   not  wonder  if  they  had  made  a  ton  of  it. 

Q.  Up  to  that  time,  you  had  been  a  mere  brick  layer  ; 
you  liad  not  built  furnaces. 

A.  Well,  I  had  built  furnaces,  but  not  of  that  kind. 

Q.  You  had  built  iron  furnaces  ? 

A.  No,  I  never  built  any  iron  furnaces;  I  built  furiiaces 
for  heating  houses  in  Philadelphia  ;  there  is  whei'e  I  leai'ned 
my  trade. 

Q.  But  you  did  not  know  anything  about  the  manufacture 
of  metals  in  smelting  furnaces  ? 
on       A.  Not  when  1  tirst  went  tliere. 

Q.  Nothing  about  that  ? 

A.   No. 

Q.  You  never  heard  of  a  muffle  furnace  until  you  went 
to  the  works  and  saw  this  one  in  operation,  did  you  ? 

A.  No. 

Q.  How  many  furnaces  had  they  in  operation  when  you 
went  there  ? 

A.  When  I  went    there    they  were  experimenting  with 
this  Belgian  muffle  furnace  ;  that  is  the  only  furnace  used, 
3Q   and  grinding  ore. 

y.   How  many  had  they  when  you  went  there  ? 

A.  Only  one  furnace. 

Q.  Only  one  ? 

A.  That  is  all. 

Q.  And  you  call  that  a  Belgian  muffle  furnace  ? 

A.  A  Belgiati  furnace,  with  over  si.xty,  and  perhaps  a 
hundred  retorts  in  it ;  it  was  a  large  furnace,  almost  the 
length  of  this  room. 

Q.   You  say  there  were  about  one  hundred  of  the  retorts 
40   in  it? 
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A.  Yes,  sir. 

Q.  Are  those  retorts  sometimes  called  miitHes  ? 

A.  Well,  they  cull  them  muffles;  yes,  sir. 

Q.  How  big  were  they  ? 

A.  Well,  I  guess  they  were  about  nine  inches  in  diiim- 
eter  and  about  three  feet  ten  inches  long,  perhaps. 

Q.  How  large  was  the  whole  structure,  the  whole  fur- 
nace which  contained   the   one  hundred  muffles  or  retorts  ? 

A.  Well,  I  think  it  was  quite   as  long  as  this  building; 
there  were  two  fire-places  in  between  where    the  fire  went   jq 
over  the  retorts  and  through  them. 

By  the  Court : 

Q.   It.  went  across,  in  this  direction — (illustrating)? 
A.  Yes,  sir. 

Further  cross  : 

Q.  Where  did  you  first  hear  them  called  Belgian  fur- 
naces or  muffles,  or  retorts  ? 

A.  Well,  that  is  what  they  were  called  tliere. 

Q.  That  is  what  they  were  called  there  when  you  went 
there,  was  it  not  ? 

A.  Yes,  sir;  and  then  I  had  known  about  Belgian  fur- 
naces before  that,  read  of  them. 

Q.  You  say  you  iiad  known  of  Belgian  furnaces  of  that 
construction  before  that  time  'i 

A.  Not  of  that  construction,  no. 

Q.  Not  of  that  construction  ? 

A.  No,  I  never  saw  any  of  them  l)ef<ire. 

Q.  Had  you  known  before  that  time  of  Belgian  muffle 
furnaces  ? 

A.  No,  nothing  further  than  I  had  just  read  casually  in 
the  papers. 

Q.  You  had  before  that  time  read  and  heard  of  Belo-ian 
furnaces,  had  you  ? 

A.  Oh.  yes. 

Q.   Did  they  call  them  Belgian  muffles  at  the  works  when 

vou  went  there  in  1850? 

4U 
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A.  Tliej  called  them  Belgian  furnaces  ;  tliej  did  not  say 
anything  about  the  muffles. 

Re-direct,  by  Mi-.  Parker  : 

Q.  Mr.  Bartlett,  the  retorts  or  muffles  that  you  spoke  of, 
how  big  were  they,  that  were  used  in  the  Belgian  furnaces? 

Mr.  McCarter:     He  told  us  that. 

A.  If  my  recollection  serves  me  right,  about  what  I  said. 

Q.  About  what? 

A.  1  should  say  about  ten  inches  in  diameter  and 
about — between  three  and  four  feet  long — that  is  my  recol- 
lection ;  it  might  he  more  or  less. 

Q.  And  in  your  latter  muffle  oven  tliat  you  built,  how 
big  was  your  oven  ? 

A.  That  was  about  four  and  a  half  feet  wide  and  nine 
feet  long. 

By  Mr.  Collins : 
Q.  How  high  ? 

Mr.  Griggs  :     Never  mind.     We  object  to  your 
examining  him,  Mr.  Collins. 

A.  A  little  over  two  feet  high. 

Further  re-direct : 

Q.  This  oven,  of  what  was  it  made  ? 

A.  What  oven  ? 

Q.  The  muffle  oven  ? 

A.  Fire  clay,  lire  brick. 

Q.   How  thick  was  the  floor  and  the  sides  ? 

A.  The   floor   was    made — there  were    flues  ;  four  flues 
arched  over  with    brick,  flat ;  two   inches  only,  two  inelies 
and  a  quarter,  I  think  they  were,  finished  flat,  then  leveled 
off  and  covered  over  with  two  inch  tiles,  doubled. 
40        Q.  So  as  to  make  altogether  about  six  inches? 
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A.  A  little  over  six  inches,  I  think. 

Q.  You  spoke  about  the  slag,  at  least  counsel  asked  you 
about  the  slag,  the  residuum  that  came  out  of  this  oven.  In 
what  condition  was  the  stuff  that  you  took  out,  the  remains  ? 

A.   It  used  to  come  out  dry,  break  right  off. 

Q.  How  fine  ? 

A.  "Very  fine,  quite  fine. 

Q.  Was  it  slagged  together  at  all  ? 

A.  No,    it   never  would   slag  together  excepting  wiiere 
there  were  holes  would  happen   to  get  into  the  bottom  ;  if  lo 
you  got  air  through  it  would  slag  it  a  little,  and  once  in  a 
while  you   got   slag  that  way,  but  never   got  any  slag  any 
other  way. 


PROFESSOR  WILLIAM  P.  BLAKE,  re-called. 
Direct  examination  bv  Mr.  Collins  : 


20 


Q.  I  sliow  you  a  copy  of  the  report  of  the  New  Jersey 
Zinc  Company  for  the  year  1852,  wiiich  was  marked  Ex- 
hibit D.  14,  at  the  last  trial,  and  marked  for  identification 
Exliibit  52,  in  this  case,  and  which  has  upon  it  the  initials 
W.  P.  B.,  and  I  ask  you  if  tiiat  is  your  copy  ? 

A.  Tliat  is  a  copy  I  had. 

Q.   Wlien  did  you  get  it  ? 

A.   In  1852  at  the  time  of  its  publication. 

Q.   From  what  officer  ?  30 

A.  Tiie  office  of  tiie  New  Jersey  Zinc  Company. 
"  Q.   What  officer? 

A.  The  president  >if  tlie  company,  Col.  Curtis. 

Q.  And  you  have  had  ii  ever  since — you  brought  it  up 
at  the  trial   last  year  ? 

A.  I  had  it  in  ray  possession ;  it  was  my  eo]iy  and  I  pre- 
sented it  to  Mr.  Hecksciier  last  year. 

Q.  And  that  is  the  one  referred  to  by  Col.  Curtis  in  his 
testimony  last  year  ? 

A.  Yes,  sir.  40 
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Q.  Tiie  initials  on  it  are  in  your  own  handwriting — "  W. 
P.  B. "  ? 

A.   Yes,  sir;  I  renien)l)er  tiie  copy  very  well. 

Mr.  T.  N.  McCarter :  There  is  one  question 
that  I  omitted  accidentally  to  ask  the  Professor  ; 
at  least  I  was  misled  by  a  portion  of  the  testi- 
mony into  not  asking,  and  I  would  like  to  ask  it 
now. 

The  Court :     Very  \?ell,  proceed. 

Gross-examination  by  Mr.  T.  N.  McCarter  : 

Q.  You  spoke  towards  the  close  of  the  cross-examination 
of  evidence  of  folding  being  discovered  yesterday  or  day 
before  or  recently,  at  the  north  end  of  the  vein  near  the 
Hamburg  road  ? 

A.  I  did. 

Q.  Had  you  not  in  your  previous  testimony  spoken  of 
other  evidence  of  folding  in  that  vein  still  further   north? 

Mr.  Collins  :  Do  you  mean  in  his  testimony 
on  the  former  trial  or  in  this  trial? 

Mr.  McCarter  :     On  this  trial. 

Q.  Wliether  you  did  not  when  giving  your  reasons  for 
considering  the  question  of  folding,  state  that  on  the  north- 
east end  of  this  vein  you  iiad  also  discovered  other  evi- 
dence of  folding,  before  you  referred  to  the  one  you  said 
you  had  discovered  the  day  before    yesterday  ? 

A.  Yes,  sir  ;  I  think  I  did  refer  mentally,  if  I  did  not 
express  it,  to  the  exploration  of  the  diamond  drill,  which 
is,  perhaps,  rather  to  the  north.  I  do  not  know  of  any 
other. 

Q.   Explain  what  you  mean  by  that? 

A.  That    the    boring    into  the  hill  on  the  east  side — the 
northeastern  side — developed  the  existence  of  tiie  beds  or 
a  bed  of  ore  at  certain  depths,  which  showed  that  there  was 
a  curve  in  the  bed. 
40        Q-  Wliere  were  these  borings? 
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A.  I  couid  oiilj  say,  speaking  generally,  northeast  of  the 
end  of  Mine  Hill,   as  represented  on  this  map. 

Q.     And    how    far    from    the    end  of  the  vein  as  repre- 
sented on  this  map  ? 

A.  1  should  rouu;hly  estimate  the    distance    at    perhaps 
1,000  feet ;  but  1  did  not  measure  it,  and  I  do  not  know. 

Q.  Did  you  see  the  borings  made  1 

A.  I  did  not. 

Q.  What  evidence  did  yon  have  of  the  boring? 

A.  I  saw  tlie  ores,  and  I  have  read  Prof.  Nathan's  paper   ^q 
recounting  what  had  been  done,   and  I  have  been   in    the 
mine  and  seen  the  ore. 

Q.  What  mine  ? 

A.  In  the  new  shaft,  as  it  is  called,  the  Parker  shaft. 

Q.  Is  that  the  place  you  referred  to,  the  last  place,  where 
the  borings  were,  or  where  there  was  evidence  of  the  folds? 

A.  That  is  part  of  it. 

Q.  Just  describe  how  your  inspection  of  the  Parker  shaft 
gave  you  an  idea  of  the  folding,  what  connection  it  had  ? 

A.  Simply  this  ;    that  if  the  bed  of  ore  continued  down-   oq 
ward,  with  its  depth  as  shown    at    the    northeast   of   Mine 
Hill,  had  no  curvature  to  the  e«ist,  it  would  have  been  im- 
possible to  reach  it  with  the  shaft  or  with  the  bore  holes. 

Q.   How  far  down  was  the  shaft? 

A.  How  deep '( 

Q.  Yes? 

A.  About  1,000  feet. 

Q.  What  were  they  doing  there  ? 

A.   Digging  and  mining. 

Q.  Who  ?  30 

A.  I  don't  know. 

Mr.  Collins;  That  certainly  is  not  cross- 
examination.  If  he  wanted  to  prove  anything 
about  this  cynclinal  fold,  or  the  one  which  the 
Professor  spoke  of  at  the  north  end  of  the  Ham- 
burg road — it  has  nothing  to  do  with  the  ore  or 
the  shape  of  the  curve  has  nothing  to  do  with  who 
is  mining  it. 

Mr.  McCarter  :     I    desire  to  identify  the  place.   4u 
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The  Court  :  You  maj-  do  that  bv  its  location. 
lie  says  that  he  did  not  measured  it,  but  it  is 
about  a  thousand  feet  from  somewhere  ;  I  forget 
where. 

The  Witness  :  Noi-theast  of  the  end — say  the 
crossing  of  Hamburg  road  where  it  crosses  the  ore 
at  point  marked  two  ;  I  should  think  about  1,000 
feet  northeast,  put  that,  but  I  may  be  out  on  the 
direction  and  distance  both. 

Q.  What  makes  you  think  that  was  a  fold  in  the  vein  ? 
A.  I  have  already  stated — 

Mr.  Collins  :     In  the  bed  is  what  he  said. 

Q.  In  this  bed  ? 

A.  I  have  already  stated  that  this  bed  set  in  the  position 
which  it  would  have  if  the  downward  dip  as  shown  at  the 
iron  pin  and  the  Ding  Dong  shaft  and  shaft  No.  4,  if  that 
direction  of  dip  had  been  prolonged  downward,  the  diamond 
drill  excavations  would  never — at  least  would  not  have 
reached  it  in  what  is  possible  to  do  in  the  diamond  drill. 

Q.  You  didn't  see  the  diamond  drill  excavations  made, 
did  you  ? 

A.  No. 

Q.  Do  you  know  where  they  were  made  ? 

A.   I  iiave  seen  the  holes,  some  of  them,  on    the  surface. 

Q.  And  did  you  fit  the  drill  to  the  core  so  as  to  know 
tiiat  the  ones  you  saw  were  the  same  ones  J 

A.  No  ;  I  did  not  attempt  to  do  that. 

Q.  Was  there  anything  in  the  ch.aracter  of  the  ore  \t>u 
saw  in  this  shaft  one  thousand  feet  deep,  that  resembled 
the  ore  of  this  vein  ? 

A.  I  don't  know  that  I  am  at  liberty  to  answer  such  a 
question.     I  was  taken  into  that  mine  as  a  guest. 

Q.  Whose  mine? 

A.  That  mine  where  the  shaft  is  and  the  machinery. 

Q.  Who  took  you  in  as  a  guest  ? 

Mr.  Collins  ;     Objected  to  as  not  cross-examiu- 
40  ation. 
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Mr.  McCarter :  If  tliere  is  anything  clandes- 
tine or  secret  about  tliis  we  would  like  to  know 
it ;  the  witness  has  come  here  and  given  his 
opinion. 

The  Court  :  If  tliat  is  one  of  the  reasons  for 
his  opinon,  I  think  the  plaintiff  is  entitled  to 
know  the  resemblance  or  the  difference  between 
this  ore  he  saw  there  and  the  other  ? 

Mr.  Collins  :     Yes  ;  I  did  not  object  to  that. 

Mr.  McCarter :     Yes ;  you  did  object. 

The  Court :  No,  it  was  the  witness  objected  ; 
he  said  he  did  not  feel  he  had  a  right  to  say  ;  I 
think  the  plaintiff  is  entitled  to  have  it. 

Mr.  Collins  :     Well,  I  don't  care. 

The  Witness :     If  I  am  instructed   to   answer' 
the  ore  is  the  same  in   its  general   characteristics  ^^ 
as  tlie  other  part  of  the  mine  and  vein. 

Q.  Sucli  as  allowed  you  to  tliiidc  it  was  a  part  of  the 
same  bed  of  ore? 

A.  Exactly,  yes. 

Q.  Ilow  did  tlie  quantity  of  ore  exposed  there  compare 
with  the  quantities  manifested  by  the  sliafts  on  the  vein  in 
dispute? 

A.  I  did  not  measure  it  at  all ;  made   no   measurements. 

Q.   Did  you  not  form  any  idea  from  what  you  saw?  30 

A.  I  found  there  was  ore  enough  there  to  be  recognized, 
and  being  shipped. 

Q.    Describe  liow  it  appeared  and  the  extent  of  it  ? 

A.  There  was  a  cross-cut  and  a  drift,  and  there  were 
slopes  and  a  winde,  neither  of  wiiich  did  I  go  into;  I  did 
not  go  into  the  place  wiiere  tiiey  were  stopping  tlie  ore 
above. 

Q.  Who  itivited  you  into  tiiat  mine  ? 

Objected  to  as  immaterial.  ,,. 
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Tlie  Court:     I  do  not  think  that  is  material. 

Q.  Wlio  went  witli  jon  ? 

A.  I  asked  to  go  in  ;  Mr.  Van  Mater  invited  me. 
Q.  Who  did  3-011  ask  ? 
A.  Mr.  Van  Mater. 
Q.  Is  lie  in  charge  there? 
A.   He  is  in  charge,  I  understand. 
Q.  Yon  said  the3'  were  shipping  this  ore  ? 
A.  I  saw  cars,  broad  gauge  cars   on  the  track,  and  saw 
ore  shipped  into  them  ;  I  did  not  see  shipping  receipts. 
Q.  Were  tiiey  mining  on  a  large  scale  ? 

Mr.  Collins  :     What  possibly  can  that   have  to 
do  with  it  ? 

The  Court :     The  only  way  to  stop  it  is  to  ob- 
ject, not  to  ask  questions  of  the  Court. 
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Mr.  Collins:     I  do  object. 

Tlie  Court :     Anything  that  will  test  his  opinion 
is  competent. 

Q.  AVhat  was  the  cliaracter  of  tlie  ore  you  found  there, 
and  what  did  it  contain? 

A.  It  contained  franklinite  and  troostite  and  red  oxide 
of  zinc,  and  tephroite  and  calcite,  and  other  minerals  such 
as  we  have  named  here. 

Q.  How  did  it  resemble,  or  did  it  resemble  in  color 
and  appearance  the  vein  in  dispute — tlie  bed  in  dispute. 

A.   A  o-eneral  resemblance  to  the  ores  mined. 

Q.  Was  there  any  red  zinc  vein  there? 

A.   I  did  not  see  any. 

Q.  What  kind  of  ore  were  they  mining  ? 

A.   Franklinite  and  zinc. 

Q.  Was  it  an  ore  producing  a  commercial  product  ? 

Mr.  Collins:     I  object  to  this,  it  is  entirely  too 
jQ  ■        remote  from  1848. 
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Q.  Was  it  zinc  ore  ? 
Objected  to. 
Overruled. 
Exception. 
Re-direct : 

Q.  It  is  not  on  the  Mine  Hill  tract  at  all? 
A.  It  is  not  on  the  Mine  Hill  tract. 

Mr.  Parker  :  We  offer  the  report  of  the  New 
Jersey  Zinc  Company  for  the  year  1852,  hereto- 
fore marked  D.  14  on  the  last  trial,  and  marked 
exhibit  52  for  identification  on  this  trial  as  iden- 
tified by  Prof.  Blake  and  by  Mr  Curtis. 

Mr.  Griggs :     We  make  the  formal  objection, 
that  it  is  irrelevant  and  immaterial,  and  it  cannot  20 
detract  from  the  title  we  made  in  1848.     We  do 
not  propose  to  argue  it. 

The  Court ;     I  believe  I  admitted  it  before. 

Mr.  Collins  :     Yes,  sir. 

The  Court :     I  will  admit  it  again. 

Mr.  McCarter:     We  prav  an  exception. 

30 

To  -Bsrhicli  ruling  tlie  plaintiff's  coun- 

jel  prays  an  Exception,  and  tliat  h.is  said 

Exception  may  be  sealed  and  it  is  sealed 

accordingly.  _ 

"W.  J.  MAGIE,  I^B 

/.  s.  c. 
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Mr.  Parker :     It  is  entitled— 

"Reports  of  tlie  New  Jersey  Zinc  Company,"  1S52. 
Financial — C.  E.  Detmold.  Horatio  Allen  and  J.  C.  Hitch- 
cock, Esq.,  directors.  Geological —Dr.  C.  T.  Jackson, 
professor  of  geology,  assayer.  &c.  Historical  and  Miner- 
alogical— A.  C.  Farrington,  geologist  and  engineer. 
With  other  documents.  New  York.  Baker,  Godwin  & 
Co.,  book  and  job  printers,  corner  Nassau  and  Spruce 
^„   streets,  1852. 

To  the  president  and  directors  of  tiie  New  Jersey  Zine 
Company." 

The  Court ;     Are  you  going  to  read  tjje  whole 
of  it  ? 

Mr.  Parker  :     No,  the  first  clause,  which  says  : 

''The    nndereigned,   who    at   the    last    meeting  of   your 
board  were  appointed  a  committee  to  investigate  the  affairs 
2^^   of  the  New  Jersey  Zinc  Company,  respectfully  report." 

Now,  I  turn  to   page  4-74  in  the  Trover  book, 
line  17,  where  it  says : 

"  The  vast  extent  of  their  mines  of  the  red  oxide  of  zinc 
and  franklinite  has  been  thoronghly  established  by  actual 
development,  in  full  corroboration  of  the  various  examina- 
tions and  reports  of  distingnished  miners  and  geologists 
who  have  visited  this  remai'kable  mineral  region  where 
30  along  these  ores  have  been  fonnd.  A  late  survey  of  the 
company's  mines  by  Dr.  Jackson,  of  Boston,  established 
by  actual  measurement,  that  the  companv  possesses  in  the 
mines  now  opened  and  worked  l,20(t,0i'0  tons  of  the  red 
oxide  of  zinc,  and  over  1,100,000  tons  of  franklinite,  both 
about  water  level." 

I  then  turn  to  page  475,  at  line  18  : 

"The  improvements  now  being  carried  out  at  the  com- 
40   pany's  works  at   Newark  (which  in   the  opinion  of   your 
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committee  are  in  every  respect  well  devised  and  judicious) 
will  not  fail  to  effect  a  material  economy  in  the  cost  of 
production." 

I  next  turn  to  page  477,  line  17  : 

"  The  practicability  of  successfully  converting  tlieir  min- 
erals into  valuable  paints  direct  from  the  ore,  is  no  longer 
an  experiment,  but  has  been  fully  established  by  two  years' 
continuous  operations  on  a  large  scale.  The  zinc  paints 
mannfactnred  in  France  and  Germany  are  produced  not 
direct  from  tlie  ore,  as  in  the  case  of  the  red  oxide  of  the 
New  Jersey  Zinc  Company,  but  from  the  metallic  zinc, 
after  having  undergone  the  costly  process  of  reduction. 
To  tiio  persevering  energy  of  the  enterprising  originators 
of  tlie  New  Jersey  Zinc  Company,  is  dne  tJie  development 
of  this  new  and  economical  process  of  making  the  zinc 
paints  direct  from  the  ore  by  one  simple  operation." 

I  now  turn  to  page  478,  line  29  : 

''Another  matter  deserving  the  early  consideration  of 
the  directors,  is  the  question  of  selling  their  zinc  ore,  direct 
as  it  conies  from  the  mines,  to  other  manufacturers." 

Now  I  turn  to  page  479,  line  o  : 

"  In  addition  to  the  above,  the  undersigned  would  su"-- 
gust  the  propriety  of  early  experiments  for  utilizing  the 
residuum' resulting  from  the  operations  of  converting  the 
ore  into  tlie  white  oxide.  Several  thousand  tons  of  this  go 
residuum  have  already  accumulated,  and  as  it  is  rich  in 
iron,  and  contains  still  a  notable  portion  of  zinc,  it  should, 
if  possible,  no  longer  be  permitted  uselessly  to  encumber 
the  works  of  the  company. 

"And  finally  your  committee  would  urge  the  importance 
of  making  further  efforts  to  aid  in  the  establishment  of  the 
manufacture  of  ii'on  from  the  franklinite  ore  ;  the  experi- 
ments thus  far  tried,  and  which,  as  is  well  known  by  most 
of  the  board  of  directors,  have  resulted  in  the  production 
of  an  iron  of  unsurpassed  quality,  have  inspired  the  under-  40 
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signed  with  entire  confidence  in  the  practicability  and 
eventual  success  of  that  manufacture,  by  which  the  revenue 
of  the  companj'  would  be  largely  increased." 

Dr.  Jackson's  report  follows,  dated  October 
12,  1852,  addressed  to  Colonel  Curtis,  at  the  bot- 
tom of  page  479  ; 

"  Sir — I  have  the  honor  of  presenting  my  report  on  the 
mines  of  franklinite  and  red  zinc  ore  of   Sterling  Hill,  and 
'*'   of    Franklin    Hill,  in    the   township    of    Franklin,   Sussex 
County,  New  Jersey." 

I  now  go  to  line  34,  page  481,  where  it  says : 

"  Mr.  Alger,  who  had  done  more  than  any  other  person 
in  examining  this  mine  during  the  time  it  was  in  his  pos- 
session, and  wlio  drove  a  cross-cut  into  the  hill,  directly 
through  the  narrowest  part  of  the  whole  lode,  where  the 
ore  was  only  eighteen  inches  thick,  and  hence,  under-valued 

20  the  mine.  The  miners  have  now  opened  the  vein,  and 
have  shown  that  it  is  eight  feet  thick,  in  the  middle  of  the 
present  workings,  and  it  will  probably  continue  to  widen 
still  mure,  for  it  has  not  yet  began  to  narrow,  and  when  it 
does  it  will  undoubtedly  follow  the  same  ratio  in  narrow- 
ing that  it  did  in  widening,  such  being  the  usual  law  of 
mineral  lodes  as  proved  by  the  mines  on  Lake  Superior  and 
elsewhere.  The  thickness  of  the  franklinite  had  also  been 
under-estimated,  as  has  been  proved  by  my  measurements, 
aud  other  veins  before  unknown,  have   recently    been   dis- 

30  covered  by  the  miners." 

At  line  20,  page  482,  he  says  : 

"  New  analysis  of  the  franklinite  prove  that  those  made 
before  were  erroneous,  and  that  it  contains  more  zinc  than 
had  been  obtained  by  chemists  following  the  old  method 
of  analysis.  Experiments  pi'oving  the  value  of  franklinite 
as  an  iron  ore,  which  were  made  by  the  New  Jersey  Com- 
pany, are  also  new,  as  is  their  method  of  manufacturing 
AQ   the  white  oxide  of  zinc." 
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I  desire  to  offer  tlie  analysis  of  franklinite  depicted  there, 
but  I  don't  know  as  it  is  necessary  to  offer  them  now. 

Mr.  McCarter :     Is  not  tlie  whole  report  in  ? 

Mr.  Parker:     Yes;  it  is  all  in,  but   I   will   not 
read  that  part  now. 

At  the  top  of  page  483,  be  says  : 

"  The  hill  in  whicli  the  franklinite  and  red  zinc  ore  occur  10 
in  Sterli;ig,  is  composed  of  a  crystalline  aggregate  of  quartz, 
hornblende,  and  feldspar — a  kind  of  sienite  or   hornblende 
rock — there  being  great  variations  in  the    relative    propor- 
tions of  the  integrant  minerals." 

And  at  line  11  on  the  same  pnge,  lie  says: 

"  The  franklinite  reposes  on  the  southeastern  side  of  the 
hill ;  in  direct  contact  with  it,  is  the  mixture  of    red    oxide 
of  zinc  and  franklinite,  the  zinc  ore  constituting  about lifty   20 
or  sixty  per  cent,  of  the  mass. 

"  The  limestone  overlies  the  zinc  ore  and  bounds  it  on  the 
upper  or  southeastern  side."  "  I  measured  the  height  of 
the  top  of  the  franklinite  bed  above  the  Wallkill  stream, 
immediately  below  and  to  the  eastward." 

He  then  states  the  height,  and  at  line  25,  says  : 

"According  to  my  estimate,  the  franklinite  in  that    por- 
tion of  the  hill  owned  and    wrought    by    the    New    Jersey   30 
Company,  is  equal  to  3,801,600  cubic  feet  or  543,085   tons. 

"The  whole  bed  of  red  zinc  ore,  with  granular  frank- 
linite mi.xed  with  it,  is  estimated  at  about  120,000  tons,  a 
portion  of  which  has  already  been  mined  and  removed,  and 
large  quantities  of  it  are  on  banks  ready  for  removal  to 
furnace." 

The  Court :     That  is  Sterling  Hill  l 

Mr.  Parker :     Yes  ;  I  would  not  make  it  plain   4^ 
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without  reading  that,  because  the  measureinents 
are  put  togetlier,  as  yonr  Honor  will  observe  on 
the  next  page. 

''  Franklin  Hill  was  measured  b)'  me  and  found  to  be  167 
feet  above  the  level  of  the  Wallkill  stream  at  its  nearest 
point ;  hence  this,  with  suitable  allowance  for  the  cnrrent, 
is  to  be  regarded  as  the  depth  of  natural  drainage  of  the 
mine.     The  bed  of  franklinite  is   180    feet    long,    34    feet 

^^  wide,  and  tlie  extent  of  it  on  the  New  Jersey  Company's 
property  is  500  feet  on  the  northeast  side  of  the  road  to 
Hamburg,  and  232  feet  an  estimated  depth,  being  12"  feet 
on  the  land  below  tiie  road.  These  elements  being  calcu- 
lated, give  3,060,000  cubic  feet  for  the  quantity  of  ore 
above  tlie  road,  and  946,680  cubic  feet  below  it,  or  572,383 
tons  in  all,  above  natural  drainage.  This  is  the  quantity 
available  on  Franklin  Hill.  It  is  not  so  easy  to  estimate 
the  quantity  of  ore  in  the  newly  discovered  bed  in  the 
Buckwheat  field,  a  little  to  the  eastward  of   this,    but   that 

on  bed  is  39>4  feet  wide,  and  extends  probably  1,500  feet, 
though  this  has  not  been  proved  by  opening  it  all  along 
thetrende;  only  one  place  having  been  opened  while  I  was 
on  tiie  spot.  The  drainage  of  this  bed  cannot  be  less  than 
140  feet  to  the  water  level  of  the  Wallkill  stream,  and 
hence  there  must  be  a  large  quantity  of  available  ore  in 
this  bed.  That  in  this  vein  belongs  to  the  New  Jersey 
Company. 

"  From  the  foregoing  report  you  will  perceive  that  the 
quantity  of  franklinite  owned  by  your  company  is  so  great 

30  that  it  cannot  be  exhausted  within  the  present  century,  and 
it  may  be  regarded  as  almost  inexhaustible." 

I  then  turn  to  the  next  page,  where  the  esti- 
mates are  made  both  as  to  the  tract  on  Sterling 
Hill  and  on  Mine  Hill.    I  turn  to  page  485,  line  5. 

The  Court :  That  has  already  been  read,  but 
von  may  state  it  again  if  you  like. 


40 
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Tlie  Court :  On  tlie  preceding  page  are  stated 
tlio  depth  and  tlie  heiglit  and  the  width  and  ex- 
tent of  it. 

Mr.  Parker  :     But  the  zinc  ? 

The  Court :     Oli,  the  zinc. 

Mr.  Parker :     Yes. 

"Zinc  on  Mine  Hill."  10 

"Vein  1,  2,500  feet  long,  180  feet  high,  12  feet  wide, 
containing  715,715  tons." 

''  Vein  2 — estimated  as  being  1,500  feet  long,  140  feet 
high  and  39  feet  wide,  and  to  contain  353,857  tons." 

At  tlie  statements  of  the  contents  of  Vein  1,  there  is  a 
foot  note  explaining  the  star  which  says:  '' One-tliird 
the  contents  of  whicli  are  zinc." 


The  Court :     It  is  so  printed  in  the  original  ? 

Mr.  Parker  :     Yes. 

"  The  above  recapitulation  made  from  the  foregoing  re- 
port exhibits  in  a  connected  form  the  dimensions  and  con- 
tents of  the  several  beds  of  zinc  ore  and  franklinite  belong- 
ing to  the  New  Jersey  Zinc  Company,  due  allowance  being 
made  for  drainage  and  irregularities  of  the  lode,  and  the 
same  is  appended  as  part  of  this  report. 

"CHAS.  T.  JACKSON." 

I  now  turn  to  Mr.  Farrington's  report  on  page  488, 
line  7  : 

"The  late  Dr.  Bruce,  of  New  York,  was  the  first  who 
called  public  attention  to  these  mines  by  publishing  a  scien- 
tific account  of  them,  embracing  an  analysis,  and  also 
famishing  a  list  of  the  associated  minerals." 

And  then  at  line  25  on  the  same  page,  he  speaks  of  the 
late  Dr.  Fowler  and  says  ; 

"  While  a  Member  of  the  House  of  Representatives  of 
the  United  States  Congress,  a  law  was  passed  directing  the 
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Secretary  of  tlie  Treasury  to  cause  a  standard  set  of 
wei<rhts  and  measures  to  be  prepared  for  the  use  of  tlie 
Government  in  the  different  Custom  Houses.  F.  R.  Hass- 
ler,  L.  L.D.,  then  superintendent  of  the  Coast  Survey,  was 
instructed  by  the  Secretary  with  the  execution  of  this  im- 
portant dutj',  and  Mr.  Fowler  was  successful  in  having 
New  Jersey  red  oxide  of  zinc  reduced  to  alloy  with  copper 
to  form  the  brass  used  for  these  standards." 

I  now  turn  to  page  490,  at  the  top  of  the  page : 
■^()  "A  quantity  of  zinc  and  franklinite  ore  was  taken  by 
them  to  Mr.  Alger's  foundry  at  South  Boston,  where  Alex- 
ander £.  Osborne,  the  present  metallurgist  of  the  Bergen 
Point  Copper  Smelting  Establishment,  distilled  metallic 
zinc  from  the  red  ore  after  separating  it  by  a  magnet  from 
its  franklinite.  He  also  reduced  franklinite  in  a  crucible, 
making  iron  and  steel  of  a  superior  quality." 

And  at  the  bottom  of  the  same  page  : 

"In  carrying  out  tiie  prominent  and  paramount  object  of 
their  union,  the  managers  of  this  company  felt  the  most 
2f)  difficult  part  of  their  labor  would  be  in  obtaining  an  eco- 
nomical plan  for  reducing  the  ore,  and  they  clearly  fore- 
saw that  tedious  and  expensive  experiments  would  only 
serve  to  demonstrate  the  most  necessary  part  of  their  un- 
dertaking— they  were  without  data  or  guide  as  to  the  plan 
of  working  the  ore,  save  the  meagre  description  of  pro- 
cesses given  in  books  for  working  calamines  and  blendes — 
a  plan  wholly  iuipracticable  for  the  red  oxide,  without  its 
first  undergoing  the  process  of  mechanical  separation  frwu) 
the  franklinite  ;  and  the  general  conclusion  of  those  most 
skilled  in  metallurgy  were  that  such  a  treatment  of  the  ore 
would  be  necessary  before  they  could  be  reduced." 

Mr.  R.  H.MeCarter  :     Go  on  and  read  the  next 
clause  now. 

Mr.  Parker;     "  As  the  zinc  business    was    new 

in  this  country  the  company  deemed  it  important 

to  collect  statistical  facts  in  relation   to    the   same 

in  Europe,  with  a  description  of  such  processes  as 

An  were  obtainable." 
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"Tin's  necessity  itivolved  no  inconsiderable  expense 
in  the  emplojinent  of  agents  of  patents  and  scientific 
iicipiirements  csdcnlated  to  insure  the  objects  of  their 
mission  for  the  benefit  of  the  company.  Much  valual)le 
information  has  tiius  been  obtained,  but  none  of  tlie 
methods  applied  in  Europe  for  reducing  oils  of  zinc,  have 
been  found  practicable  in  the  working  of  the  New  Jersey 
mineral.  This  circumstance  occasioned  more  serious  em- 
bari-assment  in  the  outset  than  any  other.  Experimental 
furnaces  were  erected  in  the  spring  of  1848,  and  workmen  |q 
were  employed  in  crushing  the  ore,  separating  the  frank- 
lin ite  by  means  of  magnetic  machines,  constructed  for  the 
purpose.  A  party  of  miners  were  also  engaged  in  mining 
and  making  explorations,  and  the  result  ot  experiments 
with  the  furnaces  during  this  season  led  to  the  conclusion 
on  the  part  of  the  managers,  that  while  a  new  plan  was  to 
be  used  in  working  the  ore,  upon  them  would  devolve  the 
labor  of  perfecting  its  details  with  a  long  train  of  expense. 
But  having  an  abiding  faith  in  ultimate  success,  they  still 
persevered.  Science  was  invoked,  inventive  skill  was  in-  20 
vited,  and  practical  knowledge  besought  to  furnish  their 
united  aid  in  obtaining  the  object  in  view. 

I  now  turn  to  page  -1:93,  line  5  ;  "  The  branch  of  the  in- 
dustry they  were  engaged  in  developing  was  new  in  the 
country,  and  the  world  afforded  no  model  which  could  be 
co|iied  as  applicable  to  their  purpose  in   manufacturing." 

Page  49+,  line  3:  "  Within  the  past  season  the  present 
working  plan  has  been  perfect  in  its  details  for  producing 
the  white  oxide  of  zinc,  and  its  effect,  the  simplicity  of  tlie 
process,  and  the  complete  success  of  the  plan  adopted  may  3Q 
now  be  seen  by  any  one  who  visits  the  works  at  Newark. 
The  process  is  entirely  new,  and  is  well  worthy  the  atten- 
tion of  anyone  who  ni;iy  feel  an  interest  in  this  new  branch 
of  American  industry." 

At  the  bottom  of  the  page  ;  "  During  the  past  vear  ex- 
periments of  a  most  satisfactory  charactei'  have  peen  tried 
for  the  purpose  of  manufacturing  iron  from  the  franklinite. 
The  franklinite  ore,  it  is  well  known,  contains  in  addition 
to  iron,  a  large  percentage  of  zinc.  To  save  tlic  zinc,  in 
connection  with    the  iron,  was  a  grent    desideratum.     This   49 
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has  been  done,  ami  results  have  been  obtained  of  the  great- 
est iiiiportHnce.  The  iron  ore  produced  from  Franklin  has 
been  tested  in  this  country  and  in  Europe,  and  for  strength 
and  tenacity  is  believed  to  be  superior  to  any  iron  now 
known  in  any  part  of  the  world.  It  is  believed  that  under 
careful  management,  the  franklinite  ore  may  be  so  worked 
as  that  the  zinc  oxide  produced  will  pay  the  greater  portion 
of  the  working  cost  of  smelting.  The  managers  have  great 
pleasure  in  communicating  this  result.  The  successful 
IQ  smelting  of  the  franklinite  will  mark  a  new  era  in  the  pro- 
duction of  iron  in  this  country.  The  labor  commenced, 
now  nearly  a  century  ago,  has  been  crowned  with  success, 
and  the  beneficial  results  cannot  now  well  be  estimated. 
Zinc  ore  has  been  sold  the  present  season  at  $.30  a  ton,  and 
franklinite  at  $15  per  ton." 

Line  29:     "  The  sale  of    zinc  above  named  was  for  the 
purpose  of  being  ground  with  brown  paint." 


20 


I  think,  sir,  I  have  read  the  various — 

Mr.  McCarter  ;    Won't  yon  read  about  the  divi- 
dends ? 

Mr.  Parker:     If  yon  like  to  read  it,  suit  your- 
self ;  I  have  read  everything  as  I  went  along. 

Mr.  McCarter:     Very  well;  I  suppose  we  will 
have  a  hack  at  it  when  our  time  comes. 

30  Mr.  Parker :     Now,  there  is  the  1853  report. 

Mr.  R.  H.  McCarter:     Same  objection. 

The  Court:     That  is  objected  to,  and  admitted 
as  before. 

Mr.  R.  H.  McCarter :     This    has   never   been 
offered  before. 


40 


The  Court :     This  is  new,  is  it  ? 
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Mr.  Collins:  It  is  the  next  year's  report, 
proved  by  Mr.  Squier. 

The   Court:     1853? 

Mr.  Collins:     Yes,  sir. 

Mr.  R.  H .  McCarter  :     We  object  to  it. 

The  Court :     The  same  reasons  ? 

10 
Mr.  R.  H.  McCarter  :     Yes,  sir. 

Tiie  Court :  If  there  are  no  new  reasons,  I  sup- 
pose I  will  have  to  adhere  to  my  opinion.  Take 
an  exception. 

To  Tzsrhich.  ruling  the  plaintiff's  coun- 
sel prays  an  Exception,  and  tliat  his  said 
Exception  may  be  sealed  and  it  is  sealed 
accordingly. 

W.  J.  MAGIE,  (^P 

/.  A'.  C. 
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Mr.  Collins :  I  won*t  read  the  wliole  of  it, 
only  certain  parts.  Bottom  of  page  5  of  the  re- 
port itself  :  "  The  mining  operations  of  the  com- 
pany have  necessarily  been  extended  during  the 
past  year  to  keep  pace  with  the  extension  of  tlie 
manufacturing  department.  In  view  of  this  it 
became  necessary  to  erect  suitable  dwellings  for 
the  miners  and  superintendent  at  the  Sterling  Hill 
mines,  from  which  the  company  obtain  all  their 
ore  at  fully  thirty  per  cent,  less  cost  than  during 
the  preceding  year — "  ^q 
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The  Court :     That  is  about  Sterling  Hill  ? 

Mr.  Collins;  Yes,  sir.  "The  mine  is  in  ex- 
cellent condition,  the  vein  of  zinc  ore  holding  its 
regular  thickness  and  increasing  in  richness  as  wo 
descend — 

The  Court :  That  is  about  Sterling  Hill  ore  ; 
don't  read  that. 


Mr.  Collins:  Only  to  connect  it.  "And 
proving  in  every  way  most  satisfactory  as  we 
drive  to  the  north  in  wliich  direction  the  bulk  of 
the  company's  mineral  estate  lies.  Foi-  the  pur- 
pose of  proving  the  vein  of  zinc  ore  on  Mine  Hill 
or  Franklin  Hill,  which  throughout  its  entire 
length  is  owned  exclusively  by  the  New  Jersey 
Zinc  Company,  several  hundred  tons  of  this  ore 
were  mined  from  the  vein  on  Franklin  Hill 
during  the  past  year,  but  the  vein  there  lias  not 
yet  proved  as  large  and  as  rich  as  the  Sterling 
Hill  vein,  but  may  improve  in  both  respects  as  we 
go  lower,  the  same  as  was  experienced  at  Sterling 
Hill.  An  important  experiment  was  made  during 
the  past  seasoti  to  smelt  the  residuum  from  the 
zinc  furnaces,  some  six  thousand  tons  of  which 
has  already  accumulated  at  the  works,  and  is 
daily  being  i?icreased.  The  result  of  this  experi- 
ment was  eminently  sucessful,  demonstrating 
beyond  all  further  question  that  an  iron  of 
superior  excellence  (precisely  like  that  made  from 
the  fraidvlinite)can  be  produced  from  the  residuum. 
It  is  intended  next  spring  to  erect  a  blast  furnace 
on  the  premises  at  Newark  for  the  purpose  of 
converting  this  residuum  into  iron,  and  by  thus 
utilizing  a  waste  product,  an  important  addition 
will  be  made  to  the  company's  revenues.  Further 
experiments  were  also  made  during  the  year  at 
the  Stanhope  Iron  Works  to  smelt  the  frankliidte 
,„  iron  ore  of  which  this  company   possesses,  aecord- 
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ing  to  Dr.  C.  T.  Jackson's  report  of  October  16, 
1852,  over  one  million  of  tons  upon  their  two 
mineral  estates  of  Sterling  and  Franklin  Hills; 
and  although  the  result  of  this  second  experiment 
was  equally  satisfactory  with  that  of  1852,  still  no 
active  steps  have  as  yet  been  taken  towards  devel- 
oping this  portion  of  the  company's  minerals. 
The  expense  of  transporting  the  ore  from  the 
mines  to  the  Morris  Canal  or  the  Morris  &  Essex 
Railroad  presents  the  chief  obstacle  to  extensive  IQ 
operations  at  this  time  upon  the  franklinite;  but 
as  another  company  owning  a  portion  of  the 
franklinite  on  Mine  Hill  or  Franklin  Hill,  lias 
lately  been  organized,  whose  express  object  is  to 
manufacture  iron  from  the  ore,  it  is  to  be  hoped 
tiiat  they  will  establish  improved  communications 
with  the  mines,  in  which  case  the  New  Jersey 
Zinc  Company  will  at  once  bring  their  franklinite 
into  market." 

Now,  we  will  take  up  the  Rammelsburg  paper.  20 
We  will  take  the  same  course  as  they  did  ;  I  will 
read  the  questions  and  you  read  the  answers. 

The  Court:     What  is  this? 

Mr.  Collins:     Professor  Rammelsburg. 

The  Court :     What  is  his  first  name  ? 

Mr.  Collins:     Carl  Frederick. 

The  Court:     Taken  wheie  ? 

Mr.  Thompson:     Taken  in  Berlin. 

Mr.    Collins:      You    read    the    questions,  Mr. 
Thompson. 


40 
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Counsel  then  read  tlie  deposition  of 

CARL  FREDERICK  RAMMELSBURG,  as  follows  : 

Interrogatories  to  be  propounded  to  Dr.  Carl  F.  Rnm- 
inelsburg  on  the  part  of  tlie  defendant  in  the  above  stated 
action  under  letters  rogatory  heretofore  issued. 

1.  Please  state  your  name,  age  and  residence  ? 

A.   Dr.  Carl  Frederick  Ranimelsbnrg,  of  Gr.  Lichterfelde, 
If)   57  Potsdamersh  ;  born  April  1,  1813,  at  Berlin. 

2.  Have  you  had  training  and  experience  as  a  inineral- 
Qo-ist  and  chemical  metallurgist?  If  so,  what  training  and 
experience  ? 

A.  Yes ;  I  was  never  practically  engaged  in  eitlier,  my 
e.xperience  and  connection  therewith  was  of  a  scientific 
nature  only ;  I  have  studied  chemistry  and  mineralogy, 
metallurgy  only  to  the  extent  that  it  applies  or  belongs  to 
the  study  of  chemistry. 

2.  With  what  viniversity  and  with  what  other  institutions 
on   of  learning  in  German  have  you  been  connected  ?     During 
what  years  and  what  capacities?      What   is  your   present 
official  title  ? 

A.  I  have  been  connected  with  the  University  of  Berlin 
since  18iO,  then  in  the  capacity  of  Private  Tutor;  in  1845 
I  was  made  a  Professor  Extraordinary,  and  in  1847 
Ordinary  of  the  same  institution  ;  also,  with  tlie  Rovid 
Institution  of  Trade  (now  forming  a  part  of  the  Technical 
Hio-h  School)  in  Berlin,  since  1850,  and  with  the  Royal 
Mining  Academy  since  its  creation  in  tiie  capacity  of 
30  teacher  ;  Koniglich  Preussischer  Geheimer  Regierungsrath 
and  Professor. 

4.  Have  yon  written  and  publised  any  works  treating  of 
mineralogy  and  metallurgy  ?  If  so,  give  the  names  of 
said  works  and  the  dates  of  tlieir  publication  down  to  the 
year  1850  inclusive. 

A.  Yes. 

a.  Hand  Dictionary  of  the  Cliemical  parts  of  Mineral- 
ogy, published  1841. 

h.  First  supplement  to  "a,"  1843. 
40       c.  Second  supplement  to  "a,"  1845. 
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d.  Tliird  supplement  to  "a,"  1847. 

e.  Fourth  supplement  to  "  a,"  18-1:9. 
/.  Fiftli  supplement  to  "a,"  1853. 

g.  Te.xt  book  on  Chemical  Metallurgy,  1850. 

5.  Please  produce  copies  of  these  several  works,  or  such 
of  them  as  you  may  be  able  to  produce,  and  have  them 
marked  for  identification  by  the  learned  Gericht  Assessor? 

A.  The  witness  (expert)  pi-oduced  : 

a.  One  volume  containing  copy  of  book  referred  to 
under  "  4  "  a,  of  the  foregoing  answers. 

h.  One  volume  containing  copy  of  book  referred  to, 
under  "  4  "  b. 

c.  One  volume  containing  copy  of  book  referred  to, 
under  "4  "  g. 

All   these  books  are  marked  for  identification 

Mr.  Thompson :     There    they  are.      (Counsel 
produced  same.) 

6.  At  the  date  of  tlie  publication  in  the  year  1850,  of  20 
your  text  book  on  the  chemical  part  of  metallurgy,  just 
produced  and  marked,  were  you  connected  with  any  uni- 
versity or  other  institution  of  learning,  and  in  what  ca- 
pacities, and  of  what,  if  any,  learned  or  scientific  societies 
were  you  then  a  member  ? 

A.  With  the  University  and  Institution  of  Trade  re. 
ferred  to  under  "  3"  of  the  foregoing  answers  ;  I  was  also 
engaged  as  professor  and  teacher  in  chemical  metallurgy. 
Before  the  opening  of  the  Mining  Academy  (in  the  year 
60,  or  years,  as  1  recollect  it)  and  as  early  as  1850,  I  was  lee-  -^^(^ 
luring  by  minesterial  orders  to  the  mining  students  on 
chemical  metallurgy  ;  I  was  a  member  of  the  Geographical 
Society  in  Berlin,  of  the  Mineralogical  Society  in  St. 
Petersi)urg  ;  honorary  member  of  the  Society  of  Natural- 
ists Friends  in  Berlin,  of  the  Society  of  Natural  History  of 
the  Harzes,  of  the  Apothecary's  Club  of  Northern  Ger- 
many ;  nonresident  member  of  the  Pfalzische  Society  for 
Pharmacy  and  Technics ;  corresponding  member  of  the 
Society  of  Natural  Mistory  in  Hamburg  and  the  Physical 
Society  in  Frankfort-on-the-Main.  ^^ 


1024 

7.  Had  you  before  and  at  tlie  date  of  sncli  publication 
in  the  year  1850  become  personally  acquainted  with  the 
state  of  the  arts  and  sciences,  with  regard  to  tiie  production 
of  zinc  from  zinciferous  minerals  ;  if  so,  how  did  you  be- 
come so  acquainted  ? 

A.  I  was  familiar  with  the  state  of  the  arts  and  sciences ; 
my  knowledge  in  technics  I  gained  from  my  visits  to  the 
zinc  works  only  ;  I  had  no  practical  experience.  By  long 
years  of  study  and  m^-  visits  to  the  zinc  works. 
)Q  8.  In  the  year  1848  and  the  year  1849,  was  the  mineral 
called  willeirite  deemed  an  ore  of  zinc,  in  the  sense  that 
zinc  could  be  produced  therefrom  to  advantage? 

A.  No,  not  to  my  knowledge. 

9.  In  the  year  1848  and  the  year  1849,  was  the  mineral 
called  wiilemite  commercially  valuable,  or  deemed  com- 
.merciaily  valuable  for  the  production  of  zinc? 

A.  No,  not  to  my  knowledge. 

10.  In  the  year  1848  and  the  year  1849  was  silicate  of 
zinc,  whether  hydrous  or  anhydrous,  deemed  useful  in  the 


20 


arts  and  sciences  as  an  ore  of  zinc 


A.  From  what  I  know  of  it,  no,  because  the  process  of 
producing  the  zinc  from  the  ore  (calamine)  left  the  silicate 
unchanged,  which  was  due  to  the  process  or  method  then 
employed  for  the  production  of  zinc. 

11.  In  the  year  1848  and  the  year  1849,  was  any  kind  of 
silicate  of  zinc,  either  hydrous  or  anhydrous,  commercially 
valuable,  or  deen.ed  commercially  valuable  for  the  produc- 
tion of  zinc;  give  the  reasons  for  your  answer  ? 

A.  I  don't  know ;  I  do  not  think  so,  because,  so  far  as  I 
3Q   know,  zinc  could  not  at  that  time  be  produced  from  silicate 
of  zinc. 

12.  Up  to  the  year  1850,  how  did  the  presence  of  wii- 
lemite or  of  hydrous  silicate  of  zinc  affect  the  value  of 
carbonate  of  zinc  with  which  it  was   found  in  admi.xtnre  ? 

A.  They  both  reduced  the  value  of  carbonate  of  zinc. 

13.  What  was  the  state  of  the  arts  and  sciences  in  the 
years  1848  and  1819,  on  the  subject  matter  of  the  last  six 
questions,  and  what  was  the  general  knowledge  of  the  sub- 
ject? 

4.0       A.  I  cannot  answer  this  question   aggregately,  because 
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that  part  of  the  qnestiun  relating  to  technics  (manufaetur- 
ing)  is  liere  the  main  object.  To  my  knowledge,  German 
willemite  iius  only  been  found  near  Aachen  (Aix  la  Chap- 
pelle)  and  has  in  the  general  production  of  zinc  ore  never 
been  the  subject  of  scientific  discussion. 

14.  Did  you,  in  your  text  book,  referred  to  in  the  sixth 
question  herein  propounded,  make  any  statement  on  such 
subject  matter ;  if  so,  what  statement ;  please  refer  to  the 
page  of  the  book  and  quote  therefrom. 

Mr.  Griggs :     The  answer  is  objected  to. 

Mr.  Collins  ;     The  question,  you  mean  ? 

Mr.  Griggs  :  Yes,  the  question  and  answer. 
The  question  is  objected  to ;  he  is  asked  what 
statements  he  made  in  his  book.  You  might  just 
as  well  ask  him  what  he  said  on  some  other  oc- 
casion of  it. 

Mr.  Collins  :  He  does  not  completely  quote  it. 
We  will  have  to  read  it  from  the  book,  if  com- 
pleted. 

Mr.  Griggs ;  If  there  was  more  of  it,  it  would 
be  still  more  objectionable. 

Mr.  Collins;  Under  your  Honor's  ruling  we 
could  not  read  it  from  the  book.  That  part  of 
the  answer  where  he  says,  "  From  such  words  to 
such  words  may  be  omitted,"  but  the  part  of  the  30 
answer  in  which  lie  says  whether  he  did  or  did 
not  write  in  a  book  is  proper. 

Mr.  Griggs :     Why  1 

Mr.  Collins:  It  is  perfectly  proper  to  ask  a 
witness  called  as  an  expert  whether  he  has  written 
or  published  anything. 

The  Court :     I  will  permit  so  much  of  the  ques-  40 
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tioii  as  relates   simply  to  the  question  whether  he 
did  write  on  the  subject. 

Mr.  Collins :     Yes,  sir.     The  answer  is.  yes. 

The  Court :     I  will  exclude  the  rest. 

Mr.  Collins  :     May  I  also   state  this,  so  that  it 
will   be  identified — page  155,  line  14  to  line  18; 
page  156,  line  16  to  line  24-.     He  gives  the  words 
10  that  begin  and  end  the  quotations. 

Mr.  McCarter  :  Is  that  in  answer  to  the  ques- 
tion whether  he  had  written  and  published  ? 

Mr.  Griggs :     Yes. 

Mr.  R.  H.  McCarter ;  I  respectfully  object  to 
the  question  and  ask  an  exception  to  the  admission 
of  the  answer  just  put  in. 

20  The  Court ;     I  have  not  admitted  the  answer. 

Mr.  R.  H.  McCarter  :     He  has  just  given  it. 

The  Court :  Yes,  I  understand.  Take  an  ex- 
ception. 

Mr.  Collins :     We  now  offer  that  book. 


30 


The  Court :     You   offer  the  book   from  which 
he  quotes  in  the  answer? 

Mr.  Collins :     Yes,  sir. 

Tlie  Court :     I  will   exclude   it.     Take  an  ex- 
ception. 

15.  Was  or  was  not  that  statement  the  result  of  your 
own  investigations,  and  was  it  a  true  statement  of  such 
result  ? 

A.  It  was  the  result  of  my  investigation  in  German  zinc 
40   works  ;  yes,  of  course." 
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Plaintiff's  counsel  thereupon  read  the  cross-interrogato- 
ries, as  follows : 

1.  "What  practical  experience  in  the  manufacture  of  zinc 
from  any  of  its  ores,  iiave  you  ever  had,  either  before  or 
since  1848  ?  State  in  detail  the  time,  place  and  extent  of 
such  practical  experience,  if  an}'  ? 

A.  None  ;  as  a  man  of  science  my  experience  was  purely 
of  a  scientific  nature  ;  practical  experience  can  only  be 
gained  from  "technics" — (working  the  material).  j^ 

2.  Give  the  names  of  your  works  on  metallurgy  and  the 
editions  of  them  published  since  1850,  and  the  date  of  their 
publication  ? 

A.  a.  Peck's  book  of  Chemical  Metallurgy,  1865  ;  2d 
Edition. 

b.  Percy,  Metallurgy  of  the  Lead,  translated  and  revised 
by  me,  1875. 

c.  Percy,  Metallurgy  of  Silver  and  Gold,  translated  and 
revised  by  me,  1880. 

3.  Was  your  acquaintance  in  the  year  1850  with  the  then  ^q 
existing  state  of   the  arts  and  sciences,  with  regard  to  the 
product  of  zinc   from  zinciferous  minerals,  derived  to  any 
extent  from  the  literature  upon  the  subject  published  prior 

to  the  date  of  your  publication  of  1850 — 

Mr.  Collins  ;  I  think  if  you  will  split  the  ques- 
tion in  two  parts  it  will  be  a  little  easier,  if  you 
will  permit  the  suggestion,  and  then  read  the  rest 
of  the  answer. 

A.  Yes;  partly  from  Karsten's  System  of  Metallurgy.       "^ 

(Third  interrogatory  continued) :  If  so,  were  you  then 
acquainted  with,  or  had  you  read,  the  article  by  Victor 
Monheim  on  the  crystallized  and  compact  willemite  from 
the  Bushbacher  Mountain  at  Stolberg,  near  Aix-la-Chap- 
pelle,  originally  published  in  the  transactions  of  the  Nat- 
ural History  Society  of  the  Prussian  Rhenish  Provinces, 
.  Vol.  5,  Bonn,  1848. 

(Third  answer  continued)  ;     Yes;  the  name  of    the  asso-   ^q 
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ciatioii  is  "  Society  of  the  Niitural  History  of  tlie  Prussian 
Rhinelands;"  yes. 

4.  In  the  fourth  siipi)leineijt  to  your  Dictionary  of  Min- 
eralogy, published  in  Berlin,  18i9,  you  state  in  substancp, 
do  you  not,  that  wiileinite,  tlie  anhydrous  zinc  silicates 
from  Eusbacher  Mountain,  near  Stolberg,  had  also  been 
recently  investigated  by  Monheim  ?  If  so,  refer  to  the 
publications,  if  any,  by  Monheim,  upon  which  you  based 
this  statement  ? 

iQ  A.  Yes ;  see  page  114,  Monheim  in  re  Society  of  Natural 
History  of  the  Prussian  Rhinelands,  1848,  S.  157. 

5.  Previous  to  tlie  publication  of  your  work  on  metal- 
Inro-y,  in  ISS^^,  had  you  ever  personally  visited  the  zinc 
works  of  the  company  at  Stolberg,  referred  to  in  Monheim's 
article  as  the  Alliamne  Company,  and,  if  so,  had  you  ob- 
served the  methods  tlien  practiced  tiiere  for  using  the  Bus- 
baclier  willeniite  in  the  production  of  zinc?  If  not,  what, 
in  1850,  at  the  publication  of  your  work,  was  the  source  of 
your  information  as  to  the  ores  used    there  for  the  produc- 

20   tion  oi  zinc  and  the  methods  of  their  use? 

A.  Yes,  I  have  been  in  the  zinc  works  in  Stolberg,  l)ut 
1  do  not  know  the  name  of  the  company  they  belonged  to. 
The  name,  Busbacher  Mountain,  was  not  known  to  me.  At 
that  time  I  liad  not  heard  of  using  willemite  in  the  pro- 
duction of  zinc.  My  visits  to  the  zinc  works,  and  the  in- 
formation there  received  from  the  officials. 

6.  Have  you  in  any  of  your  published  works  ever  ques- 
tioned the  correctness  of  Monheim's  statement  in  the  article 
above  referred  to  as  to  the  use  of  willemite  from    the   Bus- 

30  bacher  Mountain  in  the  production  of  zinc,  or  the  cori-ect- 
ness  of  any  portion  of  the  article  ;  if  so,  please  refer  to  snch 
passages  in  any  of  your  works  ? 

A.  I  am  only  acquainted  with  Monheim's  analysis  of 
domestic  zinc  ores,  but  not  with  his  tenets  touching  the 
use  of  willemite.  The  analysis,  or  the  correctness  of  the 
same,  I  liave  never  doubted. 

7.  State  all  the  zinc  minerals  which  were  in  1848  or  1849 
deemed  either  useful  as  ores  of  zinc,  or  commercially  valu- 
able for  the  production    of   zinc   in   Europe.     State  where 

40  each  of  those  zinc  minerals  were  found  in  workable   quan 
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titles,  and  whether  tliey  were  found  separately,  or  in  com- 
bination with  each  other,  or  witli  other  minerals  ?  Where 
ill  Europe  were  each  of  said  zinc  minerals  used  for  the  pro- 
duction of  zinc  ? 

A.  Tliey  will  be  foimd  enumerated  in  my  "Text  Book 
of  Metallurgy,"  page  154.  The  answer  to  this  question  I 
cannot  give,  as  it  would  require  a  scientific  research  lasting 
several  weeks. 

8.  Since  18i8  and  1849,  what  zinc  minerals  have  become 
useful  or  commercially  valuable  in  Europe  for  the  produc-  iq 
tion   of  zinc,  which  were  not  then  so  considered  ?     When 
since  that  date,  and  for  what  reason  did  each  of  such  zinc 
minerals,  if  any,  become  valuable  ? 

A.  I  am  of  the  opinion  that  no  changes  liave  since  taken 
place. 

9.  Has  the  silicate  of  zinc,  eitlier  hydrous  or  anhydrous, 
ever  been  found  in  Europe  in  workable  quantities,  has  it 
ever  baen  valuable  in  Europe?  Wlien  and  where  and  how 
did  it  become  so?  Describe  the  practical  method  of  treat- 
ing it  in  Europe  in  the  use  of  it  for  the  production  of  zinc  20 
from  the  time  of  its  use.  if  ever  so  used  ?     State  especially 

as  to  the  method  and  extent  of  its  mixture  with  other  ores 
in  such  treatment,  and  wliat  minerals  ? 

A.  I  think  not ;  not  to  my  knowledge;  I  have  no  knowl- 
edge of  the  practical  usefulness  of  silicate  of  zinc  in 
Europe. 

10.  In  what  respect  lias  the  method  of  treating  any  of 
the  zinc  minerals  in  Europe  for  the  production  of  zinc  been 
changed  since  1848  ?  Answer  as  to  each  and  all  the  zinc 
minerals  which  were  eitiier  then  so  used,  or  have  been  since  39 
so  used,  specifying  the  particular  dates  as  to  the  change  of 
method  of  any  or  either  of  them.  Refer  to  any  European 
work  on  metallurgy  which  mentions  any  such  change,  and 
refer  particularly  to  any  part  of  any  of  your  works  on 
metallurgy  which  mentions  any  such  change  ? 

A.  The  method  had  not  been  changed  to  my  knowledge. 

11.  In  1848  was  the  willemite  an  ore  of  zinc  in  any 
sense  ;  if  so,  specify  the  sense  in  which  it  was  an  ore  of 
zinc?     Had  it  not  before  that  time  been  usually  classified 


anions  the  ores  of  zinc? 
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A.  Yes,  ill  a  mineralogical  sense,  because  it  contains 
zinc,  but  not  in  a  sense  benefiting  the  zinc  industry  because 
it  could  not  be  reduced  for  zinc.     Yes,  in  mineralogy. 

Re-direct  i7iter rogatories  : 

1.  What  have  you  to  say  as  to  the  correctness  of  the 
statements  made  in  1848  by  Victor  Monheim,  relating  to 
the  Busbacher  willemite,  so-called  by  hiui,   and  its  reduce- 

10  ability  in  lSi8? 

Mr.  Collins  :     Stop  there. 

A.  I  don't  know  Monheim's  statements  relating  to  the 
reduceability  of  tlie  Busbacher  willemite  at  all,  neither  do 
I  remember  having  read  of  them  in  1848. 

2.  Can  a  substance  be  properly  called  willemite  when, 
upon  beina:  roasted  it  is  found  to  have  lost  ten  per  cent,  in 
weight,  such  loss  being  mainly  cai'bonic  acid  1 

A.  No,  willemite  looses  nothing  in  weight  upon  being 
roasted. 

Mr.  Thompson  ;  We  offer  these  books  re- 
ferred to  in  the  examination. 

Mr.  R.  H.  McCarter  :     We  object,  of  course. 

The  Court :  You  offer  it  upon  the  same 
grounds  you  have  previously  offered  evidence  of 
a  similar  character? 

Mr.  Collins  :     Yes,  sir. 

The  Court :  I  exclude  them  ;  take  an  excep- 
tion. 

Mr.  Collins  :     We  take  an  exception. 
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